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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legai  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federai  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE  ' 
Agricultural  Marketing  Service 
7  CFR  Part  982 

[Docket  No.  AMS-FV-Oe-0175;  FV07-982- 
1  FIR] 

Hazelnuts  Grown  in  Oregon  and 
Washington;  Establishment  of  Final 
Free  and  Restricted  Percentages  for 
the  2006-2007  Marketing  Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  an  interim  final  rule 
establishing  final  free  and  restricted 
percentages  for  domestic  inshell 
hazelnuts  for  the  2006-2007  marketing 
year  imder  the  Federal  marketing  order 
for  hazelnuts  grown  in  Oregon  and 
Washington.  This  rule  continues  in 
effect  the  final  fi’ee  and  restricted 
percentages  of  8.2840  percent  and 
91.7160  percent,  respectively.  The 
percentages  allocate  the  quantity  of 
domestically  produced  hazelnuts  which 
may  be  marketed  in  the  domestic  inshell 
market  (free)  and  the  quantity  of 
domestically  produced  hazelnuts  that 
must  be  disposed  of  in  outlets  approved 
by  the  Board  (restricted).  Volume 
regulation  is  intended  to  stabilize  the 
supply  of  domestic  inshell  hazelnuts  to 
meet  the  limited  domestic  demand  for 
such  hazelnuts  with  the  goal  of 
providing  producers  with  reasonable 
returns.  This  rule  was  recommended 
unanimously  by  the  Hazelnut  M^keting 
Board  (Board),  which  is  the  agency 
responsible  for  local  administration  of 
the  marketing  order. 

DATES:  Effective:  May  31,  2007  the 
regulation  published  January  22,  2007 
(72  FR  2599,  Jan.  22,  2007)  is  confirmed 
as  final.  This  rule  applies  to  all  2006- 
2007  marketing  year  restricted  hazelnuts 


until  they  are  properly  disposed  of  in 
accordance  with  marketing  order 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Broadbent  or  Gary  Olson, 
Northwest  Mcurketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1220  SW  Third  Avenue, 
Suite  385,  Portland,  OR  97204; 
Telephone:  (503)  326-2724,  Fax:  (503) 
326-7440,  or  e-mail: 
Barry.Broadbent@usda.gov  or 
GaryD.  OIson@usda  .gov. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  Telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 

Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  115  and  Marketing  Order  No.  982, 
both  as  amended  (7  CFR  part  982), 
regulating  the  handling  of  hazelnuts 
grown  in  Oregon  and  Washington, 
hereinafter  referred  to  as  the  “order.” 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  “Act.” 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  intended  that  this  action 
apply  to  all  merchantable  hazelnuts 
handled  during  the  2006-2007 
marketing  year  beginning  July  1,  2006. 
This  action  applies  to  all  2006-2007 
marketing  year'restricted  hazelnuts  until 
they  are  properly  disposed  of  in 
accordance  with  marketing  order 
requirements.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 


and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  oh  the  petition.  The  Act 
provides  that  the  district  com!  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA’s  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  continues  in  effect  free  and 
restricted  percentages  which  allocate 
the  quantity  of  domestically  produced 
hazelnuts  which  may  be  marketed  in 
domestic  inshell  markets  (free)  and 
hazelnuts  which  must  be  exported, 
shelled,  or  otherwise  disposed  of  by 
handlers  (restricted).  The  Board  met 
and,  after  determining  that  volume 
regulation  would  tend  to  effectuate  the 
declared  policy  of  the  Act,  developed  a 
marketing  policy  to  be  employed  for  the 
duration  of  the  2006-2007  marketing 
year.  Volume  regulation  is  intended  to 
stabilize  the  supply  of  domestic  inshell 
hazelnuts  to  meet  the  limited  domestic  • 
demand  for  such  hazelnuts  with  the 
goal  of  providing  producers  with 
reasonable  returns.  Based  on  an  estimate 
of  the  domestic  inshell  trade  demand 
and  total  supply  of  domestically 
produced  hazelnuts  available  for  the 
2006-2007  marketing  year,  the  Board 
voted  unanimously  at  their  November 
15,  2006,  meeting  to  recommend  to 
USDA  that  the  final  free  and  restricted 
percentages  for  the  2006-2007 
marketing  year  be  established  at  8.2840 
percent  and  91.7160  percent, 
respectively. 

The  Board’s  authority  to  recommend 
volume  regulation  and  use 
computations  to  determine  the 
allocation  of  hazelnuts  to  individual 
markets  is  specified  in  §  982.40  of  the 
order.  Under  the  order’s  provisions,  free 
and  restricted  market  allocations  of 
hazelnuts  are  expressed  as  percentages 
of  the  total  hazelnut  supply  subject  to 
regulation.  The  percentages  are  derived 
by  dividing  the  estimated  domestic 
inshell  trade  demand  (computed  by 
formula)  by  the  Board’s  estimate  of  the 
total  domestically  produced  supply  of 
hazelnuts  that  are  expected  to  be 
available  over  the  course  of  the 
marketing  year. 

Inshell  trade  demand,  the  key 
component  of  the  marketing  policy,  is 
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the  estimated  quantity  of  inshell 
hazelnuts  necessary  to  adequately 
supply  the  domestic  inshell  hazelnut 
market  for  the  dmation  of  the  marketing 
year.  The  Board  determines  the 
domestic  inshell  trade  demand  for  each 
year  and  use&  that  estimate  as  the  basis 
for  setting  the  percentage  of  the 
available  supply  of  domestically 
produced  hazelnuts  that  handlers  may 
ship  to  the  domestic  inshell  market 
throughout  the  marketing  season.  The 
order  specifies  that  inshell  trade 
demand  be  computed  by  averaging  the 
preceding  three  years’  trade  acquisitions 
of  inshell  hazelnuts,  allowing 
adjustments  for  abnormal  crop  or 
marketing  conditions.  In  addition,  the 
Board  may  increase  the  computed 
inshell  trade  demand  by  up  to  25 
percent,  if  market  conditions  warrant  an 
increase. 

As  requiied  by  the  order,  prior  to 
September  20  of  each  marketing  year, 
the  Board  meets  to  establish  its 
mariceting  policy  for  that  year.  If  the 
Board  determines  that  volume  control 
would  tend  to  effectuate  the  declared 
policy  of  the  Act,  the  Board  then  follows 
a  procedure,  specified  by  the  order,  to 
compute  and  annoimce  preliminary  free 
and  restricted  percentages.  The 
preliminary  free  percentage  releases  80 
percent  of  the  adjusted  inshell  trade 
demand  that  handlers  may  ship  to  the 
domestic  market.  The  purpose  of 
releasing  only  80  percent  of  the  inshell 
trade  demand  under  the  preliminary 
stage  of  regulation  is  to  guard  against 
any  potential  imderestimate  of  crop 
size.  The  prelimineuy  free  percentage  is 
expressed  as  a  percentage  of  the  total 
hazelnut  supply  subject  to  regulation, 
where  total  supply  is  the  sum  of  the 
estimated  crop  production  less  the 
three-year  average”  disappearance  plus 
the  undeclared  carry-in  from  the 
previous  marketing  year. 

On  August  22,  2006,  the  National 
Agricultural  Statistics  Service  (NASS) 
released  an  estimate  of  2006  hazelnut 
production  for  the  Oregon  and 
Washington  area  at  41,000  dry  orchard- 
run  tons.  NASS  uses  an  objective  yield 
simvey  method  to  estimate  hazelnut 
production  which  has  historically  been 
very  accimate. 

On  August  24,  2006,  the  Board  met  for 
the  purpose  of  (1)  Determining  if 
volume  control  regulation  would  tend  to 
effectuate  the  declared  policy  of  the  Act; 
(2)  estimating  the  total  available  supply 
and  the  domestic  inshell  trade  demand 
for  hazelnuts;  (3)  establishing 
preliminary  free  and  restricted 
marketing  percentages  for  the  2006- 
2007  marketing  year;  and  (4)  authorizing 
market  outlets  for  restricted  hazelnuts. 


After  discussion,  the  Board 
unanimously  determined  that  volume 
regulation  is  necessary  to  effectively 
market  the  industry’s  2006  crop  and 
would  tend  to  effectuate  the  declared 
policy  of  the  Act.  The  determination 
was  based  on  (1)  The  large  size  of  the 
2006  hazelnut  crop;  (2)  the  inability  of 
the  domestic  inshell  market  to  absorb 
such  a  large  crop;  (3)  the  projected 
record-setting  world  hazelnut  crop  and 
the  probability  of  an  oversupplied  world 
market;  and  (4)  the  average  price  paid  to 
Oregon- Washington  growers  has  not 
exceeded  the  parity  price  in  any  one  of 
the  past  18  years. 

The  Board  then  estimated  the  total 
available  supply  for  the  2006  crop  year 
to  be  39,234  tons.  The  Board  arrived  at 
that  quantity  by  using  the  crop  estimate 
compiled  by  NASS  (41,000  tons)  and 
then  adjusting  that  estimate  to  account 
for  disappearance  and  carry-in.  The 
order  requires  the  Board  to  reduce  the 
crop  estimate  by  the  average 
disappearance  over  the  preceding  three 
years  (1,792  tons)  and  to  increase  it  by 
the  amount  of  undeclared  carry-in  from 
previous  years’  production  (26  tons). 

In  the  calculation,  disappearance  is 
defined  as  the  difference  between  the 
estimated  orchard-run  production  and 
the  actual  supply  of  merchantable 
product  available  for  sale  by  handlers. 
Disappearance  can  consist  of  (1) 
Unharvested  hazelnuts;  (2)  culled 
product  (nuts  that  are  delivered  to 
handlers  but  later  discarded);  (3) 
product  used  on  the  farm,  sold  locally, 
or  otherwise  disposed  of  by  producers; 
and  (4)  statistical  error  in  the  orchard- 
run  production  estimate. 

Undeclared  cairy-in  is  defined  as 
hazelnuts  that  were  produced  in  a 
previous  marketing  year  but  were  not 
subject  to  regulation  because  they  were 
not  shipped  dvuing  that  marketing  yecU". 
Undeclared  carry-in  is  subject  to 
regulation  during  the  current  marketing 
year  and  is  accounted  for  as  such  by  the 
Board. 

Additionally,  the  Board  estimated 
domestic  inshell  trade  demand  for  the 
2006-2007  marketing  year  to  be  3,067 
tons.  The  Board  arrived  at  this  estimate 
by  taking  the  average  of  the  domestic 
inshell  trade  acquisitions  for  the  2002- 
2005  marketing  years  (2,775  tons)  and 
then  reducing  that  quantity  by  the 
declared  carry-in  from  last  year’s  crop 
(124  tons).  The  trade  acquisition  data  for 
the  2005-2006  marketing  year  was 
omitted  from  the  Board’s  calculations, 
as  allowed  by  the  order,  after  it  was 
determined  to  be  abnormal  due  to  crop 
and  marketing  conditions. 

The  declared  carry-in  represents 
product  regulated  under  the  order 
during  a  preceding  marketing  year  but 


not  shipped  during  that  year.  This 
inventory  must  be  accounted  for  when 
estimating  the  quantity  of  product  to 
make  available  to  adequately  supply  the 
market. 

After  establishing  estimates  for  total 
available  hazelnut  supply  and  domestic 
inshell  trade  demand,  the  Board  used 
those  estimates  to  compute  and 
annoimce  preliminary  free  and 
restricted  percentages  of  5.4055  percent 
and  94.5945  percent,  respectively.  The 
Board  computed  the  preliminary  free 
percentage  by  multiplying  the  adjusted 
inshell  trade  demand  by  80  percent  and 
dividing  the  result  by  the  estimate  of  the 
total  available  supply  subject  to 
regulation  (2,651  tons  x  80  percent/ 
39;234  tons  =  5.4055  percent).  The 
preliminary  free  percentage  initially 
released  2,121  tons  of  hazelnuts  from 
the  2006-2007  supply  for  domestic 
inshell  use.  The  Board  authorized  the 
preliminary  restricted  percentage 
(37,113  tons)  to  be  exported  or  shelled 
for  the  domestic  kernel  markets. 

Under  the  order,  the  Board  must  meet 
again  on  or  before  November  15  to 
review  and  revise  the  preliminary 
estimate  of  the  total  available  supply  of 
hazelnuts  and  to  recommend  interim 
final  and  final  free  and  restricted 
percentages.  Initially,  when  establishing 
preliminary  free  and  restricted 
percentages,  the  Board  utilizes  a  pre¬ 
harvest  objective  yield  survey,  compiled 
by  NASS  on  behalf  of  the  Board,  to 
estimate  the  upcoming  crop  size.  After 
the  hazelnut  harvest  has  concluded, 
usually  sometime  in  October, 
information  is  available  directly  from 
handlers  to  more  accurately  estimate 
crop  size.  The  Board  may  use  this 
information  to  amend  their  preliminary 
estimate  of  total  available  supply  before 
calculating  the  interim  final  and  final 
percentages. 

Interim  final  percentages  are 
calculated  in  the  same  way  as  the 
preliminary  percentages  but  release  100 
percent  of  the  inshell  trade  demand, 
effectively  releasing  the  additional  20 
percent  held  back  at  the  preliminary 
stage.  Final  free  and  restricted 
percentages  may  release  up  to  an 
additional  15  percent  of  the  average 
trade  acquisitions  of  inshell  hazelnuts 
for  desirable  carryout,  to  provide  an 
adequate  carryover  of  product  into  the 
following  season.  The  order  requires 
that  final  free  and  restricted  percentages 
be  effective  30  days  prior  to  the  end  of 
the  marketing  year,  or  earlier,  if 
recommended  by  the  Board  and 
approved  by  USDA.  The  Board  is 
allowed  to  combine  the  interim  final 
and  the  final  stages  of  the  marketing 
policy,  if  marketing  conditions  so 
warrant,  by  recommending  final 


Federal  Register / Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Rules  and  Regulations  23763 


percentages  which  immediately  release 
100  percent  of  the  inshell  trade  demand 
(the  preliminary  percentage  plus  the 
additional  20  held  back)  plus  any 
percentage  increase  the  Board 
determines  for  desirable  carryout. 
Revisions  in  the  marketing  policy  can  be 
made  imtil  February  15  of  each 
marketing  year,  but  the  inshell  trade 
demand  can  only  be  revised  upward, 
consistent  with  §  982.40(e). 

The  Board  met  on  November  15,  2006, 
and  reviewed  and  approved  an 
amended  marketing  policy  and 
recommended  the  establishment  of  final 


free  and  restricted  percentages.  During 
the  meeting,  the  Board  revised  the  crop 
estimate  in  the  marketing  policy  to 
38,688  tons  (fi'om  41,000  tons),  which 
reflects  the  results  of  post-harvest 
handler  survey  information  compiled  by 
the  Board.  In  addition,  the  Board 
decided  that  market  conditions  were 
such  that  the  immediate  release  of  an 
additional  15  percent  of  the  three-year 
average  trade  acquisitions  to  allow  for 
desirable  carryout  will  not  adversely 
affect  the  2006-2007  domestic  inshell 
market.  Final  percentages  were 
recommended  at  8.2840  percent  free 


and  91.1760  percent  restricted.  The  final 
free  percentage  releases  3,067  tons  of 
inshell  hazelnuts  fi-om  the  2006-2007 
supply  for  domestic  use,  which  includes 
416  tons  for  desirable  carryout. 
Accordingly,  since  the  final  percentages 
were  recommended  for  immediate 
release,  no  recommendations  for  interim 
final  free  and  restricted  percentages 
were  necessary. 

The  final  marketing  percentages  are 
based  on  the  Board’s  final  production 
estimate  and  the  following  supply  and 
demand  information  for  the  2006—2007 
marketing  year: 


Total  available  supply: 

(1)  Production  forecast  (11/15/06  crop  estimate)  . 

(2)  Minus:  Disappearance  (three  year  average — 4.37  percent  of  Item  1 ) 


(3)  Merchantable  production  (Item  1  minus  Item  2)  . 

(4)  Plus:  Undeclared  carry-in  as  of  July  1,  2006  (subject  to  2006-2007  regulation)  .... 

(5)  Available  supply  subject  to  regulation  (Item  3  plus  Item  4)  . 

Inshell  T rade  Demand:  ^ 

(6)  Average  trade  acquisitions  of  inshell  hazelnuts  (three  prior  years  domestic  sales) 

(7)  Plus;  Increase  to  encourage  increased  sales  (15%  of  average  trade  acquisitions) 

(8)  Minus:  Declared  carry-in  as  of  July  1,  2006  (not  subject  to  2006-2007  regulation) 

(9)  Adjusted  inshell  trade  demand  (Item  6  plus  Item  7  minus  Item  8)  . 


Percentages 


(10)  Final  percentages  (Item  9  divided' by  Item  5)  x  100  . 

(11)  Final  free  tonnage  (Item  9)  . 

(12)  Final  restricted  tonnage  (Item  5  minus  Item  11)  . 


In  addition  to  complying  with  the 
provisions  of  the  order,  the  Board  also 
considered  USDA’s  1982  “Guidelines 
for  Fruit,  Vegetable,  and  Specialty  Crop 
Marketing  Orders”  (Guidelines)  when 
making  its  computations  in  the 
marketing  policy.  This  volume  control 
regulation  provides  a  method  to 
collectively  limit  the  supply  of  inshell 
hazelnuts  available  for  sale  in  domestic 
markets.  The  Guidelines  provide  that 
the  domestic  inshell  market  has 
available  a  quantity  equal  to  110  percent 
of  prior  years’  shipments  before 
allocating  supplies  for  the  export 
inshell,  export  kernel,  and  domestic 
kernel  markets.  This  provides  for  a 
plentiful  supply  of  inshell  hazelnuts  for 
consumers  and  for  market  expansion, 
while  retaining  the  mechanism  for 
dealing  with  oversupply  situations.  The 
established  final  percentages  make 
available  approximately  416  additional 
tons  to  encourage  increased  sales.  Thb 
total  free  supply  for  the  2006-2007 
marketing  year  is  estimated  to  be  3,067 
tons  of  hazelnuts,  which  is  127  percent 
of  the  average  of  the  last  three  prior 
years’  sales  and  exceeds  the  goal  of  the 
Guidelines. 


Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Acpordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Small  agricultural  producers  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$750,000,  and  small  agricultural  service 
firms  are  defined  as  those  having  annual 
receipts  of  less  than  $6,500,000.  There 
are  approximately  700  producers  of 
hazelnuts  in  the  production  area  and 
approximately  18  handlers  subject  to 


regulation  under  the  order.  Using 
statistics  compiled  by  NASS,  the 
average  value  of  production  received  by 
producers  in  2004  and  2005  was 
$57,912,000.  Using  those  estimates,  the 
average  annual  hazelnut  revenue  per 
producer  would  be  approximately 
$82,700.  The  level  of  sales  of  other 
crops  by  hazelnut  producers  is  not 
known.  In  addition,  based  on  Board 
records,  about  83  percent  of  the 
handlers  ship  under  $6,500,000  worth 
of  hazelnuts  on  an  annual  basis.  In  view 
of  the  foregoing,  it  can  be  concluded 
that  the  majority  of  hazelnut  producers 
and  handlers  may  be  classified  as  small 
entities. 

Board  meetings  are  widely  publicized 
in  advance  of  the  meetings  and  are  held 
in  a  location  central  to  the  production 
area.  The  meetings  are  open  to  all 
industry  members  and  other  interested 
persons  who  are  encouraged  to 
participate  in  the  deliberations  and 
voice  their  opinions  on  topics  under 
discussion.  Thus,  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 

Currently,  U.S.  hazelnut  production  is 
allocated  among  three  main  market 
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outlets:  Domestic  inshell,  export  inshell, 
and  kernel  markets.  Handlers  emd 
growers  receive  the  highest  return  for 
sades  in  the  domestic  iiishell  market. 
They  receive  less  for  product  going  to 
export  inshell,  and  the  least  for  kernels. 
Based  on  Board  records  of  average 
shipments  for  1996-2005,  the 
percentage  going  to  each  of  these 
markets  was  10  percent  (domestic 
inshell),  51  percent  (export  inshell),  and 
37  percent  (kernels).  Odier  minor 
market  outlets  make  up  the  remaining  2 
percent. 

The  inshell  hazelnut  market  can  be 
characterized  as  having  limited  and 
inelastic  demand  with  a  very  short 
primary  marketing  period.  (Dn  average, 
79  percent  of  domestic  inshell  hazelnut 
shipments  occur  between  October  1  and 
November  30,  primarily  to  supply 
holiday  nut  demand.  The  inshell  market 
is,  therefore,  prone  to  oversupply  and 
correspondingly  low  grower  prices  in 
the  absence  of  supply  restrictions.  This 
volume  control  regulation  provides  a 
method  for  the  U.S.  hazelnut  industry  to 
limit  the  supply  of  domestic  inshell 
hazelnuts  available  for  sale  in  the 
continental  U.S.  and  thereby  mitigate 
market  oversupply  conditions. 

Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
volume  control  procedmes.  These 
procediues  have  helped  the  industry 
solve  its  marketing  problems  by  keeping 
inshell  supplies  in  balance  with 
domestic  needs.  Volume  controls  ensure 
that  the  domestic  inshell  market  is  fully 
supplied  while  protecting  the  market 
from  the  negative  effects  of  oversupply. 

Although  the  domestic  inshell  market 
is  a  relatively  small  portion  of  total 
hazelnut  sales  (averaging  10  percent  of 
total  shipments  for  1996-2005),  it 
remains  a  profitable  market  segment. 
The  volume  control  provisions  of  the 
marketing  order  are  designed  to  avoid 
oversupplying  this  particular  market 
segment,  l^ause  that  would  likely  lead 
to  substantially  lower  grower  prices. 

The  other  market  segments,  export 
inshell  and  kernels,  are  expected  to 
continue  to  provide  good  outlets  for 
U.S.  hazelnut  production  into  the 
future.  Adverse  climatic  conditions  that 
negatively  impacted  hazelnut 
production  in  the  other  hazelnut 
producing  regions  of  the  world  in  2004 
and  2005  have  corrected  and  the  total 
world  supply  in  2006-2007  is  predicted 
to  increase  dreimatically.  Product  prices 
in  the  world  market  have  trended 
downward  in  the  expectation  of  the 
greater  supply.  While  the  U.S.  hazelnut 
industry  continues  to  experience  high 
demand  for  their  large  sized  and  high 
quality  product,  the  prices  that 
producers  receive  are  tied  to  the  global 


market.  In  light  of  the  anticipated  world 
oversupply  situation,  regulation  of  the 
domestic  inshell  market  is  important  to 
the  U.S.  hazelnut  industry  to  insulate 
that  specialty  market  from  the  supply 
related  challenges  of  the  world  hazelnut 
market. 

In  Oregon  and  Washington,  high 
hazelnut  production  years  typically 
follow  low  production  years  (a 
historically  consistent  pattern).  The 
2005  crop  of  27,600  tons  was  16  percent 
below  the  32,685  ton  average  for  the 
1995-2004  period,  while  the 
preliminary  NASS  estimate  for  2006  is 
25  percent  higher.  The  lowest 
production  (15,000  tons  in  1998)  and 
highest  production  (49,500  tons  in  2001) 
were  47  and  151  percent,  respectively, 
of  the  10  year  average. 

This  cyclical  trait  also  leads- to  an 
inversely  corresponding  cyclical  price  > 
pattern  for  hazelnuts.  Grower  price, 
however,  does  not  fluctuate  to  the 
extent  of  production.  The  lower  level  of 
variability  of  price  versus  the  vajjability 
of  production  provides  an  illustration  of 
the  order’s  price-stabilizing  impact.  The 
coefficient  of  variation  (a  standard 
statistical  measure  of  variability;  “CV”) 
for  hazelnut  production  over  the  most 
recent  10-year  period  is  0.36.  In 
contrast,  the  coefficient  of  variation  for 
hazelnut  grower  prices  over  the  same 
period  is  0.19,  about  half  of  the  CV  for 
production.  The  lower  level  of 
variability  of  price  versus  the  variability 
of  production  provides  an  illustration  of 
the  order’s  price-stabilizing  impact. 

Comparing  grower  revenue  to  cost  is 
useful  in  highlighting  the  impact  on 
growers  of  recent  product  and  price 
levels.  A  recent  hazelnut  production 
cost  study  from  Oregon  State  University 
estimated  cost-of-production  per  acre  to 
be  approximately  $1,340  for  a  typical 
100-acre  hazelnut  enterprise.  Average 
grower  revenue  per  bearing  acre  (based 
on  NASS  acreage  and  value  of 
production  data)  equaled  or  exceeded 
that  typical  cost  level  less  than  half  the 
time  from  1995  to  2004.  Average  grower 
revenue  was  below  typical  costs  in  the 
other  years.  While  crop  size  has 
fluctuated,  volume  regulations 
contribute  to  orderly  marketing  and 
market  stability  by  moderating  the 
variation  in  returns  for  all  producers 
and  handlers,  both  large  and  small. 

While  the  level  of  benefits  of  this 
rulemaking  is  difficult  to  quantify,  the 
stabilizing  effects  of  volume  regulation 
impact  both  small  and  large  handlers 
positively  by  helping  them  maintain 
and  expand  markets  even  though 
hazelnut  supplies  fluctuate  widely  from 
season  to  season.  This  regulation 
provides  equitable  allotment  of  the  most 
profitable  market,  the  domestic  inshell 


market.  That  market  is  available  to  all 
handlers,  regardless  of  size. 

As  an  alternative  to  this  regulation, 
the  Bocird  discussed  not  regulating  the 
marketing  of  the  2006  hazelnut  crop. 
However,  without  any  regulation  in 
effect,  the  Board  believes  that  the 
industry  would  tend  to  oversupply  the 
inshell  domestic  market.  The  2006 
hazelnut  crop  is  larger  than  last  year’s 
crop  and  22  percent  above  the  ten-year 
average.  The  unregulated  release  of 
38,688  tons  on  the  domestic  inshell 
market  could  easily  oversupply  the 
small,  but  lucrative  domestic  inshell 
market.  The  Board  believes  that  any 
oversupply  would  completely  disrupt 
the  market,  causing  producer  returns  to 
decrease  dramatically. 

Section  982.40  of  the  order  establishes 
a  procedure  and  computations  for  the 
Board  to  follow  in  recommending  to 
USDA  establishment  of  preliminary, 
interim  final,  and  final  percentages  of 
hazelnuts  to  be  released  to  the  free  and 
restricted  markets  each  marketing  year. 
The  program  results  in  a  plentiful 
supply  of  hazelnuts  for  consumers  and 
for  market  expansion  while  retaining 
the  mechanism  for  dealing  with 
oversupply  situations. 

Hazelnuts  produced  under  the  order 
comprise  virtually  all  of  the  hazelnuts 
produced  in  the  U.S.  This  production 
represents,  on  average,  less  than  2 
percent  of  total  U.S.  production  of  all 
tree  nuts,  and  less  than  7  percent  of  the 
world’s  hazelnut  production. 

Last  season,  85  percent  of  the 
domestically  produced  hazelnut  kernels 
were  marketed  in  the  domestic  market 
and  15  percent  were  exported. 
Domestically  produced  kernels 
generally  commemd  a  higher  price  in  the 
domestic  market  than  imported  kernels. 
The  industry  is  continuing  its  efforts  to  - 
develop  and  expand  other  markets  with 
emphasis  on  the  domestic  kernel 
market.  Small  business  entities,  both 
producers  and  handlers,  benefit  from 
the  expansion  efforts  resulting  from  this 
program. 

Inshell  hazelnuts  produced  under  the 
order  compete  well  in  export  markets 
because  of  their  high  quality.  Based  on 
Board  statistics,  Europe  has  historically 
been  the  primary  export  market  for  U.S. 
produced  inshell  hazelnuts.  Shipments 
have  also  been  relatively  consistent,  not 
varying  much  from  the  10  year  average 
of  4,958  tons.  Recent  years,  though, 
have  seen  a  significant  increase  in 
export  destinations.  Last  season,  inshell 
shipments  to  Europe  totaled  4,622  tons, 
representing  just  38  percent  of  exports, 
with  the  largest  share  going  to  Germany. 
Inshell  shipments  to  Southwest  Pacific 
countries,  and  Hong  Kong  in  particular, 
have  increased  dramatically  in  the  past 
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few  years,  rising  to  50  percent  of  total 
exports  of  12,042  tons  for  the  2005-2006 
marketing  year.  The  industry  continues 
to  pursue  export  opportunities. 

There  are  some  reporting, 
recordkeeping,  and  other  compliance 
requirements  \mder  the  order.  The 
reporting  and  recordkeeping  burdens 
are  necessary  for  compliance  purposes 
and  for  developing  statistical  data  for 
maintenance  of  the  program.  The 
information  collection  requirements  are 
currently  approved  by  the  Office  of 
Management  and  Budget  under  0MB 
No.  0581-0178,  Vegetable  and  Specialty 
Crops.  The  forms  require  information 
which  is  readily  available  from  handler 
records  and  which  can  be  provided 
without  data  processing  equipment  or 
trained  statistical  staff.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

This  rule  does  not  change  those 
requirements. 

The  AMS  is  committed  to  complying 
with  the  E-Govemment  Act,  to  promote 
the  use  of  the  Internet  and  other 
information  technologies  to  provide 
increased  opportunities  for  citizen 
access  to  Government  information  and 
services,  and  for  other  purposes. 

In  addition,  USDA  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

Fiulher,  the  Board’s  meetings  were 
widely  publicized  throughout  the 
hazelnut  industry  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  participate  in  Board 
deliberations.  Like  all  Board  meetings, 
those  held  on  August  24  and  November 
15,  2006,  were  public  meetings  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  January  22,  2007.  Copies  of 
this  rule  were  mailed  by  the  Board’s 
staff  to  all  Board  members.  In  addition, 
the  rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register.  A  60-day  comment  period 
ending  March  23,  2007,  was  provided  to 
allow  interested  parties  to  respond  to 
the  rule.  No  comments  were  received. 

A  small  business  guide  on  compb  >g 
with  fruit,  vegetable,  and  specialty  erf  ^ 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Cuerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  ,  ,, 


After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  finalizing  the  interim  final  rule, 
without  change,  as  published  in  the 
Federal  Register  (72  FR  2599,  January 
22,  2007)  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

PART  982— HAZELNUTS  GROWN  IN 
OREGON  AND  WASHINGTON 

■  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  982  which  was 
published  at  72  FR  2599  on  January  22, 
2007,  is  adopted  as  a  final  rule  without 
change. 

Dated:  April  25,  2007. 

Lloyd  C.  Day, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  E7-8235  Filed  4-30-07;  8:45  amj 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2007-27014;  Directorate 
Identifier  2006-NM-253-AD;  Amendment 
39-15041 ;  AD  2007-09-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  Airplanes  and  Model  A340-200 
and  -300  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  an  airworthiness  authority  of 
another  country  to  identify  and  correct 
m  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as  un-damped  extension  of 
the  main  landing  gear  (MLG), 
potentially  leading  to  loss  of  side  stay 
integrity  and  then  MLG  collapse.  We  are 
issuing  this  AD  to  require  actions  to 
correct  the  unsafe  condition  on  these 
products. 


DATES:  This  AD  becomes  effective  June 
5,  2007. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  this  AD 
as  of  June  5,  2007. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
dms.dot.gov  or  in  person  at  the  Docket 
Management  Facility,  LLS.  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Nassif  Building,  Room  PL— 401, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Backman,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98057-3356;  telephone  (425)  227-2797; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION; 

Discussion 

The  FAA  is  implementing  a  new 
process  for  streamlining  the  issuance  of 
ADs  related  to  MCAI.  This  streamlined 
process  will  allow  us  to  adopt  MCAI 
safety  requirements  in  a  more  efficient 
manner  and  will  reduce  safety  risks  to 
the  public.  This  process  continues  to 
allow  all  FAA  AD  issuance  processes  to 
meet  legal,  economic.  Administrative 
Procedure  Act,  and  Federal  Register 
requirements.  We  also  continue  to  meet 
oxir  technical  decision-making 
responsibilities  to  identify  and  correct 
unsafe  conditions  on  U.S.-certificated 
products. 

This  AD  references  the  MCAI  and 
related  service  information  that  we 
considered  in  forming  the  engineering 
basis  to  correct  the  unsafe  condition. 

The  AD  contains  text  copied  from  the 
MCAI  and  for  this  reason  might  not 
follow  our  plain  language  principles. 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  January  26,  2007  (72  FR 
3759).  That  NPRM  proposed  to  require 
replacement  of  the  retraction  link 
assembly.  The  MCAI  states  that  during 
full-scale  fatigue  tests,  the  retraction 
link  failed  on  the  latest  growth 
production  standard  MLG  (main  landing 
gear)  prior  to  its  expected  life  limit. 
Investigations  confirm  that  the  root 
cause  of  this  premature  fracture  is  due 
to  high  lug  stress.  The  retraction  link  is 
included  in  the  ALS  (Airworthiness 
Limitation  section)  Part  1 — Safe  Life 
Airworthiness  Limitation  Item — emd  is 
currently  limited  to  35,200  flight  cycles 
(FC).  Its  fracture  causes  un-damped 
extension  of  the  MLG,  potentially 
leading  to  loss  of  side  stay  integrity  and 
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then  MLG  collapse,  which  constitutes 
an  unsafe  condition.  The  aim  of  the 
MCAl  is  to  mandate  the  reduced 
retraction  link  life  limit  and 
replacement  of  any  retraction  link  that 
has  exceeded  this  new  limit. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  or 
on  the  determination  of  the  cost  to  the 
public. 

Conclusion 

We  reviewed  the  available  data  emd 
determined  that  air  safety  and  the  . 
public  interest  require  adopting  the  AD 
as  proposed. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable  in  a  U.S. 
court  of  law.  In  making  these  changes, 
we  do  not  intend  to  differ  substantively 
from  the  information  provided  in  the 
MCAI  and  related  service  information. 

We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  our  FAA 
policies.  Any  such  differences  are 
described  in  a  sepeu'ate  paragraph  of  the 
AD.  These  requirements,  if  any,  take 
precedence  over  the  actions  copied  from 
the  MCAI. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
28  products  of  U.S.  registry.  We  also 
estimate  that  it  will  take  about  10  work- 
hours  per  product  to  comply  with  this 
AD.  The  average  labor  rate  is  $80  per 
work-hour.  Required  parts  will  cost 
about  $0  per  product.  Where  the  service 
information  lists  required  parts  costs 
that  are  covered  under  Weuranty,  we 
have  assumed  that  there  will  be  no 
charge  for  these,  parts.  As  we  do  not 
control  warranty  coverage  for  affected 
parties,  some  parties  may  incur  costs 
higher  than  estimated  here.  Based  on 
these  figures,  we  estimate  the  cost  of 
this  AD  to  the  U.S.  operators  to  be 
$22,400,  or  $800  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII; 
Aviation  Programs,”  describes  in  more 


detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  tlial 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will  ' 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  eunong  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  Docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http://dins.dot.gov,  or  in 
person  at  the  Docket  Management 
Facility  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  AD  docket  contains  the 
NPRM,  the  regulatory  evaluation,  any 
comments  received,  and  other 
information.  The  street  address  for  the 
Docket  Office  (telephone  (800)  647- 
5227)  is  in  the  ADDRESSES  section. 
Comments  will  be  available  in  the  AD 
docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  ^39.13  by  adding 
the  following  new  AD: 

2007-09-09  Airbus:  Amendment  39-15041. 
Docket  No.  FAA-2007-27014: 

Directorate  Identifier  2006-NM-253-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  June  5,  2007. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Airbus  Model  A330 
airplanes,  and  Model  A340-200  and  -300 
series  airplanes,  certificated  in  any  category; 
all  serial  numbers  fitted  with  MLG  (main 
landing  gear)  retraction  link  Part  Number 
(PN)  201489311  (LH  (left-hand)  side)  or  PN 
201489312  (RH  (right-hand)  side). 

Reason 

(d)  The  MCAI  states  that  during  full-scale 
fatigue  tests,  the  retraction  link  failed  on  the 
latest  growth  production  standard  MLG 
(rhain  landing  gear)  prior  to  its  expected  life 
limit.  Investigations  confirm  that  the  root 
cause  of  this  premature  fracture  is  due  to 
high  lug  stress.  The  retraction  link  is 
included  in  the  ALS  (Airworthiness 
Limitation  section)  Part  1 — Safe  Life 
Airworthiness  Limitation  Item — and 
currently  limited  to  35,200  flight  cycles  (FC). 
Its  fracture  causes  un-damped  extension  of 
the  MLG,  potentially  leading  to  loss  of  side 
stay  integrity  and  then  MLG  collapse,  which 
constitutes  an  unsafe  condition.  The  aim  of 
the  MCAI  is  to  mandate  the  reduced 
retraction  link  life  limit  and  replacement  of 
any  retraction  link  that  has  exceeded  this 
new  limit. 

Actions  and  Compliance 

(e)  Unless  already  done,  do  the  following 
actions. 

(1)  Prior  to  the  accumulation  of  8,300  total 
landings  on  the  retraction  link  assembly  or 
within  39  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  replace  the 
retraction  link  assembly  in  accordance  with 
the  instructions  defined  in  Airbus  All 
Operators  Telex  A330-32A3208,  dated 
October  18,  2006;  or  Airbus  All  Operators 
Telex  A340-32A4252,  dated  October  18, 
2006;  as  applicable. 

(2)  Within  39  days  after  the  effective  date 
of  this  AD,  report  to  Airbus  the  life 
accumulation  information  of  each  retraction 
link  assembly  affected  by  this  AD  in 
accordance  with  Airbus  All  Operators  Telex 
A330-32A3208,  dated  October  18,  2006;  or 
Airbus  All  Operators  Telex  A340-32A4252, 
dated  October  18,  2006;  as  applicable. 

Note  1:  This  reduced  life  limit  will  be 
incorporated  within  the  next  revision  of  the 
Airbus  A330/A340  ALS  Part  1. 
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Other  FAA  AD  Provisions 

(f)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA.  .A.TTN:  Tim  Backman, 
Aerospace  Engineer,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98057-3356,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  Before  using  any  AMOC  approved 
in  accordance  with  §  39.19  on  any  airplane 

to  which  the  AMOC  applies,  notify  the 
appropriate  principal  inspector  in  the  FAA 
Flight  Standards  Certificate  Holding  District 
Office. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act, 
the  Office  of  Management  and  Budget  (OMB) 
has  approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Nuihber  2120-0056. 

Related  Information 

(g)  Refer  to  MCAI  European  Aviation 
Safety  Agency  Emergency  Airworthiness 
Directive  2006-0324-E,  dated  October  20, 
2006;  and  Airbus  All  Operators  Telex  A330- 
32A3208,  dated  October  18,  2006;  and  Airbus 
All  Operators  Telex  A340-32A4252,  dated 
October  18,  2006,  for  related  information. 

Material  Incorporated  by  Reference 

(h)  You  must  use  Airbus  All  Operators 
Telex  A330-32A3208,  dated  October  18, 
2006;  or  Airbus  All  Operators  Telex  A340- 
32A4252.  dated  October  18,  2006;  as 
applicable,  to  do  the  actions  required  by  this 
AD,  unless  the  AD  specifies  otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identihed  in 
this  AD,  contact  Airbus,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France. 

(3)  You  may  review  copies  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
2P2-741-6030.  cr  go  to:  http:// 
www.archives.gov/federal-register/cfr/ibr- 
locations.html. 

Issued  in  Renton,  Washington,  on  April  23, 
2007. 

Stephen  P.  Boyd, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  E7-8170  Filed  4-30-07;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2007-27838;  Airspace 
Docket  No.  07-ACE-6] 

Modification  of  Class  E  Airspace; 
Hugoton,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 
coimnents. 

SUMMARY:  This  action  amends  Title  14 
Code  of  Federal  regulations,  part  71  (14 
CFR  71)  by  modify  Class  E  airspace  at 
Hugoton  Municipal  Airport,  KS. 
Standard  Instrument  Approach 
Procedures  have  been  developed  for 
Hugoton  Municipal  Airport,  KS. 
Additional  controlled  airspace 
extending  upward  from  the  surface  and 
upward  from  700  feet  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
increases  the  area  of  the  existing 
controlled  airspace  for  Hugoton 
Municipal  Airport,  KS. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  August  30,  2007.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
action  under  1  CFR  Part  51,  subject  to 
the  annual  revision  of  FAA  Order 
7400.9  and  publication  of  conforming 
amendments.  Comments  for  inclusion 
in  the  Rules  Docket  must  be  received  on 
or  before  June  1,  2007. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seyenth  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2007-27838/ 
Airspace  Docket  No.  07-ACE-6,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grant  Nichols,  System  Support,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 

(816) 329-2522. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 


Class  E  airspace  area  at  Hugoton 
Municipal  Airport,  KS.  The  ladius  of 
the  Class  E  airspace  area  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  is  expanded  from 
within  a  6.5-mile  radius  to  within  a  7.2- 
mile  radius  of  the  airport.  This 
modification  brings  the  legal  description 
of  the  Hugoton  Municipal  Airport,  KS 
Class  E5  airspace  area  into  compliance 
with  FAA  Orders  7400.2F  and 
8260. 19C.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9P,  Airspace  Designations 
and  Reporting  Points,  dated  September 
1,  2006,  and  effective  September  15, 
2006,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  of  the  same 
order.  The  Class  E  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment 
or  a  wrritten  notice  of  intent  to  submit 
an  adverse  or  negative  comment  i& 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comment  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 

Communications  should  identify  both 
document  numbers  and  be  submitted  in 
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triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Conunents  to 
Docket  No.  FAA-2006-27838/Airspace 
Docket  No.  07-ACE-6.”  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  mider 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  Is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

This  rulemaking  is  promulgated 
under  the  authority  described  in 
Subtitle  VII,  Part  A,  Subpart  1,  Section 
40103.  Under  that  section,  the  FAA  is 
charged  with  prescribing  regulations  to 
assign  the  use  of  the  airspace  necessary 
to  ensure  the  safety  of  aircraft  and  the 
efficient  use  of  airspace.  This  regulation 
is  within  the  scope  of  that  authority 
since  it  contains  aircraft  executing 
instrument  approach  procedures  to 
Hugoton  Municipal  Airport,  KS. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9P,  dated 
September  1,  2006,  and  effective 
September  15,  2006,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ACE  KS  E5  Hugoton,  KS 
Hugoton  Municipal  Airport,  KS 
(Lat.  37°09'47''  N.,  long.  101°22'14''  W.) 
Hugoton  NDB 

(Lat.  37‘’09'49''  N.,  long.  101“22'29''  W.) 
That  airspace  extending  upward  from  7O0 
feet  above  the  surface  within  a  7.2-mile 
radius  of  Hugoton  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  199°  bearing 
from  the  Hugton  NDB  extending  to  7  miles 
south  of  the  airport. 

***** 


Issued  in  Fort  Worth,  TX,  on  April  13, 
2007. 

Ronnie  L.  Uhlenhaker, 

Manager.  System  Support  Group,  ATO 
Central  Service  Area. 

[FR  Doc.  07-2102  Filed  4-30-07;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2007-27837;  Airspace 
Docket  No.  07-ACE-5] 

Modification  of  Class  E  Airspace; 
Bolivar,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Title  14 
Code  of  Federal  Regulations,  part  71  (14 
CFR  71)  by  modifying  Class  E  airspace 
at  Bolivar  Municipal  Airport,  MO. 
Standard  Instrument  Approach 
Procedures  have  been  developed  for 
Bolivar  Municipal  Airport,  MO. 
Additional  controlled  airspace 
extending  upward  from  the  surface  and 
upward  from  700  feet  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
increases  the  area  of  the  existing 
controlled  airspace  for  Bolivar 
Municipal  Airport,  MO. 


DATf  S:  This  direct  final  rule  is  effective 
on  0901  UTC,  August  30,  2007.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
action  under  1  CFR  Part  51,  subject  to 
the  annual  revision  of  FAA  Order 
7400.9  and  publication  of  conforming 
amendments.  Comments  for  inclusion 
in  the  Rules  Docket  must  be  received  on 
or  before  June  1,  2007. 

ADDRESSES:  Send  conunents  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401, 

Seventh  Street,  SW.,  Washington,  DC 
20509-0001.  You  must  identify  the 
docket  number  FAA-2007-27837/ 
Airspace  Docket  No.  07-ACE-5,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grant  Nichols,  System  Support,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 

(816) 329-2522. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  at  Bolivar 
Municipal  Airport,  MO.  The  radius  of 
the  Class  E  airspace  area  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  is  expanded  from 
within  a  6.3-mile  radius  to  within  a  7.2- 
mile  radius  of  the  airport.  This 
modification  brings  the  legal  description 
of  the  Bolivar  Municipal  Airport,  MO 
Class  E5  airspace  area  into  compliance 
with  FAA  Orders  7400. 2F  and 
8260. 19C.  Class  E  airspace  areas 
extending  upward  fi’om  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9P,  Airspqce  Designations 
and  Reporting  Points,  dated  September 
1,  2006i,  emd  effective  September  15, 
2006,  which  is  incorporated  hy 
reference  in  14  CFR  71.1.  of  the  same 
order.  The  Class  E  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
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controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comment  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitt^  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  if  made:  “Comments  to 
Docket  No.  FAA-2006-27837/Airspace 
Docket  No.  07-ACE-5.”  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  conunenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  Is  not  a  “significant 
regulatory  action”  under  Executive 


Order  12866;  (2)  is  not  a  “significant 
rule”  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

This  rulemaking  is  promulgated 
under  the  authority  described  in 
Subtitle  VII,  Part  A,  Subpart  I,  Section 
40103.  Under  that  section,  the  FAA  is 
charged  with  prescribing  regulations  to 
assign  the  use  of  the  airspace  necessary 
to  ensure  the  safety  of  aircraft  and  the 
efficient  use  of  airspace.  This  regulation 
is  within  the  scope  of  that  authority 
since  it  contains  aircraft  executing 
instnunent  approach  procedures  to 
Bolivar  Mimicipal  Airport,  MO. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9P,  dated 
September  1,  2006,  and  effective 
September  15,  2006,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ACE  MO  E5  Bolivar,  MO 
Bolivar  Municipal  Airport,  MO 
(Ut.  37°35'43''  N.,  long.  93<’20'52'  W.) 

That  airspace  extending  upward  horn  700 
feet  above  the  surface  within  a  7.2-mile 
radius  of  the  Bolivar  Municipal  Airport. 
***** 


Issued  in  Forth  Worth,  TX,  on  April  13, 
2007.. 

Ronnie  L.  Uhlenhaker, 

Manager,  System  Support  Group,  ATO 
Central  Service  Area. 

[FR  Doc.  07-2101  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30548,  Arndt.  No.  3216] 

Standard  Instrument  Approach 
Procedures,  Weather  Takeoff 
Minimums;  Miscellaneous 
Amendments 

AGENCY;  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and/or  Weather  Takeoff 
Minimiuns  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  May  1, 

2007.  The  compliance  date  for  each 
SIAP  and/or  Weather  Takeoff 
Minimums  is  specified  in  the 
amendatory  provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  1, 

2007. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  National  Flight  Procedures 
Office.  6500  South  MacArthur  Blvd., 
Oklahoma  City,  OK  73169  or, 

4.  The  National  Archives  and  Records 
Administration  (NARA).  For 
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information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to:  http://www.archives.gov/ 
federal_register/ 
code_of_federaI_regulations/ 
ibr_locadons.html. 

For  Purchase — Individual  SLAP  and 
Weather  Takeoff  Minimums  copies  may 
be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs 
and  Weather  Takeoff  Minimums  mailed 
once  every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT; 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AFS— 420),  Flight 
Technologies  and  Programs  Division, 
Flight  Standards  Service,  Federal 
Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Title  14  of  the  Code  of 
Federal  Regulations,  Part  97  (14  CFR 
part  97),  establishes,  amends,  suspends, 
or  revokes  SIAPs  and/or  Weather 
Takeoff  Minimums.  The  complete 
regulatory  description  of  each  SLAP 
and/or  Weather  Takeoff  Minimums  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  14 
CFR  part  97.20..The  applicable  FAA 
Forms  are  identified  as  FAA  Forms 
8260-3,  8260-4,  8260-5  and  8260-15A. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs  and/or 
Weather  Takeoff  Minimums,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs  and/or  Weather  Takeoff 
Minimums  but  refer  to  their  depiction 
on  charts  printed  by  publishers  of 
aeronautical  materials.  Thus,  the 
advantages  of  incorporation  by  reference 
are  realized  and  publication  of  the 
complete  description  of  each  SLAP  and/ 
or  Weather  Takeoff  Minimums 
contained  in  FAA  form  documents  is 
unnecessary.  The  provisions  of  this 


amendment  state  the  affected  CFR 
sections,  with  the  types  emd  effective 
dates  of  the  SIAPs  and/or  Weather 
Takeoff  Minimxuns.  This  amendment 
also  identifies  the  airport,  its  location, 
the  procedure  identification  and  the 
amendment  number. 

The  Rule 

This  amendment  to  14  CFR  part  97  is 
effective  upon  publication  of  each 
separate  SIAP  and/or  Weather  Takeoff 
Minimums  as  contained  in  the 
transmittal.  Some  SIAP  and/or  Weather 
Takeoff  Minimums  amendments  may 
have  been  previously  issued  by  the  FAA 
in  a  Flight  Data  Center  (FDC)  Notice  to 
Airmen  (NOTAM)  as  an  emergency 
action  of  immediate  flight  safety  relating 
directly  to  published  aeronautical 
charts.  The  circumstances  which 
created  the  need  for  some  SLAP,  and/or 
Weather  Takeoff  Minimums 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs  and/or  Weather 
Takeoff  Minimums,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  and/or  Weather 
Takeoff  Minimums  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs 
and/or  Weather  Takeoff  Minimums,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and/or  Weather  Takeoff 
Minimums  and  safety  in  air  commerce, 

I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  and/or 
Weather  Takeoff  Minimums  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  and/or  Weather  Takeoff 
Minimums  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  BC  on  April  20, 
2007. 

James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  under  Title  14,  Code  of 
Federal  Regulations,  Part  97  (14  CFR 
part  97)  is  amended  by  establishing, 
cunending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures  and  Weather  Takeoff 
Minimums  effective  at  0901  UTC  on  the 
dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113, 40114, 40120, 44502, 44514, 44701, 
44719, 44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

Effective  05  JUL  2007 

Kotzebue,  AK,  Ralph  Wien  Memorial,  ILS  OR 
LOC/DME  RWY  9,  Arndt  1 
Kotzebue,  AK,  Ralph  Wien  Memorial,  RNAV 
(GPS)  RWY  9,  Arndt  1 

Kotzebue,  AK,  Ralph  Wien  Memorial,  RNAV 
(GPS)  RWY  27,  Arndt  1 
Kotzebue,  AK,  Ralph  Wien  Memorial,  VOR/ 
DME  RWY  9,  Arndt  5 

Kotzebue,  AK,  Ralph  Wien  Memorial,  VOR/ 
DME  Y  RWY  27,  Arndt  1 
Kotzebue,  AK,  Ralph  Wien  Memorial,  VOR/ 
DME  Z  RWY  27,  Arndt  1 
Kotzebue,  AK,  Ralph  Wien  Memorial,  VOR 
RWY  9,  Arndt  4 

Kotzebue,  AK,  Ralph  Wien  Memorial,  VOR 
RWY  27,  Arndt  4 

Kojzebue,  AK,  Ralph  Wien  Memorial, 

Takeoff  Minimums  &  Obstacle  DP,  Arndt  3 
Ruby,  AK,  Ruby,  RNAV  (GPS)  RWY  3,  Arndt 
1 

Ruby,  AK,  Ruby.  RNAV  (GPS)  RWY  21,  Arndt 
1 

Fort  Lauderdale,  FL,  Fort  Lauderdale- 
Executive,  Takeoff  Minimums  &  Obstacle 
DP,  Amdt  2 

Fort  Myers,  FL,  Page  Field,  RNAV  (GPS) 

RWY  13,  Orig 

Fort  Myers,  FL,  Page  Field,  GPS  RWY  13, 
Orig,  CANCELLED 

Indianapolis,  IN,  Greenwood  Muni,  RNAV 
(GPS)  RWY  1,  Amdt  1 
Indianapolis,  IN,  Greenwood  Muni,  RNAV 
(GPS)  RWY  19.  Amdt  1 
Indianapolis,  IN,  Greenwood  Muni,  Takeoff 
Minimums  &  Obstacle  DP,  Amdt  2 
Logansport,  IN,  Logansport/Cass  County, 
Takeoff  Minumums  &  Obstacle  DP,  Orig 
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Logansport,  IN,  Logansport/Cass  County, 
RNAV  (GPS)  RWY  9,  Orig 
Logansport,  IN,  Logansport/Cass  County, 
RNAV  (GPS)  RWY  27,  Orig 
Logansport,  IN,  Logansport/Cass  County,  GPS 
RWY  9,  Orig,  CANCELLED 
Logansport,  IN,  Logansport/Cass  County,  GPS 
RWY  27,  Orig,  CANCELLED 
Great  Falls,  MT,  Great  Falls  Inti,  ILS  OR 
LOG/DME  RWY  3,  Arndt  3 
Great  Falls,  MT,  Great  Falls  Inti,  RNAV  (GPS) 
RWY  3,  Arndt  1 

Harrison,  OH,  Cincinnati  West,  Takeoff 
Minimums  &  Textual  DP,  Arndt  2 
Greenville,  SC,  Greenville  Downtown,  ILS 
OR  LOG  RWY  1,  Arndt  29 
Greenville,  SC,  Greenville  Downtown,  RNAV 
(GPS)  RWY  19,  Orig 

Greenville,  SC,  Greenville  Downtown,  NDB 
RWY  1,  Arndt  22 

Gallatin,  TN,  Sumner  County  Regional, 
RADAR-1,  Arndt  4,  CANCELLED 
Lexington,  TN,  Franklin  Wilkins,  Takeoff 
Minimums  and  Obstacle  DP,  Orig, 
CANCELLED 

Nashville,  TN,  Nashville  International, 
RAD/VR-1,  Arndt  22,  CANCELLED 
Parsons,  TN,  Scott  Field,  Takeoff  Minimums 
and. Obstacle  DP,  Orig,  CANCELLED 
Bellingham,  WA,  Bellingham  Inti,  Takeoff 
Minimums  &  Textual  DP,  Arndt  5 

Effective  30  AUG  2007 
Monroe,  NC,  Monroe  Regional,  RNAV  (GPS) 
RWY  5,  Arndt  lA 

Columbus,  OH,  Ohio  State  University,  NDB 
RWY  27L,  Arndt  6B,  CANCELLED 
The  FAA  published  an  Amendment  in 
Docket  No.  30545  Arndt  No.  3214  to  Part  97 
of  the  Federal  Aviation  Regulations  (Vol  72, 
FR  No.  72,  page  18867,  dated,  April  16,  2007) 
Under  Section  97.15  effective  10  May  2007, 
which  is  hereby  rescinded: 

Los  Angeles,  CA,  Los  Angeles  Inti,  Takeoff 
Minimums  and  Textual  DP,  Arndt  11 
(FR  Doc.  E7-8014  Filed  4-30-07;  8:45  am) 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  9322] 

RIN  1545-BG26 

Anti-Avoidance  and  Anti-Loss 
Reimportation  Rules  Applicable 
Following  a  Loss  on  Disposition  of 
Stock  of  Consolidated  Subsidiaries; 
Correction 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  final  and 
temporary  regulations. 


SUMMARY:  This  document  contains 
corrections  to  final  and  temporeuy 
regulations  that  was  published  in  the 
Federal  Register  on  Tuesday,  April  10, 
2007  (71  FR  17804)  providing  guidance 
to  corporations  filing  consolidated 
returns  and  applying  an  anti-avoidance 
rule  and  revising  an  anti-loss 
reimportation  rule  that  applies 
following  a  disposition  of  stock  of  a 
subsidiary  at  a  loss. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  Abell,  (202)  622-7700  or 
Phoebe  Bennett,  (202)  622-7770  (not 
toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  and  temporary  regulations 
(TD  9322)  that  are  the  subject  of  these 
corrections  are  under  section  1502  of 
the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  these  final  and 
temporary  regulations  (TD  9322)  contain 
errors  that  may  prove  to  be  misleading 
and  are  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  these  final  and 
temporary  regulations  (TD  9322)  that 
were  the  subject  of  FR  Doc.  E7-6541,  are 
corrected  as  follows: 

1.  On  page  17805,  column  1,  in  the 
preamble,  under  the  paragraph  heading 
"Background  and  Explanation  of 
Provisions”  peu'agraph  2,  line  6  from  the 
bottom  of  the  column,  the  language  “the 
lo.ss  reimportation  rule  is  also”  is 
corrected  to  read  “the  anti-loss 
reimportation  rule  is  also”. 

2.  On  page  17805,  column  2,  in  the 
preamble,  under  the  paragraph  heading 
"Special  Analyses”,  line  5  from  the  top 
of  the  column,  the  language  “U.S.C. 
553(b)(B)  that  prior  notice  and”  is 
corrected  to  read  “U.S.C.  553(b)(3)(B) 
that  prior  notice  and”. 

3.  On  page  17805,  column  2,  in  the 
preamble,  under  the  paragraph  heading 
"Special  Analyses”,  line  16  from  the  top 
of  the  column,  the  language  “reference 
notice  of  the  proposed”  is  corrected  to 
read  “reference  notice  of  proposed”. 

LaNita  Van  Dyke, 

Branch  Chief,  Publications  and  Regulations 
Branch,  Legal  Processing  Division,  Office  of 
Associate  Chief  Counsel  (Procedure  and 
Administration). 

(FR  Doc.  E7-8316  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD05-07-038] 

RIN  1625-AAOO 

Security  Zone:  Queen  of  England  Visit, 
Jamestown  Island,  VA.;  Correction 

AGENCY:  Coast  Guard,  DHS. 

ACTON:  Temporary  final  rule; 
correction. 


SUMMARY:  The  U.  S.  Coast  Guard 
published  a  rule  in  the  Federal  Register 
of  April  23,  2007,  a  document 
concerning  the  Queen  of  England’s  visit 
to  Jamestown  Island,  VA.  Inadvertently 
§  165.T07-038  was  numbered 
incorrectly.  This  document  corrects  that 
number. 

OATES:  This  rule  is  effective  from  8  a.m. 
on  May  3,  2007,  until  8  p.m.  on  May  4, 
2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Thomas  Tarrants,  Enforcement 
Branch  Chief,  U.S.  Coast  Guard  Sector 
Hampton  Roads,  Virginia  at  (757)  483- 
8571. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Coast  Guard  published  a  docmnent  in 
the  Federal  Register  of  April  23,  2007, 
(72  FR  20051)  inadvertently  numbering 
the  section  §  165.T07-038.  This 
correction  removes  the  number 
published  on  April  23,  2007. 

In  rule  FR  Doc.  CGD05-07-038 
published  on  April  23,  2007,  (72  FR 
20051)  make  the  following  correction. 
On  page  20052,  in  two  places,  remove 
the  number  §  165.T07-038  and  put  in 
place  of  that  number  §  165.T05-038. 

Dated:  April  25,  2007. 

Steve  Venckus, 

Chief,  Office  of  Regulations  and 
Administrative  Law. 

[FR  Doc.  E7-8315  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4910-15-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  eui  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  315  and  752 

RIN  3206-AL30 

Career  and  Career-Conditional 
Employment  and  Adverse  Actions 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Office  of  Persoimel 
Management  (OPM)  proposes  to  amend 
its  regulations  gov<^ming  Federal 
adverse  actions.  The  proposed 
regulations  would  conform  the  adverse 
action  rules  regarding  employee 
coverage  to  binding  judicial  decisions 
interpreting  the  underlying  statute. 

DATES:  Submit  comments  on  or  before 
July  2,  2007. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Ana  A.  Mazzi,  Deputy 
Associate  Director  for  Workforce 
Relations  and  Accountability  Policy, 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Roqm  7H28,  Washington, 
DC  20415;  by  FAX  to  202-606-2613;  or 
by  e-mail  to  CWRAP@opm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  L.  Mayhew  by  telephone  at  (202) 
606-2930;  by  FAX  at  (202)  606-2613;  or 
by  e-mail  at  CWRAP@opm.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
7514  of  title  5,  United  States  Code 
(U.S.C.),  provides  the  statutory  authority 
for  OPM  to  prescribe  regulations 
pertaining  to  adverse  actions  in  the 
competitive  or  excepted  service.  In 
addition,  these  regulations  are  found  at 
title  5,  Code  of  Federal  Regulations 
(CFR),  part  752,  subpart  D,  and  are  the 
subject  of  this  interim  final  rule. 
Corresponding  and  related  regulations 
pertaining  to  probationary  periods  are 
found  at  5  CFR  part  315,  subpart  H,  and 
also  are  the  subject  of  this  proposed 
rule. 


Amendments  To  Clarify  Adverse  Action 
Rules  Regarding  Employee  Coverage 

Background — New  Interpretation  of  the 
Statute — Van  Wersch  and  McCormick 

Two  decisions  of  the  U.S.  Court  of 
Appejds  for  the  Federal  Circuit  (Federal 
Circuit  or  Court),  Van  Wersch  v. 
Department  of  Health  and  Human 
Services,  197  F.3d  1144  (Fed.  Cir.  1999) 
and  McCormick  v.  Department  of  the 
Air  Force,  307  F.3d  1339  (Fed.  Cir. 

2002),  pet.  for  reh’g  in  banc  denied,  329 
F.3d  1354  (Fed.  Cir.  2003)  caused  us  to 
revise  the  pre-existing  interpretation  of 
5  U.S.C.  7511(a)(1),  and  invalidated 
portions  of  the  adverse  actions 
regulations  at  5  CFR  part  752.  The  effect 
of  these  Federal  Circuit  opinions  is  to 
provide  additional  procedural  and 
appeal  rights  to  individuals  who  are 
working  in  a  probationary  period  in  the 
competitive  service  and  in  a  trial  period 
in  the  excepted  service.  OPM  is 
proposing  to  change  its  regulations  to 
conform  to  the  Court’s  interpretation  of 
the  statute. 

The  pertinent  statutory  text  appears 
below: 

5  U.S.C.  Sec.  7511.  Definitions;  application 

(a)  For  the  pmpose  of  this  subchapter — 

(1)  “Employee”  means — 

(A)  An  individual  in  the  competitive 
service — 

(i)  Who  is  not  serving  a  probationary  or 
trial  period  under  an  initial  appointment;  or 

(ii)  Who  has  completed  1  year  of  current 
continuous  service  under  other  than  a 
temporary  appointment  limited  to  1  year  or 
less; 

(B)  A  preference  eligible  in  the  excepted 
service  who  has  completed  1  year  of  current 
continuous  service  in  the  same  or  similar 
positions — 

(i)  In  an  Executive  agency;  or 

(ii)  In  the  United  States  Postal  Service  or 
Postal  Rate  Commission;  and 

(C)  An  individual  in  the  excepted  service 
(other  than  a  preference  eligible] — 

(i)  Who  is  not  serving  a  probationary,  or 
trial  period  under  an  initial  appointment 
pending  conversion  to  the  competitive 
service;  or 

(ii)  Who  has  completed  2  years  of  ciurent 
continuous  service  in  the  same  or  similar 
positions  in  an  Executive  agency  under  other 
than  a  temporary  appointment  limited  to  2 
years  or  less; 

An  individual  who  meets  this 
definition  of  "employee”  is  entitled  to 
certain  procedinsd  and  appeal  rights 
when  he  or  she  is  the  subject  of  an 
adverse  action  (e.g.,  removal,  certain 
types  of  suspension,  reduction  in  ^ade, 
reduction  in  pay,  and  furlough  of  30  , 


days  or  less).  These  rights  include:  (1) 

At  least  30  days’  advance  written  notice 
of  the  reason  for  a  proposed  adverse 
action;  (2)  a  reasonable  time,  but  not 
less  than  7  days,  to  answer  orally  and 
in  writing;  (3)  the  right  to  be  represented 
by  an  attorney  or  other  representative; 

(4)  a  written  decision  and  the  specific 
reasons  for  the  decision  at  the  earliest 
practicable  date;  and  (5)  a  right  to 
appeal  to  the  Merit  Systems  Protection 
Board  (MSPB  or  the  Board).  Individuals 
who  do  not  meet  this  definition  are  not 
afforded  all  of  these  rights. 

Before  the  Com!  issued  Van  Wersch 
and  McCormick,  OPM  and  the  MSPB 
interpreted  the  statute  to  exclude 
probationary  or  trial  period  employees 
from  receiving  the  same  rights  as 
employees  who  have  completed  their 
probationary  or  trial  period. 

Probationary  and  trial  periods  are 
essential  for  management  to  assess  an 
individual’s  performance  prior  to 
granting  full  employment  rights. 
Specifically,  OPM  regulations  did  not 
afford  full  employment  rights  to  an 
individual  in  the  competitive  service 
who  failed  to  meet  one  of  the  conditions 
of  5  U.S.C.  7511(a)(1)(A),  or  an 
individual  in  the  excepted  service  who 
failed  to  meet  one  of  the  conditions  of 
5  U.S.C.  7511(a)(1)(C).  Thus,  for 
example,  an  individual  in  the 
competitive  service  serving  in  a 
probationary  period  was  not  an 
“employee”  for  purposes  of  5  CFR  part 
752,  nor  was  an  individual  who  did  not 
complete  one  year  of  current, 
continuous  service  under  other  than  a 
temporary  appointment  limited  to  one 
year  or  less.  Likewise,  an  individual  in 
the  excepted  service  serving  a 
probationary  or  trial  period  was  not  an 
"employee”  for  purposes  of  5  CFR  part 
752,  nor  was  a  nonpreference  eligible 
who  did  not  complete  two  years  of 
current,  continuous  service  under  other 
than  a  temporary  appointment  limited 
to  two  years  or  less. 

Contrary  to  this  interpretation,  the 
Federal  Circuit  in  Vian  Wersch  held  that 
an  individual  in  the  excepted  service 
could  meet  the  definition  of  “employee” 
if  he  or  she  met  either  of  the  two 
conditions  listed  at  5  U.S.C. 
7511(a)(1)(C).  Ms.  Van  Wersch  was 
removed  from  Federal  employment  for 
alleged  imacceptable  conduct.  At  the 
time  of  her  removal,  she  was  serving  a 
probationary  or  trial  period  undejr  an 
initial  excepted  service  appointment '  ..t 
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pending  conversion  to  the  competitive 
service  and  therefore  was  excluded  from 
coverage  under  5  U.S.C.  7511(a)(l)(C)(i). 
Ms.  Van  Wersch  had  been  hired  as  a 
Clerk-Typist  pmsuant  to  5  CFR 
213.3102(u),  which  allowed  agencies  to 
appoint  severely  handicapped  persons 
to  excepted  service  positions. 

Employees  hired  under  this  authority 
may  qualify  for  conversion  to 
competitive  status  after  they  have 
completed  two  years  of  satisfactory 
service.  Ms.  Van  Wersch  served  over 
two  years  in  this  position  but  was  not 
converted  to  competitive  status. 

The  Federal  Circuit  addressed  the 
question  of  whether  an  individual,  like 
Ms.  Van  Wersch,  serving  in  a 
probationary  or  trial  period  and 
therefore  excluded  from  the  definition 
of  “employee”  under  5  U.S.C. 
7511(a)(l)(C)(i),  could  still  be 
considered  an  employee,  with  full 
adverse  action  rights,  if  she  met  only  the 
criteria  of  5  U.S.C.  7511(a1(l)(C)(ii).  The 
Government  argued  that  Congress  had 
not  intended  to  extend  employee  appeal 
rights  to  excepted  service  personnel, 
such  as  Ms.  Van  Wersch,  who  were 
serving  in  probationary  or  trial  positions 
pending  conversion  to  the  competitive 
service.  While  recognizing  that  the 
Government  made  a  compelling  case  for 
its  reading  of  the  statute  based  on  the 
legislative  history,  the  Court  rejected  the 
Government’s  argument,  holding  that 
Congress  had  not  used  language  that 
effectuated  the  putative  legislative 
intent  and  that  courts  are  not  authorized, 
to  look  at  Congressional  intent  when  the 
language  of  the  statute  was  clear  and 
unambiguous.  Van  Wersch  v. 
Department  of  Health  and  Human 
Services,  197  F.3d  1144, 1152  (Fed.Cir. 
1999).  Because  Ms.  Van  Wersch  literally 
met  what  the  Court  determined  was  an 
alternative  definition  of  “employee”  in 
5  U.S.C.  751l(a){l)(C)(ii),  the  Court 
concluded  that  she  was  an  employee 
imder  the  statute  and  therefore  had  the 
right  to  appeal  her  termination  to  the 
MSPB.  Id.  at  1151.  The  Federal  Circuit 
also  noted  that  “if  Congress  determines 
that  individuals  in  Ms.  Van  Wersch’s 
position  should  not  have  the  right  to 
appeal  adverse  actions  to  the  Board,  it 
can  amend  §  7511(a)(1)(C)  so  as  to 
compel  a  result  different  from  the  one 
we  reach  today.”  Id.  at  1152. 

’The  Federal  Circuit  applied  the  Van 
Wersch  analysis  to  the  competitive 
service  in  McCormick  v.  Department  of., 
the  Air  Force.  307  F.3d  1339  (Fed.  Cir. 
2002),  pet.  for  reh’g  denied,  329  F.  3d 
1354  (Fed.  Cir.  2003)  and  foimd  the 
appellant  qualified  as  an  employee 
under  5  U.S.C.  7511(a)(l)(A)(ii)  even 
though  she  failed  to  qualify  under  (i). 

Ms.  McCormick  previously  was  a 


competitive  service  employee  at  the 
Department  of  Health  and  Human 
Services  (DHHS)  before  voluntarily 
moving  to  a  new  position  at  the 
Department  of  the  Air  Force.  Her  new 
competitive  service  appointment  was 
subject  to  a  one-year  probationary 
period.  Ms.  McCormick  was  terminated 
during  this  probationary  period.  On 
appeal,  Ms.  McCormick  argued  that, 
while  she  did  not  meet  the  definition  of 
an  employee  under  5  U.S.C. 
7511(a)(l)(A)(i),  she  did  meet  the 
definition  of  5  U.S.C.  7511(a)(l)(A)(ii), 
based  on  her  DHHS  employment. 

The  Court  held  that  “[t]he  panel  is 
bound  by  the  court’s  earlier  decision  in 
Van  Wersch.”  Id.  at  1342.  Thus,  the 
Federal  Circuit  concluded  that  Ms. 
McCprmick  met  the  definition  of 
“employee”  imder  5  U.S.C. 
7511(a)(l)(A)(ii),  having  completed 
more  than  1  year  of  current  or 
continuous  service  under  other  than  a 
temporary  appointment  limited  to  1 
year  or  less,  and  therefore  was  to  be 
afforded  all  the  rights  of  an  employee. 

Id.  at  1343. 

Conforming  the  Adverse  Action 
Regulations  to  the  New  Statutory 
Interpretation 

As  yet.  Congress  has  not  accepted  the 
Court’s  invitation  to  amend  these 
provisions.  Therefore,  to  eliminate 
potential  confusion,  OPM  proposes  to 
amend  the  regulations  at  5  CFR  part  752 
to  conform  to  the  existing  Federal 
Circuit  case  law  described  above. 

[0]We  therefore  propose  to  make  four 
amendments  to  the  text  of  paragraphs 
(c)  and  (d)  of  5  CFR  752.401,  to  clarify 
the  definition  of  “employee”  for 
purposes  of  the  adverse  action  rules. 
Three  amendments  are  required  to 
conform  to  the  holding  in  McCormick, 
and  one  amendment  is  necessary  to 
conform  to  Van  Wersch 

First,  to  conform  with  McCormick’s 
holding  that  an  individual  serving  in  the 
competitive  service  on  a  probationary 
period  may  meet  the  definition  of  an 
“employee,”  we  propose  to  amend 
paragraph  (c)(1)  at  §  752.401,  to  state 
that  a  career  or  career  conditional 
employee  in  the  competitive  service 
who  is  not  serving  a  probationary  or 
trial  period  is  a  covered  employee.  We 
propose  adding  the  phrase,  “career  or 
career  conditional”  here  to  address 
recent  cases  in  which  individuals 
serving  in  positions  not  subject  to  a 
probationary  or  trial  period  have 
attempted  to  establish  that  they  are 
“employees”  within  the  meaning  of  the 
statute  because  they  are  not  serving  a 
probationary  or  tri^  period  under  an 
initial  appointment.  See  e.g.,  fohnson  v. 
Department  of  Veterans  Affairs,  99 


MSPR  362  (2005).  Such  a  conclusion 
would  produce  an  unreasonable  result 
in  that  every  temporary  appointee 
would  have  a  right  to  advance  notice,  an 
opportunity  to  respond,  and  the  right  of 
appeal,  on  his  or  her  first  day  of  work. 
This  is  contrary  to  OPM’s  interpretation 
of  the  phrase,  “who  is  not  serving  a 
probationary  or  trial  period  under  an 
initial  appointment,”  as  applying  only 
to  individuals  serving  in  positions  that 
are  subject  to  a  probationary  or  trial 
period.  The  legislative  history  supports 
this  interpretation  emd,  accordingly, 
OPM  explicitly  continues  its  existing 
iriterpretation  of  the  statute  in  this 
respect.  We  note  that  the  MSPB  adopted 
this  interpretation  in  fohnson. 

Second,  we  propose  to  add  a  new 
§  752.401  (d)(l 3)  to  clarify  that  a 
competitive  service  employee  who  is 
serving  a  probationary  or  trial  period 
does  not  meet  the  definition  of 
“employee”  unless  he  or  she  has 
completed  one  year  of  current 
continuous  service  under  other  than  a 
temporary  appointment  limited  to  one 
year  or  less. 

The  McCormick  decision  also  requires 
an  amendment  to  paragraph  (c)(2)  of  5 
CFR  752.401,  which  currently  identifies 
as  a  covered  employee,  an  individual 
“in  the  competitive  service  serving  in  an 
appointment  that  requires  no 
probationary  or  trial  period,  and  who 
has  completed  one  year  of  current 
continuous  service  in  the  same  or 
similar  positions  under  other  than  a 
temporary  appointment  limited  to  1 
year  or  less.”  We  propose  to  remove  the 
phrase,  “serving  in  an  appointment  that 
requires  no  probationary  or  trial  period, 
and”  to  comport  with  the  Court’s  ruling 
in  McCormick. 

To  comply  with  Van  Wersch,  the  final 
amendment  would  add  modifying 
language  to  paragraph  (d)(ll)  to  make  it 
clear  that  a  nonpreference  eligible 
excepted  service  employee,  who  is 
serving  a  probationary  or  trial  period 
pending  conversion  to  the  competitive 
service,  does  not  meet  the  definition  of 
“employee”  unless  he  or  she  has 
completed  two  years  of  current 
continuous  service  under  other  than  a 
temporary  appointment  limited  to  two 
years  or  less. 

Conforming  Part  315  to  the  New 
Statutory  Interpretation 

We  are  also  proposing  to  change  part 
315,  Career  and  Career  Conditional 
Employment,  to  make  the  regulations 
governing  probationary  periods 
consistent  with  the  change  in  the 
definition  of  “covered  employee.” 
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Additional  Regulatory  Clarification 
Required  by  Payano 

OPM  is  proposing  to  remove  the 
phrase  “in  the  same  or  similar 
positions”  from  the  regulation  at  the 
amended  paragraph  5  CFR 
752.401(c)(2),  and  also  from  the 
definition  of  “current  continuous 
employment”  at  5  CFR  752.402.  This 
change  addresses  language  in  the 
current  regulations  concerning 
individuals  in  the  competitive  service 
that  requires  that  “continuous  service” 
be  in  “the  same  or  similar  positions.” 
That  language  is  not  found  in  the 
statute.  This  issue  arose  in 
administrative  litigation  before  the 
MSPB.  See  Payano  v.  Department  of 
fustice,  100  MSPR  74  (2005).  The  issue 
in  that  case  was  whether  an  employee 
could  “tack  on”  the  time  served  in 
another  competitive  service  position 
that  was  not  the  same  as  or  similar  to 
the  position  from  which  he  was 
removed,  for  the  purpose  of  determining 
whether  or  not  he  was  an  employee.  The 
MSPB  held  that  an  agency  was  required 
to  take  this  time  into  account  in 
determining  whether  a  person  in  the 
competitive  service  was  an  “employee.” 
OPM  has  determined  that  this 
interpretation  of  the  statute  is  the  best 
one  and  is  proposing  to  change  the 
regulations  to  reflect  that  view. 

Public  Participation 

OPM  invites  interested  persons  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  comments,  data, 
or  views. 

Before  finalizing  these  proposed 
amendments,  we  will  consider  all 
comments  received  on  or  before  the 
closing  date  for  comments.  We  will 
consider  comhients  filed  late  if  it  is 
possible  to  do  so  without  incurring 
expense  or  delay.  We  may  change  these 
proposed  amendments  in  light  of  the 
comments  we  receive. 

E.0. 12866,  Regulatory  Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  in  accordance 
with  E.O.  12866. 

Regulatory  Flexibility  Act 

OPM  has  determined  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
will  apply  only  to  Federal  agencies  and 
employees. 

List  of  Subiects 
5  CFR  Part  315 

Government  employees. 


5  CFR  Part  752 

Administrative  practice  and  . 
procedure.  Government  employees. 
Office  of  Personnel  Management. 

Linda  M.  Springer, 

Director. 

Accordingly,  OPM  proposes  to  amend 
parts  315  and  752  of  title  5,  Code  of 
Federal  Regulations,  as  follows: 

PART  315— CAREER  AND  CAREER 
CONDITIONAL  EMPLOYMENT 

1.  The,  authority  for  part  315 
continues  to  read: 

Authority:  5  U.S.C.  1302,  3301,  and  3302; 
E.O.  10577,  3  CFR,  1954-1958  Comp.,  p.  218, 
unless  otherwise  noted;  and  E.O.  13162;  secs, 
315.601  and  315.609  also  issued  under  22 
U.S.C.  3651  and  3652.  Secs.  315.602  and 

315.604  also  issued  under  5  U.S.C.  1104.  Sec 
315.603  also  issued  under  5  U.S.C.  8151.  Sec 

315.605  also  issued  under  E.O.  12034,  3  CFR, 
1978  Comp.,  p.  111.  Sec  315.606  also  issued 
under  E.O.  11219,  3  CFR,  1964—1965  Comp., 
p.  303.  Sec  315.607  also  issued  under  22 
U.S.C.  2506.  Sec  315.608  also  issued  under 
E.O.  12721,  3  CFR,  1990  Comp.,  p.  293.  Sec. 
315.610  also  issued  under  5  U.S.C.  3304(d). 
Sec  315.611  also  issued  under  Section  511, 
Pub.  L.  106-117, 113  Stat.  1575-76.  Sec 
315.708  also  issued  under  E.O.  13318.  Sec. 
315.710  also  issued  under  E.O.  12596,  3  CFR, 
1987  Comp.,  p.  229.  Subpart  I  also  issued 
under  5  U.S.C.  3321,  E.O.  12107,  3  CFR,  1978 
Comp.,  p.  264. 

2.  Revise  §  315.803  to  read  as  follows: 

§  31 5.803  Agency  action  during 
probationary  period  (generai). 

(a)  The  agency  shall  utilize  the 
probationary  period  as  fully  as  possible 
to  determine  the  fitness  of  the  employee 
and  shall  terminate  his  services  during 
this  period  if  he  fails  to  demonstrate 
fully  his  qualifications  for  continued 
employment. 

(b)  Termination  of  an  individual 
serving  a  probationary  period  must  be 
taken  in  accordance  with  subpart  D  of 
part  752  of  this  chapter  if  the  individual 
has  completed  one  year  of  current 
continuous  service  under  other  than  a 
temporary  appointment  limited  to  1 
year  or  less  and  is  not  otherwise 
excluded  by  the  provisions  of  that 
subpart. 

3.  Revise  §  315.804  (a)  to  read  as 
follows: 

§  31 5.804  Termination  of  probationers  for 
unsatisfactory  performance  or  conduct 

(a)  Subject  to  §  315.803(b),  when  an 
agency  decides  to  terminate  an 
employee  serving  a  probationary  or  trial 
period  because  his  work  performance  or 
conduct  during  this  period  fails  to 
demonstrate  his  fitness  or  his 
qualifications  for  continued 
employment,  it  shall  terminate  his 


services  by  notifying  him  in  writing  as 
to  why  he  is  being  separated  and  the 
effective  date  of  the  action.  The 
information  in  the  notice  as  to  why  the 
employee  is  being  terminated  shall,  as  a 
minimum,  consist  of  the  agency’s 
conclusions  as  to  the  inadequacies  of 
his  performance  or  conduct. 
****** 

4.  Revise  §  315.805  introductory  text 
to  read  as  follows: 

§  31 5.805  Termination  of  probationers  for 
conditions  arising  before  appointment. 

Subject  to  §  315.803(b),  when  an 
agency  proposes  to  terminate  an 
employee  serving  a  probationary  or  trial 
period  for  reasons  based  in  whole  or  in 
part  on  conditions  arising  before  his 
appointment,  the  employee  is  entitled  to 
the  following: 

***** 

PART  752— ADVERSE  ACTIONS 

1.  The  authority  for  part  752 
continues  to  read: 

Authority:  5  U.S.C.  7504,  7514,  and  7543. 

2.  Revise  §  752.401  (c)(1)  and  (2), 
(d)(ll)  and  (12),  and  add  (d)(13)  to  read 
as  follows: 

§  752.401  Coverage. 

(a)  *  *  * 

(b)  *  *  * 

(c) *  *  * 

(1)  A  career  or  career  conditional 
employee  in  the  competitive  service 
who  is  not  serving  a  probationary  or 
trial  period: 

(2)  An  employee  in  the  competitive 
service  who  has  completed  1  year  of 
current  continuous  service  under  other 
than  a  temporary  appointment  limited 
to  1  year  or  less; 

***** 

(d)  *  *  * 

***** 

(11)  A  nonpreference  eligible 
employee  serving  a  probationary  or  trial 
period  under  an  initial  appointment  in 
the  excepted  service  pending 
conversion  to  the  competitive  service, 
imless  they  meet  the  requirements  of 
paragraph  (c)(5)  of  this  section; 

(12)  An  employee  whose  agency  or 
position  has  been  excluded  from  the 
appointing  provisions  of  title  5,  United 
States  Code,  by  separate  statutory 
authority  in  the  absence  of  any 
provision  to  place  the  employee  within 
tbe  coverage  of  chapter  75  of  title  5, 
United  States  Code;  and 

(13)  An  employee  in  the  competitive 
service  serving  a  probationary  or  trial 
period,  unless  they  meet  the 
requirements  of  paragraph  (c)(2)  of  this 
section. 
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3.  Revise  §  752.402  (b)  to  read  as 
follows: 

§752.402  Definitions. 

(a) *  *  * 

(b)  Current  continuous  employment 
means  a  period  of  employment  or 
service  immediately  preceding  an 
adverse  action  without  a  break  in 
Federal  civilian  employment  of  a 
workday. 

It  *  -k  It  It 

[FR  Doc.  E7-8061  Filed  4-30-07;  8:45  am] 
BILLING  CODE  6325-a»-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7CFR  Part  810 

RIN  0580-AA96 

Request  for  Public  Comment  on  the 
United  States  Standards  for  Soybeans 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  We  are  initiating  a  review  of 
the  United  State.«  Standards  for 
Soybeans  to  determine  their 
effectiveness  and  responsiveness  to 
current  grain  industry  needs.  Numerous 
changes  have  occurred  in  the  breeding 
and  production  practices  of  soybeans  as  . 
well  as  in  the  technology  used  to 
harvest,  process,  and  test  soybeans,  and 
in  the  marketing  practices  of  soybeans. 

As  a  result,  soybean  producer  groups 
have  asked  us  to  initiate  a  review  of  the 
soybean  standards.  In  order  to  ensure 
that  the  standcU'ds  and  subsequent 
grading  practices  remain  relevant,  we 
invite  interested  persons  to  submit 
comments  and  supporting  information 
to  assist  in  the  evaluation  of  current 
standards  and  grading  practices  for 
soybeans  and  in  the  development  of  any 
recommendations  for  change. 

DATES:  We  will  consider  comments  that 
we  receive  by  July  2,  2007. 

ADDRESSES:  We  invite  you  to  submit 
comments  on  this  advance  notice  of 
proposed  rulemaking.  You  may  submit 
comments  by  any  of  the  following* 
methods: 

•  E-Mail:  Send  comments  via 
electronic  mail  to 
comments.gipsa@usda.gov. 

•  Mail:  Send  hardcopy  written 
comments  to  Tess  Butler,  GIPSA,  USDA, 
1400  Independence  Avenue,  SW.,  Room 
1647-S,  Washington,  DC  20250-3604. 

•  Fax:  Send  comments  by  facsimile 
transmission  to:  (202)  690-2755. 


•  Hand  Delivery  or  Courier:  Deliver 
comments  to:  Tess. Butler,  GEPSA, 

USDA,  1400  Independence  Avenue, 

SW.,  Room  1647-S,  Washington,  DC 
20250-3604. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Instructions:  All  comments  should 
make  reference  to  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register. 

•  Read  Comments:  All  comments  will 
be  available  for  public  inspection  in  the 
above  office  during  regular  business 
hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Riese  at  GIPSA,  USDA,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-3630; 

Telephone  (202)  720—4116;  Fax  Number 
(202)  720-7883;  e-mail 
Rebecca.A.Riese@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined ’to  be 
exempt  from  the  purpose  of  Executive 
Order  12866,  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

We  established  the  U.S.  soybean 
standards  on  November  20, 1940,  under 
the  authority  of  the  United  States  Grain 
Standards  Act  (7  U.S.C.  76).  To  further 
facilitate  the  marketing  of  U.S. 
soybeans,  we  revised  the  standards  in 
1994  and  2006.  The  2006  revision 
becomes  effective  September  1,  2007. 

In  1994,  we  revised  the  reporting 
requirements  of  splits  (broken  soybeans 
where  more  than  one  fourth  of  the 
soybean  removed  and  that  are  not 
daiAaged),  reduced  the  U.S.  Sample 
Grade  criteria  for  stones  and  glass, 
established  a  special  grade  Purple 
Mottled  or  Stained,  eliminated  the  grade 
limitation  on  materially  weathered 
soybeans,  clarified  references  to  Mixed 
soybeans,  and  established  a  cumulative 
total  for  U.S.  Sample  Grade  factors.  In 
2006,  we  published  a  Final  Rule  (71  FR 
52403-52406),  to  he  effective  September 
1,  2007,  that  changes  the  minimum  test 
weight  per  bushel  (TW)  from  a  grade 
determining  factor  to  an  informational 
factor.  Various  factors  are  identified  for 
soybeans  and  are  used  to  determine  the 
level  of  the  grade  of  the  shipment  of 
soybeans.  TW  will  continue  to  be 
measured,  but  no  longer  used  to 
determine  grade;  it  will  be  provided  as 
additional  information  on  the  certificate 
unless  the  applicant  for  inspection 
service  for  the  soybeans  indicates  that 
the  information  is  not  needed.  As  an 
informational  factor  TW  may  continue 


to  be  of  interest  and  specified  in 
contracts  for  soybean  shipments. 

The  standards  serve  as  the 
fundamental  starting  point  to  define 
U.S.  soybean  quality  in  the  global 
marketplace.  They  include  definitions, 
the  basic  principles  governing 
application  of  standards,  such  as  the 
type  of  sample  used  for  a  particular 
quality  analysis,  grades  and  grade 
requirements,  and  special  grades  and 
special  grade  requirements,  such  as  for 
Garlicky  soybeans  and  Purple  Mottled 
or  Stained  soybeans.  Official  procedures 
for  how  the  various  grading  factors  are 
determined  are  provided  in  the  Grain 
Inspection  Handbook,  Book  II,  Chapter 
10,  “Soybeans.”  Official  procedures 
may  be  viewed  and  printed  from  the 
GIPSA  Web  site  at:  http:// 
archive. gipsa .  usda  .gov/reference- 
library/handbooks/grain-insp/grbook2/ 
soybean.pdf.)  Also  included  are 
standardized  procedures  for  additional 
soybean  quality  attributes  not  used  to 
determine  grade,  such  as  oil  and  protein 
content.  Together,  the  grading  and 
testing  standards  allow  buyers  and 
sellers  to  communicate  quality 
requirements  for  trade,  compare 
soybean  quality  using  equivalent  forms 
of  measurement,  and  assist  in  the 
establishment  of  price. 

GIPSA’s  grading  and  inspection 
services,  as  provided  through  a  network 
of  federal,  state,  and  private 
laboratories,  determine  the  quality  and 
condition  of  soybeans.  These 
determinations  are  performed  in 
accordance  with  applicable  standards 
using  approved  methodologies,  and  can 
be  appli^  at  any  point  in  the  marketing 
chain.  The  current  testing  technology 
for  quality  attributes,  such  as  oil  and 
protein  content,  is  rapid  and  reliable, 
yielding  consistent  results.  In  addition, 
GIPSA  issues  certificates  describing  the 
quality  and  condition  of  the  graded 
soybeans  that  are  accepted  as  evidence 
in  all  Federal  courts.  U.S.  soybean 
standards,  and  the  affiliated  grading  and 
testing  services  offered  by  GIPSA,  verify 
that  the  seller’s  commodity  meets 
specified  requirements,  and  that 
customers  receive  the  quality  they 
expect. 

Over  time,  numerous  changes  have 
occurred  in  the  breeding  and  production 
practices  of  soybeans  as  well  as  in  the 
technology  used  to  harvest,  process,  and 
test  soybeans,  and  in  the  marketing 
practices  of  soybeans.  In  this  rapidly 
evolving  market,  we  need  to  ensure  that 
the  U.S.  soybean  standards  and 
associated  grading  procedures  remain 
relevant.  Therefore,  we  are  issuing  this 
advance  notice  of  proposed  rulemaking 
to  invite  comments  from  all  interested 
persons  for  input  and  suggestions  for 
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amendments  to  the  soybean  standards 
and  associated  grading  procedures  so 
that  the  standards  remain  applicable 
and  best  facilitate  the  marketing  of  U.S. 
soybeans.  We  are  requesting  comments, 
supporting  data,  and  other  information 
in  response  to  questions  on  the 
following  topics,  as  well  as  about  all 
aspects  of  the  soybean  standards  and 
inspection  procedures.  This  information 
may  be  viewed  and  printed  from  the 
GIPSA  Web  site  at:  http:// 
archive.gipsa.usda.gov/reference-  • 
Iibrary/handbooks/grain-insp/grbook2/ 
soybean.pdf. 

Foreign  Material 

The  soybean  standards  currently 
define  foreign  material  (FM)  as:  “All 
matter  that  passes  through  an  8/64 
round-hole  sieve  and  all  matter  other 
than  soybeans  remaining  in  the  sieved 
sample  after  sieving  according  to 
procedmes  prescribed  in  FGIS 
instructions.” 

When  separating  FM  (impurities) 
from  soybeans,  inspectors  follow  a 
process  that  entails  using  a  combined 
mechanical  (sieve)  and  manual 
separation  procedme.  Specifically, 
inspectors  first  handpick  the  1 ,000  to 
1 ,050-gram  soybean  sample  for  coarse 
foreign  material  (e.g.,  whole  kernels  of 
corn,  cockleburs,  sticks,  and  pods). 

Next,  inspectors  cut  down  the  sample 
(free  of  coarse  FM)  to  a  portion  of  125 
grams.  Using  an  approved  shaker  or 
hand  sieve,  the  inspector  sieves  the 
sample  with  an  8/64”  roimd-hole  sieve. 
The  inspector  must  handpick  the 
material  other  than  soybeans  from  the 
material  remaining  on  top  of  the  sieve 
and  add  it  to  the  material  that  passed 
through  the  sieve  (fine  FM). 

It  is  important  to  note  that  when 
inspectors  see  soybean  pods  in  the 
sample,  they  remove  the  soybeans  from 
the  pods  and  only  the  pod  is  considered 
as  foreign  material.  Further,  soybean 
hulls  which  remain  on  top  of  the  sieve 
are  not  considered  FM;  whereas  small 
broken  pieces  of  soybeans,  which  pass 
through  the  sieve,  are  considered  as  FM. 

Finally,  inspectors  calculate  the  total 
amount  of  FM  by  adding  the  percentage 
of  coarse  FM  to  the  percentage  of  fine 
FM.  (This  procedure  may  be  viewed  and 
printed  from  the  GIPSA  Web  site  at: 
http :// archive. gi psa  .usda  .gov/reference- 
Iibrary/handbooks/grain-insp/gfbook2/ 
soybean.pdf.) 

The  following  is  a  series  of  questions 
about  the  FM  definition  and  procedure: 

1.  Is  the  definition  of  FM,  as  provided 
in  the  soybean  standards,  still  sufficient 
for  current  marketing  practices? 

2.  How  does  our  method  for 
separating  FM  from  soybeans  compare 
to  the  commercial  cleaning  process? 


Pleas£  provide  as  much  detail  as 
possible  as  to  how  FM  is  determined  in 
the  market  or  for  the  segment  of  the 
market  that  you  represent. 

3.  In  order  to  provide  a  better 
representation  of  actual  market  value  of 
soybeems,  should  we  consider 
developing  and  adopting  a  fully- 
automated  process  to  better  reflect 
commercial  cleaning  capabilities? 

Please  elaborate  on  the  type  of 
equipment  (and  sieves,  if  applicable) 
necessary  for  using  such  a  procedure  for 
separating  FM  from  soybeans. 

4.  Do  small  broken  pieces  of  soybeans 
have  processing  value?  Should  the 
procedure  be  amended  so  that  brokens 
are  not  considered  as  FM? 

5.  Do  processors  have  a  method  for 
removing  soybeans  from  the  pod?  If  not, 
should  the  procedure  be  amended  sa 
that  pods,  with  or  without  soybeans  in 
them,  will  be  considered  as  FM? 

6.  In  light  of  changes  in  the 
production  practices  of  soybeans 
brought  about  by  various  technological 
developments,  farm  programs,  and  other 
factors,  should  the  grading  limits  for  FM 
be  amended?  What  should  the  new 
grade  limits  be?  Please  provide  a 
rationale  for  any  changes,  and  if 
possible,  project  the  quantifiable  costs 
and  benefits  for  the  U.S.  soybean  market 
if  the  grade  limits  were  amended. 

Damage 

According  to  our  current -inspection 
procedures,  inspectors  cross  section 
soybeans  and  pieces  of  soybeans  that  are 
immature  and  have  a  thin,  flat, 
wrinkled,  or  wafer-like  appearance  to 
determine  if  there  is  “meat”  in  the 
kernel.  If  there  is  “meat”  in  the  kernel 
and  the  “meat”  is  not  otherwise 
damaged,  the  inspector  considers  the 
soybean  to  be  sound. 

7.  Do  watered  kernels  (wafers) 
containing  minimal  amounts  of  “meat” 
have  processing  value?  If  not,  or  if  the 
value  is  appreciably  reduced,  should  the 
procedme  be  amended  so  that  wafers,  to 
include  soybeans  with  minimal 
amounts  of  meat,  are  considered 
damaged  for  inspection  and  grading 
purposes? 

Other  Factors 

In  the  Official  Inspection  and 
Weighing  System,  we  currently  offer 
analyses  or  determinations  for  a  number 
of  official  criteria  factors  for  soybeans. 

8.  Are  there  other  factors  for  which 
we  should  offer  analyses/determinations 
that  would  provide  better  or  more 
complete  information  to  facilitate  the 
marketing  and/or  processing  of 
soybeans? 

9.  Since  oil  and  protein  content  are 
considered  to  be  the  true  determinants 


of  value  for  soybean  processing,  should 
analysis  of  oil  and  protein  content  be 
mandatory,  nongrade-determining 
factors  that  would  be  determined  and 
reported  on  all  official  certificates  for 
grade? 

10.  Are  there  certain  aspects  about  the 
oil  and  protein  content  that  would 
provide  more  meaningful  information? 
For  example,  should  we  offer  not  only  - 
protein  content,  but  also  the  amino  acid 
profile  of  the  protein? 

11.  Considering  the  rapid  growth  in 
biodiesel  production,  would- the 
information  exchange  between  sellers 
and  buyers  of  soybeans  be  facilitated  if 
standardized  tests  existed  for  attributes, 
such  as  fatty  acids? 

a.  Please  list  the  specific  attributes. 

b.  Should  we  have  a  role  in 
standardizing  tests  for  the  attributes 
listed?  Should  we  assist  only  in  the 
standardization  of  the  tests  (e.g., 
develop  reference  methods  or  improve 
existing  reference  methods)  or  should 
we  make  tests  for  these  attributes 
available  throughout  the  official  system? 

GIPSA  has  been  working  with  life 
science  companies  in  the  pursuit  of  a 
standardized,  rapid  test  for  the 
determination  of  linolenic  acid  content 
in  soybeans.  Acres  currently  devoted  to 
production  of  low  linolenic  acid 
soybean  varieties  are  lower  than 
previously  anticipated.  In  2006,  these 
acres  totaled  approximately  750,000  out 
of  the  72  million  total  planted  soybean 
acres,  less  than  1  percent.  However, 
seed  distributors  project  acres  devoted 
to  production  of  low  linolenic  acid 
soybean  varieties  in  2007  to  triple. 

12.  Should  GIPSA  continue  to  pursue 
a  standardized,  rapid  test  for  the 
determination  of  linolenic  acid  content 
and,  if  so,  why? 

Visual  Reference  Images 

In  the  determination  of  the  grading 
factor  total  damage,  inspectors  look  for 
a  number  of  types  of  damage,  including 
badly  ground-damaged,  badly 
weathered-damaged,  diseased,  frost- 
damaged,  germ-damaged,  heat-damaged, 
insect-bored,  mold-damaged,  sprout- 
damaged,  stinkbug-stung,  or  otherwise 
materially  damaged. 

13.  Are  these  the  right  types  of 
damage,  and  are  visual  reference 
images/interpretive  lines  that  are 
currently  used  to  determine  the  various 
types  of  damages  reflective  of  the  level 
of  quality  desired  in  the  marketplace? 
(Visual  reference  images/interpretive 
lines  may  be  viewed  on  the  GIPSA  Web 
site  at:  http://www.gipsa.usda.gov/ 
GIPSA/weba  pp  ?area=home6’ 
subject=^grpi&iopic=sq-isd-soybeans.) 

Inspectors  also  rely  on  visual 
reference  images  to  determine  whether 
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a  sample  meets  the  general  appearance 
criteria  for  the  special  grade  designation 
“Purple  Mottled  or  Stained.” 

14.  In  consideration  of  the  fact  that 
the  overall  appearance  of  the  product  is 
an  important  consideration  for  some 
customers,  should  we  create  other 
general  appearance  images?  What 
appearance  factors  are  of  greatest 
interest?  (Visual  reference  images/ 
general  appearance  factors  may  be 
viewed  on  the  GIPSA  Web  site  at:  http:// 
www.gjpsa.usda.gov/GIPSA/webapp? 
area=home&’Subject=grpi&iopjc=sq-isd.) 

Basis  of  Determination 

As  provided  in  9  CFR  810.1603,  Basis 
of  determination,  “each  determination 
of  class,  heat-damaged  kernels,  damaged 
kernels,  splits,  and  soybeans  of  other 
colors  is  made  on  the  basis  of  the  grain 
when  free  from  foreign  material. 
Inspectors  make  other  determinations 
not  specifically  provided  for  under  the 
general  provisions  on  the  basis  of  the 
grain  as  a  whole.”  For  example, 
inspectors  determine  moisture  content 
on  the  sample  as  a  whole. 

15.  What  basis  of  determination  is 
used  in  the  marketplace  for  the  various 
factors?  Why  does  the  marketplace  use 
that  basis? 

16.  Would  there  be  any  positive  or 
detrimental  consequences  if  we  were  to 
determine  all  factors  on  the  basis  of  a 
sample  when  free  from  foreign  matter? 

Food  Grade  Soybeans 

17.  Should  we  establish  a  separate 
standard,  for  example,  U.S.  Standards 
for  Food  Grade  Soybeans  or  a  separate 
grade  level,  class,  or  special  grade 
within  the  existing  soybeans  standards 
for  food-grade  soybeans?  Please  provide 
as  much  detail  as  possible  as  to: 

a.  Explain  why. 

b.  What  would  a  new  standard  look 
like  or  what  would  the  grade  limits  be 
for  a  new  grade  level? 

We  are  committed  to  provide  market¬ 
relevant  soybean  standards.  We 
welcome  your  comments  on  these  issues 
as  well  as  any  comments  or  suggestions 
on  changes  to  the  soybean  standards 
aAd  grading  procedures. 

Authority:  7  U.S.C.  71-87. 

James  E.  Link,  ' 

Administrator,  Grain  Inspection.  Packers  and 
Stockyards  Administration. 

(FR  Doc.  E7-8291  Filed  4-30-07;  8:45  am) 
BILUNG  CODE  341(MCD-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  929 

[Docket  No.  AMS-FV-07-0034;  FV07-929- 
1] 

Cranberries  Grown  in  the  States  of 
Massachusetts,  Rhode  island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  Continuance 
Referendum 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Referendum  order. 

SUMMARY:  This  document  directs  that  a 
continuance  referendum  be  conducted 
among  eligible  growers  of  cranberries  in 
the  States  of  Massachusetts,  Rhode 
Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York  to  determine 
whether  they  favor  continuance  of  the 
marketing  order  regulating  the  handling 
of  cranberries  grown  in  the  production 
area. 

DATES:  The  referendum  will  be 
conducted  from  May  17  through  May 
31,  2007.  To  vote  in  this  referendum, 
growers  must  have  been  engaged  in 
producing  cranberries  within  the 
production  area  during  the  period 
September  1,  2005,  through  August  31, 
2006. 

ADDRESSES:  Copies  of  the  marketing 
order  may  be  obtained  from  USDA, 
Washington,  DC  Marketing  Field  Office, 
4700  River  Road,  Unit  155,  Riverdale, 
Maryland  20737,  or  the  Office  of  the 
Do6ket  Clerk,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of> 
Agriculture,  1400  Independence 
Avenue,  SW.,  Stop  0237,  Washington, 
DC  20250-0237. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kenneth  G. 
Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Unit 
155,  4700  River  Road,  Riverdale,  MD 
20737;  telephone:  (301)  734-5243,  Fax: 
(301)  734-5275;  or  e-mail  at: 
Kenneth.Johnson@usda.gov  or 
Patricia.PetreIla@usda.gqv. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Marketing  Order  No.  929  (7  CFR  part 
929),  hereinafter  referred  to  as  the 
“order,”  and  the  applicable  provisions 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 


U.S.C.  601-674),  hereinafter  referred  to 
as  the  “Act,”  it  is  hereby  directed  that 
a  referendum  be  conducted  to  ascertain 
whether  continuance  of  the  order  is 
favored  by  growers.  The  referendum 
shall  be  conducted  during  the  period 
May  17  through  May  31,  2007,  among 
eligible  cranberry  growers  in  the 
production  area.  Only  growers  that  were 
engaged  in  the  production  of  cranberries 
in  the  States  of  Massachusetts,  Rhode 
Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York  during  the  period 
of  September  1,  2005,  through  August 
31,  2006,  may  participate  in  the 
continuance  referendum. 

USDA  has  determined  that 
continuance  referenda  are  an  effective 
means  for  determining  whether  growers 
favor  continuation  of  marketing  order 
programs.  The  USDA  would  not 
consider  termination  of  the  order  if 
more  than  50  percent  of  the  growers 
who  vote  in  the  referendum  and  growers 
of  more  than  50  percent  of  the  volume 
of  cranberries  represented  in  the 
referendum  favor  continuance  of  their 
program. 

In  evaluating  the  merits  of 
continuance  versus  termination,  the 
USDA  will  not  only  consider  the  results 
of  the  continuance  referendum.  The 
USDA  will  also  consider  all  other 
relevant  information  concOTning  the 
operation  of  the  order  and  the  relative 
benefits  and  disadvantages  to  growers, 
processors,  and  consumers  in  order  to 
determine  whether  continued  operation 
of  the  order  would  tend  to  effectuate  the 
declared  policy  of  the  Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  ballot  materials  used  in- 
the  referendum  herein  ordered  have 
been  previously  approved  by  the  Office 
of  Management  emd  Budget  (OMB) 
under  OMB  No.  0581-0189,  OMB 
Generic  Fruit  Crops.  It  has  been 
estimated  that  it  will  take  an  average  of 
20  minutes  for  each  of  the 
approximately  1,100  producers  of 
cranberries  fn  the  production  area  to 
cast  a  ballot.  Participation  is  voluntary. 
Ballots  postmarked  after  May  31,  2007, 
will  be  marked  invalid  and  not  included 
in  the  vote  tabulation. 

Kenneth  G.  Johnson,  Patricia  A. 
Petrella  and  Dawana  Clark  of  the 
Washington,  DC  Marketing  Field  Office, 
Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service,  USDA, 
are  hereby  designated  as  the  referendum 
agents  of  USDA  to  conduct  such 
referendum.  The  procedure  applicable 
to  the  referendum  shall  be  the 
“Procedure  for  the  Conduct  of 
Referenda  in  Connection  With 
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Marketing  Orders  for  Fruits,  Vegetables, 
and  Nuts  Pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
Amended”  (7  CFR  900.400  et  seq.). 

Ballots  will  be  mailed  to  all  growers 
of  record  and  may  also  be  obtained  from 
the  referendum  agents  and  from  their 
appointees. 

List  of  Subjects  in  7  CFR  Part  929 
Cranberries,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

Authority:  7  U.S.C.  601-674. 

Dated:  April  25,  2007. 

Lloyd  C.  Day, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  E7-8233  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docket  Nos.  RM05-1 0-000  and  AD04-13- 
000] 

Imbalance  Provisions  for  intermittent 
Resources;  Assessing  the  State  of 
Wind  Energy  in  Whoiesaie  Eiectricity 
Markets 

Issued  April  25,  2007. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION;  Withdrawal  of  notice  of 
proposed  rulemaking.  ' 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  withdrawing 
its  proposal  to  amend  its  regulations  to 
require  public  utilities  to  append  to 
their  open  access  transmission  tariffs 
(OATTs)  an  intermittent  generator  > 
imbalance  service  schedule  in  light  of 
the  imbalance-related  reforms  adopted 
in  Order  No.  890,  72  FR  12266  (Mar.  15, 
2007). 

DATES:  The  notice  of  proposed 
rulemaking  published  on  April  14, 

2005,  at  70  ^  21349,  is  wiAdrawn  as 
of  May  1,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

W.  Mason  Emnett  (Legal  Information), 
Office  of  the  General  Counsel — ^Energy 
Markets,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
6540. 

Daniel  Hedberg  (Technical  Information), 
Office  of  Energy  Markets  and 
Reliability,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 


Washington,  DC  20426,  (202)  502- 
6243. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Joseph  T. 
Kelliher,  Chairman:  Suedeen  G.  Kelly, 
Marc  Spitzer,  Philip  D.  Moeller,  and 
Jon  Wellinghoff. 

Withdrawal  of  Notice  of  Proposed 
Rulemaking 

1.  On  April  14,  2005,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPR)  in  this  proceeding.'  For  the 
reasons  set  forth  below,  we  are 
withdrawing  the  NOPR  and  terminating 
this  rulemaking. 

2.  In  the  NOPR,  the  Commission 
proposed  to  clarify  and  amend 
imbalance-related  provisions  in  the  pro 
forma  Open  Access  Transmission  Tariff 
(OATT)  as  applied  to  intermittent 
resources.  2  The  Commission  concluded 
that,  although  the  number  of 
intermittent  resources  had  grown  since 
the  adoption  of  the  pro  forma  OATT  in 
Order  No.  888,3  such  resources  were 
historically  hesitant  to  take  service 
under  the  pro  forma  OATT,  thereby 
accessing  broader  markets,  due  to  the 
application  of  imbalance  provisions  that 
were  designed  to  apply  to  resources 
with  the  ability  to  control  fuel  input  and 
thus  schedule  their  energy  with 
precision.  The  Commission  concluded 
that  the  imbalance  provisions  of  the 
Order  No.  888  pro  forma  OATT  may  no 
longer  be  just,  reasonable  or  not  unduly 
discriminatory  or  preferential  as  applied 
to  intermittent  resources  that  by  nature 
are  weather-driven.'*  The  Commission 


'  Imbalance  Provisions  for  Intermittent  Pesources 
Assessing  the  State  of  Wind  Energy  in  Wholesale 
Electricity  Markets,  Notice  of  Proposed  Rulemaking, 
70  FR  21349  (Apr.  26.  2005),  FERC  Stats.  &  Regs. 

1  32,581  (2005). 

^  For  purposes  of  the  NOPR,  an  intermittent 
resource  was  defined  as  an  electric  generator  that 
is  not  dispatchable  and  cannot  store  its  fuel  source 
and  therefore  cannot  respond  to  changes  in  system 
demand  or  respond  to  transmission  security 
constraints. 

3  Promoting  Wholesale  Competition  Through 
Open  Access  Non-discriminatory  Transmission 
Services  by  Public  Utilities  and  Eecovery  of 
Stranded  Costs  by  Public  Utilities  and  Transmitting 
Utilities,  Order  No.  888,  61  FR  21,540  (May  10,  - 

1996) ,  FERC  Stats.  &  Regs.  1 31,036  (1996),  order  on 
reh’g.  Order  No.  888-A.  62  FR  12,274  (March  14, 

1997) ,  FERC  Stats.  &  Regs.  1 31,048  (1997),  order  on 
reh'g.  Order  No.  888-B,  81  FERC  1 61,248  (1997), 
order  on  reh’g.  Order  No.  888-C,  82  FERC  1 61,046 
(1998),  aff’d  in  relevant  part,  remanded  in  part  on 
other  grounds  sub  nom.  Transmission  Access  Policy 
Study  Group,  et  al.  v.  FERC,  225  F.3d  667  (D.C.  Cir. 
2000),  aff’d  sub  nom.  New  York  v.  FERC,  535  U.S. 

1  (2002). 

^The  Commis.<tion  began  exploring  these  issues  at 
a  technical  conference  held  on  December  1,  2004, 
in  Denver,  Colorado  in  Docket  No.  AO04-1 3-000. 
Other  transmission-related  issues  regarding  wind 
energy  were  also  discussed  at  the  technical 
conference  and  in  post-technical  conference 
comments,  such  as  the  interconnet.tion  process, 
credits  for  transmission  upgrades,  and  adoption  of 


.therefore  proposed  to  establish  a 
standard  schedule  under  the  pro  forma 
OATT  to  address  generator  imbalances 
solely  for  intermittent  resources  and 
sought  comment  on  issues  related  to 
that  proposal. 

3.  Since  issuance  of  the  NOPR,  the 
Commission  has  completed  its  OATT 
reform  rulemaking  In  Docket  Nos. 
RM05-25— 000,  et  al.,  issuing  Order  No. 
890  on  February  16,  2007.®  Among  other 
things.  Order  No.  890  adopted  a  new 
Schedule  9  to  govern  generator 
imbalances.  Under  Schedule  9, 
imbalance  charges  “must  be  based  on 
incremental  cost  or  some  multiple 
therefore”  and  “must  provide  an 
incentive  for  accurate  scheduling,  such 
as  by  increasing  the  percentage  of  the 
adder  above  (and  below)  incremental 
cost  as  the  deviation  becomes  larger.”  ® 
Of  particular  relevance  to  this 
proceeding,  the  Commission  also 
required  that  imbalance  provisions 
“account  for  the  special  circumstances , 
presented  by  intermittent  generators  and 
their  limited  ability  to  precisely  forecast 
or  control  generation  levels,  such  as 
waiving  the  more  punitive  adders 
associated  with  higher  deviations.”  ^ 

4.  As  a  result  of  the  imbalance-related 
reforms  adopted  in  Order  No.  890,  and 
in  particular  the  requirement  that 
generator  imbalance  provisions  in  each 
transmission  provider’s  OATT  take  into 
account  an  intermittent  resources’ 
limited  ability  to  forecast  or  control 
generation  levels,  the  Commission 
concludes  that  it  is  no  longer  necessary 
to  address  the  NOPR  proposal  to  add  to 
the  pro  forma  OATT  a  generator 
imbalance  schedule  solely  for 
intermittent  resources.  The  reforms 
adopted  in  Order  No.  890  adequately 
ensure  that  the  imbalance  provisions  of 
the  pro  forma  OATT  will  not  result  in 
service  to  intermittent  resources  that  is 
unjust,  unreasonable,  or  unduly 
discriminatory  or  preferential. 

5.  The  Commission  therefore 
withdraws  the  NOPR  and  terminates 
this  rulemaking  proceeding. 

The  Commission  orders: 

Docket  No.  RM05-1 0-000  is  hereby 
terminated. 


a  conditional  firm  transmission  product.  These 
issues  were  not  addressed  in  the  NOPR,  which  was 
limited  to  the  imbalance  provisions  of  the  pro 
forma  OATT  as  they  relate  to  intermittent 
resources. 

*  See  Preventing  Undue  Discrimination  and 
Preference  in  Transmission  Service,  Order  No.  890, 
72  FR  12266  (March  15,  2007),  FERC  Stats.  &  Regs. 

1 31,241  (2007),  reh’g  pending. 

“Order  No.  890  at  P  663. 

'  Id.  The  C.ommission  also  adopted  a  standard 
definition  of  intermittent  resource  that  is  identical 
to  that  proposed  in  this  proceeding.  See  Id.  at  P  666. 
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By  the  Commission. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-8236  Filed  4-30-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[COTP  San  Diego  07-225] 

RIN  1625-AAOO 

Safety  Zone;  Labor  Day  Fireworks, 
Lower  Colorado  River,  Laughlin,  NV 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
establishing  a  temporary  safety  zone  on 
the  navigable  waters  of  the  Lower 
Colorado  River,  Laughlin,  NV,  in 
support  of  a  Labor  Day  fireworks 
display  near  the  AVI  Resort  and  Casino. 
The  safety  zone  is  necessary  to  provide 
for  the  safety  of  the  crew,  spectators, 
participants  of  the  event,  participating 
vessels  and  other  vessels  and  users  of 
the  waterway.  Persons  and  vessels  will 
be  prohibited  from  entering  into, 
transiting  through,  or  anchoring  within 
this  safety  zone  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

DATES:  Comments  and  related  material  ' 
must  reach  the  Coast  Guard  on  or  before 
July  31,  2007. 

ADDRESSES:  You  may  mail  comments 
and  related  niaterial  to  Commander 
(SPW),  Attn:  Waterways  Management 
Division,  Coast  Guard  Sector  San  Diego, 
2710  N.  Harbor  Drive,  San  Diego,  CA 
92101-1028.  Marine  Events,  Prevention 
Department,  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Coast  Guard  Sector  San 
Diego  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief  Petty  Officer  Eric  Carroll, 
Waterways  Memagement,  U.S.  Coast 
Guard  Sector  San  Diego,  CA,  at 
telephone  (619)  278-7277. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 


comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [COTP  San  Diego  07- 
225],  indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Sector  San  Diego  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes 
establishing  a  temporary  safety  zone  on 
the  navigable  waters  of  the  Lower 
Colorado  River,  Laughlin,  NV,  in 
support  of  a  Labor  Day  fireworks  show 
in  the  navigation  channel  of  the  Lower 
Colorado  River,  Laughlin,  NV.  The 
fireworks  show  is  being  sponsored  by 
AVI  Resort  and  Casino.  The  safety  zone 
will  be  set  at  a  980-foot  radius  around 
the  anchored  firing  barge.  This 
temporary  safety  zone  is  necessary  to 
provide  for  the  safety  of  the  show’s 
crew,  spectators,  participants  of  the 
event,  participating  vessels,  and  other 
vessels  and  users  of  the  waterway. 

Discussion  of  Proposed  Rule 

The  event  involves  one  anchored 
barge,  which  will  be  used  as  a  platform 
for  launching  of  fireworks.  The  safety 
zone  is  required  because  the  barge’s 
planned  firing  location  is  in  the 
navigation  channel.  This  safety  zone 
would  be  enforced  from  8  p.m.  through 
9:30  p.m.  on  September  2,  2007. 

The  limits  of  this  temporary  safety 
zone  include  all  areas  within  980  feet  of 
the  firing  location  adjacent  to  the  AVI 
Resort  and  Casino  centered  in  the 
navigational  channel  between  Laughlin 
Bridge  and  the  northwest  point  of  the 
AVI  Resort  and  Casino  Gove  in  position: 
35°00'45''  N,  114°38'16"'  W. 

U.S.  Coast  Guard  personnel  would 
enforce  this  safety  zone.  Other  Federal, 
State,  or  local  agencies  may  assist  the 
Coast  Guard,  including  the  Coast  Guard 
Auxiliary.  Vessels  or  persons  violating 


this  rule  would  be  subject  to  both 
criminal  and  civil  penalties. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
“significant  regulatory  action”  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
“significant”  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  Although  the  safety 
zone  will  restrict  boating  traffic  within 
the  navigable  waters  of  the  Lower 
Colorado  River,  Laughlin,  NV,  the  effect 
of  this  regulation  will  not  be  significant 
as  the  safety  zone  will  encompass  only 
a  small  portion  of  the  waterway  and  will 
be  very  short  in  duration.  The  entities 
most  likely  to  be  affected  are  pleasure 
craft  engaged  in  recreational  activities  • 
and  sightseeing.  As  such,  the  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Lower 
Colorado  River,  Laughlin,  NV,  from  8 
p.m.  to  9:30  p.m.  on  September  2,  2007. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  The  safety  zone 
only  encompasses  a  small  portion  of  the 
waterway,  it  is  short  in  duration  at  a  late 
hour  when  commercial  traffic  is  low, 
and  the  Captain  of  the  Port  may 
authorize  entry  into  the  zone,  if 
necessary. 
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If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  {see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  ruleihaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Chief  Petty 
Officer  Eric  Carroll,  Waterways 
Management,  U.S.  Coast  Guard  Sector 
San  Diego  at  telephone  (619)  278-7277. 
The  Coast  Guard  will  not  retaliate 
against  small  entities  that  question  or 
complain  about  this  rule  or  any  policy 
or  action  of  the  Coast  Guard. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determhied  that  it  does  not  have 
implications  for  federalism. 

Unftmded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 


Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 

Protection  of  Children  firom 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
volimtary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 


operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standard& 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D  and  Department  of 
Homeland  Security  Management 
Directive  5100.1,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  made  a  preliminary  determination 
that  there  are  no  factors  in  this  case  that 
would  limit  the  use  of  a  categorical 
exclusion  under  section  2.B.2  of  the 
Instruction.  Therefore,  we  believe  that 
this  rule  should  be  categorically 
excluded,  under  figme  2-1,  paragraph  • 
(34){g),  of  the  Instruction,  ft-om  further 
environmental  documentation  because 
we  would  be  establishing  a  safety  zone. 
A  preliminary  “Environmental  Analysis 
Check  List”  and  “Categorical  Exclusion 
Determination”  are  available  in  the 
docket  where  indicated  under 
ADDRESSES.  Comments  on  this  section 
will  be  considered  before  we  make  the 
final  decision  on  whether  the  rule 
should  be  categorically  excluded  from 
further  environmental  review. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes'  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  §  165.T11-179  to  read  as 
follows: 

§  165.T1 1-179  Safety  Zone;  Labor  Day 
Fireworks,  Lower  Colorado  River,  Laughlin, 
NV. 

(a)  Location.  The  limits  of  this 
temporary  safety  zone  include  all  areas 
within  980  feet  of  the  anchored  firing 
barge.  The  firing  barge  will  be  anchored 
adjacent  to  the  AVI  Resort  and  Casino, 
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centered  in  the  navigational  channel 
between  Laughlin  Bridge  and  the 
northwest  point  of  the  AVI  Resort  and 
Casino  Cove,  Lower  Colorado  River, 
Laughlin,  NV  in  position  35°00'45"'  N, 
114°38'16''  W. 

(b)  Effective  Period.  This  safety  zone 
will  be  in  effect  from  8  p.m.  until  the 
end  of  the  fireworks  show  on  September 
02,  2007.  The  event  is  scheduled  to 
conclude  no  later  than  9:30  p.m. 
However,  if  the  display  concludes  prior 
to  the  scheduled  termination  time,  the 
Captain  of  the  Port  will  cease 
enforcement  of  this  safety  zone  and  will 
announce  that  fact  via  Broadcast  Notice 
to  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  wiffiin  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  his 
designated  representative.  Mariners 
requesting  permission  to  transit  through 
the  safety  zone  may  request 
authorization  to  do  so  from  the  U.S. 
Coast  Guard  Patrol  Commander.  The 
U.S.  Coast  Guard  Patrol  Commander 
may  be  contacted  via  VHF-FM  Channel 
16. 

(d)  Enforcement.  All  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on-scene 
patrol  personnel.  Patrol  personnel  can 
be  comprised  of  commissioned,  warrant, 
and  petty  officers  of  the  Coast  Guard 
onboard  Coast  Guard,  Coast  Guard 
Auxiliary,  local.  State,  and  Federal  law 
enforcement  vessels.  Upon  being  hailed 
by  U.S.  Coast  Guard  patrol  personnel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed.  The  Coast  Guard 
may  be  assisted  by  other  Federal,  State, 
or  local  agencies. 

Dated:  April  5,  2007. 

C.V.  Strangfeld. 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  San  Diego. 

[FR  Doc.  E7-8307  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  491&-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  07-125] 

RIN  1625-AAOO 

Safety  Zone;  Independence  Day 
Fireworks,  Lower  Colorado  River, 
Laughlin,  NV 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
establishing  a  temporary  safety  zone  on 
the  navigable  waters  of  the  Lower  ’ 
Colorado  River,  Laughlin,  NV,  in 
support  of  a  Independence  Day 
fireworks  display  near  the  AVI  Resort 
and  Casino.  The  safety  zone  is  necessary 
to  provide  for  the  safety  of  the  crew, 
spectators,  participants  of  the  event, 
participating  vessels  and  other  vessels 
and  users  of  the  waterway.  Persons  and 
vessels  will  be  prohibited  from  entering 
into,  transiting  through,  or  anchoring 
within  this  safety  zone  unless 
authorized  by  the  Captain  of  the  Port,  or 
his  designated  representative. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  31,  2007. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Gommander 
(SPW),  Attn:  Waterways  Management 
Division,  Coast  Guard  Sector  San  Diego, 
2710  N.  Harbor  Drive,  San  Diego,  CA 
92101-1028.  Marine  Events,  Prevention 
Department,  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  vyell  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Coast  Guard  Sector  San 
Diego  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Oflicer  Eric  Carroll, 
Waterways  Management,  U.S.  Coast 
Guard  Sector  San  Diego,  CA,  at 
telephone  (619)  278-7277. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 
We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiu  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [COTP  San  Diego  07- 
125],  indicate  the  specific  section  of  this 
document  to  which  each  comment 


applies,  and  give  the  reason  for  each  i 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Sector  San  Diego  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes 
establishing  a  temporary  safety  zone  on 
the  navigable  waters  of  the  Lower 
Colorado  River,  Laughlin,  NV,  in 
support  of  an  Independence  Day 
fireworks  show  in  the  navigation 
channel  of  the  Lower  Colorado  River, 
Laughlin,  NV.  The  fireworks  show  is 
being  sponsored  by  AVI  Resort  and 
Casino.  The  safety  zone  will  be  set  at  a 
980-foot  radius  around  the  anchored 
firing  barge.  This  temporary  safety  zone 
is  necessary  to  provide  for  the  safety  of 
the  show’s  crew,  spectators,  participants 
of  the  event,  participating  vessels,  and 
other  vessels  and  users  of  the  waterway. 

Discussion  of  Proposed  Rule 

The  event  involves  one  anchored 
barge,  which  will  be  used  as  a  platform 
for  laimching  of  fireworks.  The  safety 
zone  is  required  because  the  barge’s 
planned  firing  location  is  in  the 
navigation  chaimel.  This  safety  zone 
would  be  enforced  from  8  p.m.  through 
9:45  p.m.  on  July  7,  2007. 

The  limits  of  this  temporary  safety 
zone  include  all  areas  within  980  feet  of 
the  firing  location  adjacent  to  the  AVI 
Resort  and  Casino  centered  in  the 
navigational  channel  between  Laughlin 
Bridge  and  the  northwest  point  of  the 
AVI  Resort  and  Casino  Cove  in  position: 
35°00'45''  N,  114“38'16''  W. 

U.S.  Coast  Guard  personnel  would 
enforce  this  safety  zone.  Other  Federal, 
State,  or  local  agencies  may  assist  the 
Coast  Guard,  including  the  Coast  Guard 
Auxiliary.  Vessels  or  persons  violating 
this  rule  would  be  subject  to  both 
criminal  and  civil  penalties. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
“significant  regulatory  action”  under 
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section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
“significant”  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  Although  the  safety 
zone  will  restrict  boating  traffic  within 
the  navigable  waters  of  the  Lower 
Colorado  River,  Laughlin,  NV,  the  effect 
of  this  regulation  will  not  be  significant 
as  the  safety  zone  will  encompass  only 
a  small  portion  of  the  waterway  and  will 
be  very  short  in  duration.  The  entities 
most  likely  to  be  affected  are  pleasure 
craft  engaged  in  recreational  activities 
and  sightseeing.  As  such,  the  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  munber  of  sm^l  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Lower 
Colorado  River,  Laughlin,  NV,  from  8 
p.m.  to  9:45  p.m.  on  July  7,  2007. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  The  safety  zone 
only  encompasses  a  small  portion  of  the 
waterway,  it  is  short  in  duration  at  a  late 
hour  when  commercial  traffic  is  low, 
and  the  Captain  of  the  Port  may 
authorize  entry  into  the  zone,  if 
necessary. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 


ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Chief  Petty 
Officer  Eric  Carroll,  Waterways 
Memagement,  U.S.  Coast  Guard  Sector 
San  Diego  at  telephone  (619)  278-7277. 
The  Coast  Guard  will  not  retaliate' 
against  small  entities  that  question  or 
complain  about  this  rule  or  any  policy 
or  action  of  the  Coast  Guard. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,006,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 


.  Civil  Justice  Reform  .  m  . 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  tule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
,  tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
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adopted  by  voluntary  consensus 
standcirds  bodies. 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D  and  Department  of 
Homeland  Security  Management 
Directive  5100.1,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C  4321^370f),  and 
have  made  a  prelimineuy  determination 
that  there  are  no  factors  in  this  case  that 
would  limit  the  use  of  a  categorical 
exclusion  under  section  2.B.2  of  the 
Instiuction.  Therefore,  we  believe  that 
this  rule  should  be  categorically 
excluded,  under  figure  2-1,  paragraph 
(34){g),  of  the  Instruction,  from  further 
environmental  documentation  because 
we  would  be  establishing  a  safety  zone. 
A  preliminary'“Environmental  Analysis 
Check  List”  and  a  draft  “Categorical 
Exclusion  Determination”  are  available 
in  the  docket  where  indicated  under 
ADDRESSES.  Comments  on  this  section 
will  be  considered  before  we  make  the 
final  decision  on  whether  the  rule 
should  be  categorically  excluded  from 
further  environmental  review. 

List  of  Subiects  in  33  CFR  Part  165 

.Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191, 195;  33  CFR 
1.05-l{g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  §  165.T11-178  to  read  as 
follows: 

§  165.T11-178  Safety  Zone;  Independence 
Day  Fireworks,  Lower  Colorado  River, 
Laughlin,  NV. 

(a)  Location.  The  limits  of  this 
temporary  safety  zone  include  all  areas 
within  980  feet  of  the  anchored  firing 
barge.  The  firing  barge  will  be  anchored 
adjacent  to  the  AVI  Resort  and  Casino, 
centered  in  the  navigational  channel 
between  Laughlin  Bridge  and  the 
northwest  point  of  the  AVI  Resort  and 


Casino  Cove,  Lower  Colorado  River, 
Laughlin,  NV  in  position  35°00'45''  N, 
114‘>38'16''  W. 

(b)  Effective  Period.  This  safety  zone 
will  be  in  effect  from  8  p.m.  imtil  the 
end  of  the  fireworks  show  on  July  7, 
2007.  The  event  is  scheduled  to 
conclude  no  later  than  9:45  p.ra. 
However,  if  the  display  concludes  prior 
to  the  scheduled  termination  time,  the 
Captain  of  the  Port  will  cease 
enforcement  of  this  safety  zone  and  will 
announce  that  fact  via  Broadcast  Notice 
to  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  wi^in  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  his 
designated  representative.  Mariners 
requesting  permission  to  transit  through 
the  safety  zone  may  request 
authorization  to  do  so  from  the  U.S. 
Coast  Guard  Patrol  Commander.  The 
U.S.  Coast  Guard  Patrol  Commander 
may  be  contacted  via  VHF-FM  Channel 
16. 

(d)  Enforcement.  All  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on-scene 
patrol  personnel.  Patrol  persoimel  can 
be  comprised  of  commissioned,  warrant, 
and  petty  officers  of  the  Coast  Guard 
onboard  Coast  Guard,  Coast  Guard 
Auxiliary,  local.  State,  and  Federal  law 
enforcement  vessels.  Upon  being  hailed 
by  U.S.  Coast  Guard  patrol  personnel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed.  The  Coast  Guard 
may  be  assisted  by  other  Federal,  State, 
or  local  agencies. 

Daled:  April  5,  2007. 

C.V.  Strangfeld, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  San  Diego. 

(FR  Doc.  E7-8317  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[EPA-R05-OAR-2006-0546;  FRL-8308-1] 

Approval  and  Promulgation  of  Ohio 
SO2  Air  Quality  Implementation  Plans 
and  Designation  of  Areas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
an  assortment  of  rules,  submitted  by 


Ohio  on  May  16,  2006.  setting  limits  on 
sulfur  dioxide  (SO2)  emissions.  Most 
significantly,  EPA  is  proposing  to 
approve  rules  for  Franklin,  Stark  and 
Summit  Counties  and  for  one  source  in 
Sandusky  County  that  are  currently 
regulated  under  limits  that  EPA 
promulgated  in  1976  as  a  Federal 
Implementation  Plan  (FIP).  If  finalized, 
this  action  would  provide  that  the  entire 
FIP  for  SO2  in  Ohio  would  be 
superseded  by  approved  State  limits. 
Consequently,  EPA  is  proposing  to 
rescind  the  entire  FIP.  EPA  is  also 
proposing  to  approve  several 
substantive  rule  revisions  and  to 
approve  numerous  Ohio  rules  that 
update  various  company  names  and 
unit  identifications.  Finally,  since  this 
rulemaking  resolves  the  issues  which 
led  a  court  to  remand  the  designation 
for  a  portion  of  Summit  County  to  EPA 
for  reconsideration,  EPA  is  proposing  to 
promulgate  a  designation  of  attainment 
for  the  presently  undesignated  portion 
of  this  county. 

DATES:  Comments  must  be  received  on 
or  before  May  31,  2007. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R05- 
OAR-2007-0546,  by  one  of  the 
following  methods: 

1.  http://www.regulations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

2.  E-mail:  mooney.john@epa.gov. 

3.  Fax:  (312)  886-5824. 

4.  Mail:  John  M.  Mooney,  Chief, 
Criteria  Pollutant  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

5.  Hand  Delivery:  John  M.  Mooney, 
Chief,  Criteria  Pollutant  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  Such  deliveries  are  only 
accepted  during  the  Regional  Office 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  Tbe 
Regional  Office  official  hours  of 
business  are  Monday  through  Friday, 
8:30  a.m.  to  4:30  p.m.  excluding  Federal 
holidays. 

Instructions:  Direct  your  comments  to 
Docket  JD  No.  EPA-R05-OAR-2006- 
0546.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  ttie  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
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Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.reguIations.gov 
or  e-mail.  The  wwv^'.regulations.gov  Web 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  imless 
you  provide  it  in  the  body  of  yovu 
comment.  If  you  send  an  e-mail 
comment  directly  to  EPA  without  going 
through  www.regulations.gov  your  e- 
mail  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  emy  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses.  For  additional  instructions 
on  submitting  comments,  go  to  Section 
I  of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.regulations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.reguIations.gov  or  in  hard  copy  at 
the  Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  This  Facility  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  We  recommend  that  you 
telephone  John  Summerhays  at  (312) 
886-6067  before  visiting  the  Region  5 
office. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Criteria  Pollutant  Section, 
Air  Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6067, 
summerhays.john@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
arranged  as  follows: 

I.  Background 

n.  Review  of  Ohio’s  Submittal 

A.  General  Rules 

B.  Rules  To  Replace  FIP  Rules 

C.  Additional  Substantive  Rule  Revisions 


D.  Rules  With  Only  Name  Changes  or 
Other  Administrative  Changes 

E.  Designation  of  Summit  County 
ni.  What  Action  Is  EPA  Taking? 

rv.  What  Should  I  Consider  as  I  Prepare  My 
Comments  for  EPA? 

V.  Statutory  and  Executive  Order  Reviews 

I.  Background 

Ohio  submitted  its  original  State 
Implementation  Plan  on  January  30, 
1972,  which  EPA  partially  approved  on 
May  31, 1972,  and  fully  approved  on 
September  22, 1972.  After  a  court 
remanded  this  approval  for  EPA  to 
solicit  public  comments  on  the 
rulemaking,  Ohio  withdrew  its 
submittal  of  rules  for  SO2.  In  the 
absence  of  State  rules  for  SO2,  EPA 
promulgated  a  Federal  Implementation 
Plan  (FIP)  for  SO2  on  August  27, 1976, 
with  numerous  subsequent 
amendments.  The  FIP  provided  limits 
for  55  Ohio  counties. 

On  September  12, 1979,  Ohio 
submitted  a  plan  with  limits  for  SO2  in 
all  88  Ohio  counties.  This  plan  relied  on 
a  set  of  rules  that  included  6  rules 
governing  general  provisions  such  as 
test  methods  and  compliance  schedules, 
plus  one  rule  for  each  of  the  88  counties 
setting  emission  limits  for  sources  in  the 
county.  On  January  27, 1981,  at  46  FR 
8481,  EPA  approved  most  of  the  6 
general  rules  and  approved  rules  for 
parts  of  13  counties  and  all  of  61 
counties.  That  rulemaking  action  also 
disapproved  rules  for  Summit  County 
because  EPA  concluded  that  the  limits 
did  not  provide  for  attainment.  That 
rulemaking  notice  provided  further 
history  of  regulation  of  SO2  emissions  in 
Ohio  as  of  that  date. 

On  April  20, 1982,  at  47  FR  16784, 
EPA  approved  rules  for  parts  of  3 
additional  counties  and  all  of  another 
three  additional  counties.  EPA  approved 
rules  for  an  additional  county  on  June 
30, 1982,  at  47  FR  28377.  EPA  approved 
subsequently  submitted  Ohio  SO2  rules 
on  May  20, 1988  (at  53  FR  18087), 
August  23,  1994  (at  59  FR  43290), 
October  9,  1996  (at  61  FR  52882),  March 
30, 1998  (at  63  FR  15091),  June  5,  2000 
(at  65  FR  35577),  January  3i;2002  (at 
67  FR  4669),  February  2,  2004  (at  69  FR 
4856),  and  January  28,  2005  (at  70  FR 
4023). 

As  a  result  of  these  prior  rulemakings, 
EPA  has  approved  State  rules  for  all 
sources  in  84  of  Ohio’s  88  counties  and 
for  all  but  one  source  in  an  85th  county. 
Counties  for  which  sources  remain 
subject  to  the  FIP  include  Franklin 
County  (full  coimty).  Stark  County  (full 
county).  Summit  Coimty  (full  county), 
and  Sandusky  County  (only  for  Martin 
Marietta).  Ohio  submitted  further  rules 
on  May  16,  2006,  most  significantly 


including  State  rules  to  replace  these 
Federal  rules. 

In  1978,  EPA  designated  numerous 
areas  in  Ohio  as  nonattainment  for  the 
SO2  air  quality  standard.  EPA  interprets 
section  107(d)(3)(E)(ii)  of  the  Clean  Air 
Act,  as  amended  in  1990,  to  require 
approval  of  state  regulations  rather  than 
promulgation  of  a  FIP  as  a  prerequisite 
for  redesignation  of  areas  from 
nonattainment  to  attainment.  Thus, 
some  of  Ohio’s  prior  submittals  of  state 
rules  to  replace  federal  rules  served  in 
part  to  satisfy  this  prerequisite  for 
redesignation  from  nonattainment  to 
attainment. 

As  stated  in  40  CFR  52.1881(a), 
“[w]here  USEPA  has  approved  the 
State’s  sulfur  dioxide  plan,  those 
regulations  supersede  the  federal  sulfur 
dioxide  plan  contained  in  [40  CFR 
52.1881(b)]  and  40  CFR  52.1882.”  On 
June  29, 1995,  at  60  FR  33915,  EPA 
rescinded  numerous  federally 
promulgated  Ohio  SO2  rules,  observing 
that  the  “superseded  rules  have  no 
effect  and  are  unenforceable,  and  thus 
no  longer  need  be  retained  in  the  CFR.” 
On  January  28,  2005,  at  70  FR  4023,  in 
conjunction  with  approving  State  rules 
for  several  counties,  EPA  rescinded  the 
corresponding  federally  promulgated 
rules  (where  applicable)  that  were 
superseded  by  diese  State  rules.  As  a 
result,  what  remains  of  the  federally 
promulgated  rules  are  the  following: 

— 40  CFR  52.1881  paragraphs  (b)(1) 
through  (b)(6),  providing  definitions 
and  other  general  provisions, 

— 40  CFR  52.1881  paragraphs  (b)(7) 
through  (b)(10),  providing  limits  for 
sources  in  Franklin,  Sandusky 
(Martin-Marietta  only).  Stark,  and 
Summit  Counties,  respectively,  and 
— 40  CFR  52.1882,  providing  schedules 
for  compliance  with  the  federally 
promulgated  limits. 

Ohio  law  requires  that  the  State 
review  its  regulations  every  five  years. 
Ohio  conducted  this  review  and 
concluded  that  amendments  were 
warranted  for  4  of  its  6  general  rules  and 
40  of  its  county-specific  rules.  Since  the 
regulations  remain  necessary  for  the 
State  to  continue  to  attain  the  SO2  air 
q  lality  standards,  and  since  only  in  a 
few  cases  did  information  become 
available  warranting  a  revision  to 
emission  limits,  most  of  the  revisions 
reflect  administrative  changes  such  as 
updating  company  names  and 
correcting  unit  identifications.  Ohio 
adopted  these  rules  effective  January  13, 
2006,  and  submitted  them  to  USEPA  on 
May  16,  2006. 

Ohio  currently  has  no  areas 
designated  nonattainment  for  SO2.  The 
final  area  redesignated  from 
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nonattainment  to  attainment  was  in 
Cuyahoga  County,  which  was 
redesignated  on  January  28,  2005,  at  70 
FR  4023. 

However,  a  portion  of  one  county, 
Summit  County,  has  no  designation.  As 
the  result  of  a  1980  remand  by  the  Court 
of  Appeals  for  the  6th  Circuit,  in  PPG 
Industries,  Inc.  v.  Costle  (630  F.2d  462), 
this  area  has  been  undesignated  pending 
EPA’s  review  of  modeling  analyses  for 
the  area.  Such  a  review  is  an  inherent 
part  of  EPA’s  review  of  the  adequacy  of 
the  rules  Ohio  submitted  regulating  SO2 
emissions  in  Summit  County. 
Consequently,  in  conjunction  with 
submitting  a  rule  for  SO2  emissions  in 
Summit  County,  Ohio  also  requested 
that  EPA  reestablish  a  designation  for 
this  area,  requesting  that  EPA  designate 
this  area  as  attaining  the  SO2  standard. 

In  1981,  EPA  published  multiple 
rulemaking  notices  that  led  to  EPA 
taking  no  action  on  provisions  of  Ohio 
SO2  regulations  that  provided  for 
compliance  on  a  30-day  average  basis. 
EPA  has  approved  only  a  stack  test  . 
method  (reflecting  a  3-hour  average)  and 
other  tests  reflecting  averaging  times  of 
generally  24  hours  or  less.  On  February 
11,  1980,  at  45  FR  9101,  EPA  published 
notice  that  EPA  would  nevertheless  give 
priority  to  cases  in  which  companies 
were  violating  SO2  limits  on  a  30-day 
average  basis  or  exceeding  the  limit  on 
any  day  by  more  than  50  percent.  This 
policy  remains  in  effect,  and  today’s 
rulemaking  makes  no  change  with 
respect  to  this  issue. 

II.  Review  of  Ohio’s  Submittal 

On  May  16,  2006,  Ohio  EPA 
submitted  4  amended  general  SO2  rules 
and  40  county-specific  SO2  rules.  The 
county-specific  rules  include  4  rules 
that  were  submitted  to  supersede 
remaining  FIP  rules,  4  rules  that  include 
substantive  revisions  to  the  limits,  and 
32  rules  which  only  change  company 
names  or  unit  identifications  or  make 
other  such  administrative  changes.  Ohio 
supplemented  this  submittal  with  an 
email  from  William  Spires  to  John 
Summerhays  dated  February  22,  2007, 
providing  supplemental  information 
regarding  a  source  in  Sandusky  County 
and  requesting  that  EPA  establish  a 
designation  of  attainment  for  Summit 
County. 

A.  General  Rules 

Ohio  submitted  revisions  to  four  of  its 
six  general  SO2  rules:  Ohio 
Administrative  Code  (OAC)  3745-18- 
01,  3745-18-02,  3745-18-03,  and  3745- 
18-06.  Rule  3745-18-01,  entitled 
“Definitions,”  was  modified  to  update 
the  referencing  of  test  methods  in  the 
Code  of  Federal  Regulations,  to  retain 


only  a  general  referencing  of  methods 
adopted  by  the  American  Society  for 
Testing  and  Materials,  to  update  the 
Web  site  from  which  the  Code  of 
Federal  Regulations  may  be  obtained, 
and  to  make  editorial  changes  in  the 
referencing  of  relevant  material.  Rule 
3745-18-02,  entitled  “Ambient  air 
quality  standards-^sulfur  dioxide,”  was 
modified  only  to  add  a  preliminary  note 
referring  readers  to  Rule  3745-18-01  to 
find  dates  for  applicable  reference 
material  and  to  specify  which  location 
of  40  CFR  part  50  (namely.  Appendix  A) 
contains  the  test  method  to  be  used  in 
assessing  ambient  air  quality.  Rule 
3745-18-03,  entitled  “Attainment  dates 
and  compliance  time  schedules,”  was 
revised  to  correct  several  facility 
identification  numbers  and  to  correct 
other  referencing  errors.  The  updated 
Web  site  in  Rule  3745-18-01  is 
incorrect:  Instead  of  ending  “ecfr”,  the 
Web  site  ends  in  “cfr,”  to  read  http:// 
www.access.gpo.gov/cfr  (or  http:// 
www.access.gpo.gov/cfr).  However,  this 
error  does  not  change  the  stringency  of 
any  limits.  Indeed,  all  of  the  changes  to 
Rules  3745-18-01,  3745-18-02,  and 
3745-18-03  may  be  considered 
administrative  changes  that  do  not 
change  the  substance  of  the  SIP.  EPA 
believes  that  all  of  these  revisions  are 
rovable. 

ule  3745-18-06  was  revised  to  add 
jet  engine  test  stands  to  a  list  of  source 
types  that  are  eicempt  from  the  emission 
limits  given  in  Ohio’s  rules  for  any  day 
that  the  equipment  burns  only  natural 
gas.  EPA  has  approved  this  exemption 
as  previously  worded,  on  January  28, 
2005,  at  70  FR  4023  (see  also  69  FR 
41336,  dated  July  8,  2004).  The  first 
listed  source  type  is  fuel  burning 
equipment.  Thus,  this  rule  revision  may 
be  considered  simply  a  clarification  that 
jet  engine  test  stands  shall  have  the 
exemption  that  fuel  burning  equipment 
has.  In  any  case,  the  SO2  emissions  from 
burning  natural  gas  from  jet  engine  test 
stands  is  sufficiently  low  that  this 
combustion  need  not  be  subject  to  any 
specific  emission  regulation.  The  rule 
was  also  subject  to  a  minor 
rearrangement.  EPA  believes  this  rule  is 
approvable. 

B.  Rules  To  Replace  FIP  Rules 

As  noted  above,  FIP  rules  remain  in 
4  counties:  Franklin,  Sandusky 
(applicable  only  to  Martin  Marietta), 
Stark,  and  Summit  Counties.  Ohio 
submitted  rules  for  each  of  these 
counties  to  replace  the  FIP  rules. 

For  Franklin  and  Summit  Counties, 
Ohio  amended  its  rules  to  assure  that  all 
sources  with  emission  limits  in  the  FIP 
have  the  same  limits  in  the  State  rules. 
Criteria  for  EPA’s  review  of  these  rules 


are  described  in  guidance  issued  from 
the  Director  of  the  Air  Quality 
Management  Division  to  the  Director  of 
Region  5’s  Air  and  Radiation  Division 
on  September  28, 1994.  This 
memorandum  recommended  approving 
State  rules  in  place  of  FIP  rules  if  three 
criteria  are  met: 

1.  That  the  FIP  demonstrated  the 
limits  were  adequately  protective  at  the 
time  of  promulgation. 

2.  There  is  no  evidence  now  that  the 
FIP  and  associated  emission  limits  are 
inadequate  to  protect  the  SO2  national 
ambient  air  quality  standards. 

3.  The  rules  do  not  relax  existing 
emission  limits.  EPA  believes  that  these 
criteria  are  satisfied,  i.e.,  that  limits 
were  appropriately  demonstrated  at  the 
time  of  FIP  promulgation  to  provide  for 
attainment,  that  no  subsequent  evidence 
suggests  otherwise,  and  that  the  State’s 
rules  provide  limits  that  are  fully  as 
stringent  as  the  existing  FIP  limits.  The 
State  rules  also  establish  limits  for 
sources  that  are  not  included  either  in 
the  FIP  rules  or  in  the  modeling  that 
demonstrated  that  the  FIP  limits  provide 
for  attainment.  Therefore,  EPA  believes 
that  the  rules  for  Franklin  and  Summit 
County  may  be  approved  and  may 
supersede  the  existing  FIP  rules. 

As  noted  above,  EPA  disapproved  the 
State’s  rules  for  Summit  County  in  1981, 
stating  that  modeling  evidence 
indicated  that  the  limits  did  not  assure 
attainment.  Those  rules  differed 
substantially  from  the  FIP  limits  emd 
relied  on  a  separate  modeling  analysis. 
The  prior  disapproval  did  not  in  any 
way  indicate  inadequacy  of  the  FIP 
limits  to  assure  dttairunent.  EPA 
continues  to  believe  that  the  FIP  limits 
for  Summit  County  provide  for 
attainment.  Thus,  since  the  State  rules 
have  been  modified  to  reflect  the  FIP 
limits,  EPA  believes  the  rules  now 
provide  for  attainment,  and  the  prior 
disapproval  is  moot. 

For  Stark  County,  as  with  Franklin 
and  Summit  Counties,  the  State 
amended  its  rules  as  necessary  for 
sources  regulated  under  the  FIP  to  have 
limits  that  match  those  of  the  FIP.  The 
Stark  County  rules  also  tighten  the 
limits  for  one  soiuce  not  regulated 
under  the  FIF,  namely  Canton  Drop 
Forge.  Modeling  was  conducted  to 
assess  impacts  of  this  source  and  other 
nearby  sources.  This  modeling  used 
AERMOD,  which  is  EPA’s 
recommended  model  for  this 
application.  The  modeling  included 
emissions  from  all  significant  sources  in 
this  portion  of  Stark  County.  The 
modeling  used  1988  to  1992 
meteorological  data  for  Akron,  and  the 
modeling  considered  the  potential 
downwash  effects  of  the  buildings  of 
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Canton  Drop  Forge  and  reflected  the 
terrain  elevations  of  the  ambient 
receptor  locations  analyzed.  Based  on 
its  review,  EPA  flnds  that  this  modeling 
was  properly  conducted  and  finds  that 
the  modeling  demonstrates  that  the 
State’s  limits  provide  for  attainment  in 
this  part  of  Stark  County,  For  the  rest  of 
the  Coimty,  EPA  believes  that  modeling 
conducted  in  support  of  the  FIP 
continues  to  represent  a  suitable 
demonstration  that  the  remainder  of  the 
County  will  attain  the  standard. 

For  Sandusky  Coimty,  only  one 
source,  Martin  Marietta,  remains  subject 
to  FIP  rules.  The  FIP  imposes  a  limit  of 
15.42  pounds  of  SO2  per  ton  of  material 
input  into  the  lime  kiln.  Ohio’s  Rule 
3745-18-78  (E)  imposes  a  limit  of  25 
pounds  per  ton  of  product.  A 
comparison  of  these  limits  requires  a 
comparison  of  the  quantity  of  material 
input  to  the  quantity  of  lime  produced. 
Ohio  notes  in  its  supplemental 
submittal  that  the  weight  ratio  of 
limestone  input  to  lime  produced  is 
commonly  about  two  to  one,  and  the 
ratio  of  total  material  input  including 
fuel  (coke  and/or  coal)  is  significantly 
higher  than  that.  Since  the  FIP  limit 
involves  dividing  emissions  fiom  each 
kiln  by  the  larger  quantity  of  input 
material,  the  corresponding  limit  on  a 
per  ton  of  product  basis  (i.e.  the  limit 
that  would  allow  the  same  total 
emissions  from  the  plant)  would  be  a 
substantially  higher  number.  In 
particular,  the  FIP  limit  corresponds  to 
a  limit  on  a  per  ton  of  product  basis  that 
is  well  over  two  times  the  number  of 
pounds  allowed  on  a,  pej  ton  of  input 
material  basis,  i.e.  well  over  30  pounds 
per  ton  of  product.  Thus,  EPA  believes 
that  Ohio’s  limit  is  significantly  more 
stringent.  Furthermore,  the  Federal  limit 
sets  a  limit  on  the  emissions  “from  any 
stack.”  The  facility  has  multiple  stacks, 
and  the  federal  limit  arguably  allows 
15.42  pounds  per  ton  of  material  input 
ft’om  each  stack,  which  would  allow 
several  times  that  much  emissions  in 
total.  The  state  rule  avoids  this  potential 
confusion  by  clearly  imposing  a  limit  on 
total  emissions  per  ton  of  product.  For 
these  reasons,  EPA  believes  that  Ohio’s 
limit  may  be  approved  as  a  replacement 
for  the  FIP  limit. 

EPA  has  previously  approved  Ohio’s 
rule  for  other  sources  in  Sandusky 
County.  The  amended  rule  updates  the 
names  of  three  companies  and  deletes 
one  source  from  the  rule  but  makes  no 
substantive  changes  in  the  limits.  EPA 
believes  that  the  full  rule  is  approvable. 

C.  Additional  Substantive  Rule 
Revisions 

Two  additional  rules  include 
substantive  revisions  to  applicable 


limits.  The  first  is  for  Auglaize  County. 
The  applicable  attainment 
demonstration,  approved  on  January  27, 
1981  at  46  FR  8481,  provides  for 
emissions  above  the  county’s  generic 
limit  of  2.6  pounds  per  million  BTU  for 
several  emission  points  at  the  Saint 
Mary’s  municipal  power  plant,  but  the 
previously  approved  rules  only 
authorize  emissions  above  that  generic 
limit  for  one  unit.  Ohio  amended  its 
rules  to  replace  a  limit  of  6.5  #/MM  Btu 
just  for  boiler  number  6  with  a  limit  of 
5.9  #/MM  Btu  applicable  to  both  the 
number  6  and  the  number  5  boilers.  The 
previously  approved  attainment 
demonstration  demonstrates  that  these 
limits  will  provide  for  attainment,  so 
these  amendments  EU'e  approvable. 

For  Cuyahoga  County,  Ohio  amended 
its  rules  to  incorporate  an  additional 
general  emission  limit.  In  the  Cuyahoga 
County  rules  that  EPA  approved  in 
January  2005,  Ohio  had  generally 
amended  the  rules  to  match  the 
federally  promulgated  rules  for  this 
county.  In  particular,  Ohio  adopted  the 
federjdly  promulgated  generic  limit  for 
coal-fired  boilers  with  greater  than  350 
MM  Btu  per  hour  heat  input.  However, 
the  State  had  failed  to  adopt  the 
federally  promulgated  generic  limit  for 
coal-fired  boilers  with  heat  input 
between  10  MM  Btu  and  350  MM  Btu 
per  hour.  The  rule  submitted  on  May  16, 
2006  adds  this  second  generic  limit  that 
applies  to  smaller  boilers.  This  limit  is 
part  of  the  plan  that  has  been 
demonstrated  to  provide  for  attainment, 
and  so  the  addition  of  this  limit  is 
approvable. 

D.  Rules  With  Only  Name  Changes  or 
Other  Administrative  Changes 

As  a  result  of  its  periodic  rule  review, 
Ohio  amended  numerous  rules  to 
update  company  names,  to  correct 
various  unit  identifications,  and  to 
correct  typographical  errors.  In  addition 
to  making  these  types  of  amendments  in 
the  rules  discussed  above,  Ohio  made  • 
these  types  of  revisions  to  the  rules  for 
34  additional  counties.  The  counties  for 
which  Ohio  submitted  such  rules  are 
Allen,  Ashtabula,  Athens,  Butler, 
Champaign,  Clark,  Erie,  Fairfield, 
Geauga,  Greene,  Hamilton,  Hancock, 
Lake  Lawrence,  Lorain,  Lucas,  Marion, 
Miami,  Montgomery,  Muskingum, 
Ottawa,  Paulding,  Pike,  Richland,  Ross, 
Scioto,  Seneca,  Shelhy,  Trumbull, 
Tuscarawas,  Van  Wert,  Washington, 
Wayne,  and  Wood  Counties. 

Ohio  amended  two  rules  because  a 
source  had  been  addressed  in  an 
incorrect  county’s  rules.  Specifically,  a 
facility  owned  by  Archer  Daniels 
Midland  (formerly  A.E.  Staley)  is 
located  in  Hancock  County,  not  Seneca 


County,  and  so  Ohio  removed  this 
facility’s  limits  from  the  Seneca  County 
rule  (Rule  3745-18-80)  and  inserted  the 
identical  limits  in  the  Hancock  County 
rule  (Rule  3745-18-38). 

These  various  revisions  do  not  affect 
the  stringency  of  the  SEP  but  do  enhance 
the  clarity  of  the  applicability  of  these 
limits.  Therefore,  ffiese  revised  rules  are 
approvable. 

E.  Designation  of  Summit  County 

EPA  published  its  initial  designations 
on  October  5,  1978,  at  43  FR  46011.  The 
designation  for  SO2  for  a  portion  of 
Summit  County,  Ohio,  was  litigated, 
with  the  result  that  the  Court  of  Appeals 
for  the  Sixth  Circuit  remanded  the 
designation  to  EPA  for  reconsideration. 
See  PPG  Industries,  Inc.  v.  Costle  630 
F2d  462  (6th  Cir.  1980).  EPA’s  original 
nonattainment  designation  was  based  in 
Icuge  part  on  dispersion  modeling 
an^yses  indicating  that  attainment 
could  not  be  assured  without  reductions 
in  allowable  emissions  from  sources  in 
the  county.  Thus,  the  remand  was 
accompanied  by  an  injunction  to 
reassess  the  modeling  analyses  and  the 
adequacy  of  the  emission  limits  to 
assure  attainment.  Although  EPA  has 
subsequently  reestablished  designations 
for  some  portions  of  the  county,  an 
important  part  of  the  county  remains 
undesignated.  Since  this  rulemaking 
addresses  the  court’s  request  for  EPA  to 
reconsider  the  modeling  analysis  of 
limits  necessary  to  assure  attainment, 
Ohio  requested  that  EPA  also  reestablish 
a  designation  for  this  area,  in  particular 
requesting  that  EPA  designate  the  area 
attainment. 

As  discussed  above,' Ohio  has 
requested  approval  of  emission  limits 
that  match  the  limits  of  the  FIP,  Le. 
limits  which  modeling  underlying  the 
FIP  have  demonstrated  to  provide  for 
attainment.  Therefore,  no  further  review 
of  the  modeling  underlying  the  State 
limits  of  1979  is  necessary,  and  EPA 
may  proceed  to  establish  a  designation 
for  the  portion  of  Summit  County  that 
is  presently  undesignated. 

Air  quality  monitoring  data  from  2003 
to  2006  indicate  that  SO2  concentrations 
in  Summit  County  are  well  below  the 
standards,  generally  about  a  third  the 
level  of  the  standards  or  less.  For  the  24- 
hour  standard  of  365  ug/m3  (commonly 
the  controlling  standard),  the  high 
second  high  value  (i.e.,  after  computing 
the  second  high  value  for  each 
monitoring  site  for  each  year,  the 
highest  of  these  second  high  values)  is 
141  ug/m3.  Compared  to  the  annual 
standard  of  80  ug/m3,  the  highest  value 
is  24  ug/m3.  Compared  to  the  3-hour 
standard  of  1300  ug/m3,  the  high 
second  high  value  is  382  ug/m3. 


ModeJing  evidence  also  indipates  that 
the  relevant  portion  of  Sumniit  County 
is  attaining  the  standard.  EPA  behaves 
there  are  no  companies  within  the 
undesignated  area  significantly  violating 
their  SO2  emission  limits.  EPA  has 
identified  one  facility  elsewhere  in 
Summit  County  as  a  high  priority 
violator  with  excess  SO2  emissions. 
However,  this  facility  is  approximately 
5  kilometers  from  the  nearest  edge  of  the 
undesignated  area.  Furthermore, 
whereas  the  attainment  modeling  for  the 
undesignated  part  of  Summit  County 
reflects  emissions  from  several 
significant  sources,  including  Firestone 
Rubber  (a  Barberton  facility  of  a  division 
called  Seiberling  Tire  and  Rubber 
Company),  Midwest  Rubber  Company, 
and  Ohio  Brass,  these  facilities  have 
now  shut  down.  Therefore,  if  the 
modeling  underlying  the  attainment 
demonstration  were  redone  with  current 
actual  emission  rates  replacing 
maximum  allowable  emissions,  the 
results  of  this  modeling  would  show 
that  SO2  concentrations  in  the 
undesignated  area  are  well  below  the 
standard.  Therefore,  EPA  believes  that 
this  area  should  be  designated 
attainment.  While  EPA  has  not  analyzed 
whether  the  excess  emissions  noted 
above  might  be  causing  violations  of  the 
air  quality  standards  elsewhere  in  the 
county,  EPA  believes  that  any  such 
violations  will  be  resolved  by  its  current 
enforcement  action,  so  that  no  change  in 
the  attainment  designation  of  the 
remainder  of  the  county  is  warranted. 
Thus,  in  combination,  EPA  believes  that 
all  of  Summit  County  should  be 
designated  as  attaining  the  SO2 
standards. 

Section  107(d)(3)(E)  of  the  Clean  Air 
Act  describes  several  prerequisites  for 
redesignation  of  areas  from 
nonattainment  to  attainment.  Because 
the  relevant  portion  of  Summit  County 
is  not  designated  nonattainment  and  in 
fact  has  no  designation,  these  provisions 
of  Section  107(d)(3)(E)  are  not  germane 
here. 

III.  What  Action  Is  EPA  Taking? 

EPA  is  proposing  to  approve  44  rules 
for  SO2  in  Ohio,  including  4  general 
rules,  4  county-specific  rules  that 
replace  FIP  rules,  2  county-specific 
rules  that  incorporate  substantive 
changes  in  limits,  and  34  county- 
specific  rules  that  reflect  only 
administrative  changes  such  as  updating 
company  names.  EPA  is  also  proposing 
to  establish  an  attainment  designation 
for  the  portion  of  Summit  County  that 
is  presently  undesignated.  For 
simplicity,  EPA  is  proposing  to  combine 
the  designations  into  a  single 
designation  for  the  entire  county  rather 


than  have  separate  designations  for  four 
subdivisions  of  the  county. 

By  this  action,  EPA  is  proposing  that 
state  rules  would  supersede  the  last 
remaining  portions  of  the  FIP  that  was 
promulgated  in  1976  et  seq.  Therefore, 
the  FIP  may  be  removed  from  the  CFR 
if  and  when  EPA  makes  final  the  action 
proposed  today.  Even  after  the  FIP  Is 
removed,  EPA  may  continue  to  take 
enforcement  action  against  violations  of 
the  FIP  limits  discovered  to  have 
occurred  during  the  time  the  FIP  was  in 
effect. 

Today’s  notice  provides  proposed 
revisions  to  the  CFR  to  implement  the 
actions  proposed  here.  EPA  is  proposing 
to  rescind  the  entirety  of  40  CFTl 
52.1881(b)  (including  general  provisions 
and  county-specific  limits)  and  of  40 
CFR  52.1882  (providing  Fff  compliance 
schedules).  Since  EPA  is  proposing  that 
Ohio  has  approvable  rules  for  the  entire 
State,  EPA  is  proposing  to  rescind  the 
sections  of  40  CFR  52.1881(a)  that 
identify  counties  for  which  EPA  has 
taken  no  action  or  has  disapproved  the 
state’s  plan.  EPA  is  proposing  to  replace 
the  listing  of  counties  having  approved 
rules  with  a  rule-by-rule  listing  of 
approved  rules.  EPA  is  proposing  that 
the  action  concerning  the  designation  of 
Summit  County  would  establish  a 
simplified,  county-wide  designation  of 
attainment.  Since  EPA  is  proposing  to 
address  the  court  remand  that  has 
affected  the  designations  for  Summit 
County,  EPA  is  proposing  to  rescind  the 
footnotes  that  identify  the  effects  of  the 
remand.  (EPA  is  also  proposing  to 
rescind  the  footnote  that  was 
inadvertently  applied  to  the  designation 
of  Trumbull  County.) 

rV.«.What  Should  I  Consider  as  I 
Prepare  My  Comments  for  EPA? 

When  submitting  comments, 
remember  to: 

1.  Identify  the  rulemaking  by  docket 
number  and  other  identifying 
infonnation  (subject  heading.  Federal 
Register  date  and  page  number). 

2.  Follow  directions — The  EPA  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

3.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

4.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

5.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 


6.  Provide  specific  examples  ,to  ^ 
illustrate  yo^  concerns,  and  suggest  , , 
alternatives. 

7.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

8.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

V.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  September  30, 1993),  this  action 
is  not  a  “significant  regulatory  action’’ 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  impose 
an  information  collection  burden  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Flexibility  Act 

This  proposed  action  merely  proposes 
to  approve  state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Unfunded  Mandates  Reform  Act 

Because  this  rule  proposes  to  approve 
pre-existing  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104—4). 

Executive  Order  131 32:  Federalism 

This  action  also  does  not  have 
Federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act. 


_  _ No^ Jl3J/Tues^ir  2]QP7/Bi>pP^lllBii]C0^^^ 


Executive  Order  13175;  Corisultatioji .' 
and  Coordination  With  Indian  Tribal 
Governments 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000). 

Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  proposed  rule  also  is  not  subject 
to  Executive  Order  13045  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Because  it  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866  or  a  “significant  regulatory 
action,”  this  action  is  also  not  subject  to 
Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001). 

National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Actnf  1995  (NTTAA),  15  U.S.C.  272, 
requires  Federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Ill  reviewing  SIP  submissions,  EPA’s 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  Absent  a  prior 
existing  requirement  for  tlie  state  to  use 
volimtary  consensus  standards,  EPA  has 
no  authority  to  disapprove  a  SIP 
submission  for  failure  to  use  such 
standards,  and  it  would  thus  be 
inconsistent  with  applicable  law  for 
EPA  to  use  voluntary  consensus 
standards  in  place  of  a  program 
submission  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act. 
Therefore,  the  requirements  of  section 
12(d)  of  the  NTTAA  do  not  apply. 


List  of  Subjects  '  j,  ^ 
40CFRPart52  >  . 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Sulfur  oxides. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks.  Sulfur 
dioxide.  Wilderness  areas. 

Dated:  April  19,  2007. 

Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  parts  52  and  81,  chapter  I,  of 
title  40  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  KK — Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(136)  to  read  as 
follows: 

§  52.1 870  Identification  of  plan. 
***** 

(c)  *  *  * 

(136)  On  May  16,  2006,  Ohio 
submitted  numerous  regulations  for 
sulfur  dioxide.  These  regulations  were 
submitted  to  replace  the  remaining 
federally  promulgated  regulations,  to 
make  selected  revisions  to  applicable 
limits,  and  to  update  company  names 
and  make  other  similar  administrative 
changes. 

(i)  Incorporation  by  reference.  Ohio 
Administrative  Code  Rules  3745-18-01, 
3745-18-02,  3745-18-03,  3745-18-06, 
3745-18-08, 3745-18-10,  3745-18-11, 
3745-18-12,  3745-18-15,  3745-18-17, 
3745-18-18,  3745-18-24,  3745-18-28, 
3745-18-29,  3745-18-31,  3745-18-34,- 
3745-18-35,  3745-18-37,  3745-18-38, 
3745-18-49,  3745-18-50,  3745-18-53, 
3745-18-54,  3745-18-57,  3745-18-61, 
3745-18-63,  3745-18-66,  3745-18-68, 
3745-18-69,  3745-18-72,  3745-18-76, 
3745-18-77,  3745-18-78,  3745-18-79, 
3745-18-80,  3745-18-81,  3745-18-82, 
3745-18-83,  3745-18-84,  3745-18-85, 

‘3745-18-87,  3745-18-90,  3745-18-91, 
emd  3745-18-93,  adopted  on  January 
13,  2006,  effective  January  23,  2006. 

(ii)  Additional  material.  Letter  from 
Joseph  P.  Koncelik,  Director,  Ohio  EPA, 
to  Bharat  Mathiur,  EPA  Region  5,  dated 
May  16,  2006,  with  attachments 
providing  supporting  material. 

3.  Section  52.1881  is  amended  as 
follows: 


a.  By  revising  paraeraph  (a)(4).  /.  , 

b.  By  removing  and  reserving 
paragraphs  (a)(7),  (a)(8),  and  (b). 

§  52.1 881  Control  strategy:  Sulfur  oxides 
(sulfur  dioxide). 

(a)  *  *  * 

(4)  Notwithstanding  the  portions  of 
Ohio’s  sulfur  dioxide  rules  identified  in 
this  section  that  EPA  has  either 
disapproved  or  taken  no  action  on,  EPA 
has  approved  a  complete  plan 
addressing  all  counties  in  the  State  of 
Ohio.  EPA  has  approved  the  following 
rules,  supplemented  by  any  additional 
approved  rules  specified  in  40  CFR 
52.1870: 

(i)  Rules  as  effective  in  Ohio  on 
December  28, 1979:  OAC  3745-18-04 
(measurement  methods) — except  for  five 
disapproved  paragraphs  ((D)(2),  (D)(3), 
(E)(2),  (E)(3),  and  {E)(4))  and  three 
paragraphs  approved  later  ((D)(8),  (D)(9), 
and  (E)(7)),  OAC  3745-18-05  (ambient 
monitoring),  OAC  3745-18-08  (Allen) — 
except  for  one  paragraph  approved  later 
(Cairo  Chemical),  OAC  3745-18-09 
(Ashland  County),  OAC  3745-18-13 
(Belmont),  OAC  3745-18-14  (Brown), 
OAC  3745-18-16  (Carroll),  OAC  3745- 
18-19  (Clermont) — except  for  one 
paragraph  approved  later  (CG&E 
Beckjord),  OAC  3745-18-20  (Clinton), 
OAC  3745-18-21  (Columbiana),  OAC 
3745-18-23  (Crawford),  OAC  3745-18- 
25  (Darke),  OAC  3745-18-26  (Defiance), 
OAC  3745-18-27  (Delaware),  OAC 
3745-18-30  (Fayette),  OAC  3745-18-32 
(Fulton),  OAC  3745-18-36  (Guernsey), 
OAC  3745-18-39  (Hardin),  OAC  3745- 
18^0  (Harrison),  OAC  3745-18-41 
(Henry),  OAC  3745-18-42  (Highland), 
OAC  3745-18-43  (Hocking),  OAC  3745- 
18^4  (Holmes),  OAC  3745-18-45 
(Hmron),  OAC  3745-18—46  (Jackson), 
OAC  3745-18-48  (Knox),  OAC  3745- 
18-51  (Licking),  OAC  3745-18-52 
(Logan),  OAC  3745-18-55  (Madison), 
OAC  3745-18-58  (Medina),  OAC  3745- 
18-59  (Meigs),  OAC  3745-18-60 
(Mercer),  OAC  3745-18-62  (Monroe), 
OAC  3745-18-64  (Morgan) — except  for 
one  paragraph  approved  later  (OP 
Muskinghum  River),  OAC  3745-18-65 
(Morrow),  OAC  3745-18-67  (Noble), 
OAC  3745-18-70  (Perry),  OAC  3745- 
18-73  (Portage),  OAC  3745-18-74 
(Preble),  OAC  3745-18-75  (Putnam), 
OAC  3745-18-86  (Union),  OAC  3745- 
18-88  (Vinton),  OAC  3745-18-89 
(Warren),  OAC  3745-18-92  (Williams), 
and  OAC  3745-18-94  (Wyandot): 

(ii)  Rules  as  effective  in  Ohio  on 
October  1, 1982:  OAC  3745-18-64  (B) 
(OP  Muskinghum  River  in  Morgan 
County); 

(iii)  Rules  as  effective  in  Ohio  on 
October  31,  1991:  OAC  3745-18-04 
(D)(7),  (D)(8)(a)  to  (D)(8)(e),  (E)(5), 


Federal  Register/ Vol.  72,  No.  83 /Tuesday,  May  1,  2007 / Proposed  Rul^.  23789 


(E)(6)(a),  (E)(6)(b.),  (F),  (G)(1)  to  (G)(4), 
and  (I); 

(iv)  Rules  as  effective  in  Ohio  on  July 
25, 1996:  OAC  3745-18-47  (Jefferson); 

(v)  Rules  as  effective  in  Ohio  on 
March  21,  2006:  OAC  3745-18-22 
(Coshocton),  OAC  3745-18-33  (Gallia), 
and  OAC  3745-18-71  (Pickaway): 

(vi)  Rules  as  effective  in  Ohio  on 
September  1,  2003:  OAC  3745-18-56 
(Mahoning);  and 

(vii)  Rules  as  effective  in  Ohio  on 
January  23,  2006:  OAC  3745-18-01 
(definitions),  OAC  3745-18-02  (air 
quality  standards),  OAC  3745-18-<>3 
(compliance  dates),  OAC  3745-18-06 
(general  provisions),  OAC  3745-18-07 
(Adams),  OAC  3745-18-10  (Ashtabula), 
OAC  3745-18-11  (Athens),  OAC  3745- 
18-12  (Auglaize),  OAC  3745-18-15 
(Butler),  OAC  3745-18-17  (Champaign), 
OAC  3745-18-18  (Clark),  OAC  3745- 
18-24  (Cuyahoga),  OAC  3745-18-28 
(Erie),  OAC  3745-18-29  (Fairfield), 


OAC  3745-18-31  (Franklin),  OAC 
3745-18-34  (Geauga),  OAC  3745-18-35 
(Greene),  OAC  3745-18-37  (Hamilton), 
OAC  3745-18-38  (Hancock),  OAC 
3745-18-49  (Lake),  OAC  3745-18-50 
(Lawrence),  OAC  3745-18-53  (Lorain), 
OAC  374^18^54  (Lucas),  OAC  3745- 
18-57  (Marion),  OAC  3745-18-^1 
(Miami),  OAC  3745-18-63 
(Montgomery),  OAC  3745-18-66  ' 

(Muskingmn),  OAC  3745-18-68 
(Ottawa),  OAC  3745-18-69  (Paulding), 
OAC  3745-18-72  (Pike),  OAC  3745-18- 
76  (Richland).  OAC  3745-18-77  (Ross). 
OAC  3745-18-78  (Sandusky).  OAC 
3745-18-79  (Scioto),  OAC  3745-18-80 
(Seneca),  OAC  3745-18-81  (Shelby), 
OAC  3745-18-82  (Stark).  OAC  3745- 
18-83  (Summit),  OAC  3745-18-84 
(Trumbull),  OAC  3745-18-85 
(Tuscarawas),  OAC  3745-18-87  (Van 
Wert),  OAC  3745-18-90  (Washington), 


OAC  3745-18-91  (Wayne),  and  OAC 
3745-18-93  (Wood). 
***** 

§52.1882  [Removed] 

4.  Section  52.1882  is  removed  and 
reserved. 

PART  81— [AMENDED] 

5.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  C— Section  107  Attainment 
Status  Designations 

6.  The  table  in  §  81.336  entitled 
“Ohio— SO2”  is  amended  by  removing 
the  three  footnotes  and  revising  the 
entries  for  Summit  and  Trumbull 
Coimties  to  read  as  follows: 

§81.336  Ohio. 

*  *  *  A  * 


Ohio— SO2 


Designated  area 

Does  not  meet  primary 
standards 

Does  not  meet  secondary 
standards 

Cannot  be  classified 

Better  than 
national 
standards 

Summit  County  . 

■* 

• 

• 

• 

X 

Trumbull  County  . 

X 

*  * 

• 

• 

* 

* 

[FR  Doc.  E7-8295  Filed  4-30-07;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
puUic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  #AMS-LS-07-0061;  LS-07-09] 

Lamb  Research  and  Promotion 
Program;  Notice  of  Request  for 
Extension  and  Revision  of  a  Currently 
Approved  Information  Collection 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service’s  (AMS)  intention  to  request 
approval  from  the  Office  of  Management 
and  Budget  for  an  extension  of  the 
currently  approved  information  . 
collection  of  the  Lamb  Promotion, 
Research,  and  Information  Program. 
Once  approved,  AMS  will  be  requesting 
that  the  Office  of  Management  and 
Budget  merge  this  information 
collection  with  the  information 
collection  for  National  Research, 
Promotion  and  Consumer  Information 
Programs. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  2,  2007  to  be  assured 
of  consideration. 

Additional  Information  or  Comments: 
Interested  persons  are  invited  to  submit 
written  comments  concerning  this 
notice  of  review.  Comments  must  be 
sent  to  Keimeth  R.  Payne,  Chief, 
Marketing  Programs,  Livestock  and  Seed 
Program,  AMS,  USDA,  Room  2628-S, 
STOP  0251, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0251;  Fax:  (202)  720-1125;  or,  online  at 
www.regulations.gov.  All  comments 
should  reference  the  docket  number,  the 
date,  and  the  page  number  of  this  issue 
of  the  Federal  Register.  Comments  will 
be  available  for  public  inspection  via 


the  Internet  at  www.regulations.gov  or 
during  regular  business  hours. 
SUPPLEMENTARY  INFORMATION: 

Title:  Lamb  Promotion,  Research,  and 
Information  Program. 

OMB  Number:  0581-0198. 

Expiration  Date  of  Approval: 
September  30,  2007. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  current  information 
collection  is  essential  to  carry  out  the 
intent  of  the  Commodity  Promotion, 
Research,  and  Information  Act  ef  1996 
(Act)  (7  U.S.C.  7411  et  seq.)  and  the 
Lamb  Promotion,  Research,  and 
Information  Order  (Order)  (7  CFR  part 
1280).  While  the  Order  imposes  certain 
recordkeeping  requirements  on  persons 
subject  to  the  Order,  some  information 
required  under  the  Order  can  be 
compiled  from  records  currently 
maintained.  The  Order’s  provisions 
have  been  carefully  reviewed,  and  every 
effort  has  been  made  to  minimize  these 
recordkeeping  costs  or  requirements. 
The  requisite  forms  to  be  filled  for 
recordkeeping  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the 
program,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  Act.  Information 
required  for  records  can  be  supplied 
without  data  processing  equipment  or 
outside  technical  expertise.  In  addition, 
there  ene  no  training  requirements  for 
individuals  filling  out  the  forms.  The 
forms  are  simple,  easy  to  understand, 
and  place  as  small  a  burden  as  possible 
on  those  required  to  file  information. 

The  timing  and  frequency  of 
collecting  information  are  intended  to 
meet  the  needs  of  the  industry  while 
minimizing  the  amount  of  work 
necessary  to  fill  out  the  required  reports. 
In  addition,  the  information  included  on 
these  forms  is  not  available  from  other 
industry  sources  because  such 
information  relates  specifically  to 
individuals  or  organizations  subject  to 
the  provisions  of  the  Act. 

We  estimate  the  paperwork  and  time 
burden  of  the  above  referenced 
information  collection  to  be  as  follows: 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.17  hours  per 
response. 

Respondents:  Producers,  seedstock 
producers,  market  agencies,  first 
handlers,  feeders,  and  exporters. 


Estimated  Number  of  Respondents: 
3,929 

Estimated  Number  of  Responses  per 
Respondent:  151.12 

Estimated  Total  Annual  Burden  on 
Respondents:  8,066.48 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
for  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collpction  techniques  or 
other  forms  of  information  technology. 
Comments  must  be  sent  to  Kenneth  R. 
Payne,  Chief,  Marketing  Programs, 
Livestock  and  Seed  Program,  AMS, 
USDA,  Room  2628-S,  STOP  0251,  1400 
Independence  A»venue,  SW., 
Washington,  DC  20250-0251;  Fax:  (202) 
720-1125;  or,  online  at 
www.regulations.gov.  All  comments 
should  reference  the  docket  number,  the 
date,  and  the  page  number  of  this  issue 
of  the  Federal  Register.  Comments  will 
be  available  for  public  inspection  via 
the  Internet  at  www.regulations.gov  or 
during  regular  business  hours.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  April  25,  2007. 

Lloyd  C.  Day, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  E7-8237  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  3410-02-P 


T 


Federal  Register / Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Notices 


23791 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  Number:  AMS-CN-07-0048,  CN- 
07-001] 

Notice  of  Request  for  an  Extension  and 
Revision  to  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. . 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service’s  (AMS)  intention  to  request 
approval  from  the  Office  of  Management 
and  Budget,  for  an  extension  and 
revision  to  the  currently  approved 
information  collection  Cotton  Classing, 
Testing,  and  Standards. 

DATES:  Comments  received  hy  July  2, 
2007  will  be  considered. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Interested  persons  are  invited  to  submit 
written  comments  concerning  this 
proposal  to  Shethir  Riva,  Chief, 

Research  and  Promotion,  Cotton 
Program,  Agricultural  Marketing 
Service,  USDA,  1400  Independence 
Ave.,  SW.,  Washington,  DC  20250-0224. 
Comments  should  be  submitted  in 
triplicate.  Comments  may  also  be 
submitted  electronically  through 
www.regulations.gov.  All  comments 
should  reference  the  docket  number  and 
page  number  of  this  issue  of  the  Federal 
Register.  All  comments  received  will  be 
made  available  for  public  inspection  at 
Cotton  Program,  AMS,  USDA,  1400 
Independence  Ave.,  SW.,  Room  2639-S, 
Washington,  DC  2Q250  during  regular 
business  hours.  A  copy  of  this  notice 
may  also  be  found  at  http:// 
www.ams. usda.gov/cotton/ 
rulemaking.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shethir  Riva,  Chief,  Research  and 
Promotion,  Cotton  Program, 

Agricultural  Marketing  Service,  USDA, 
1400  Independence  Ave.,  SW.,  Room 
2639-S,  Washington,  DC  20250-0224, 
telephone  (202)  720-3193,  facsimile 
(202)  690-1718,  or  e-mail  at 
9hethir.riva@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Cotton  Classing,  Testing,  and 
Standards. 

OMB  Number:  0581-0008. 

Expiration  Date  of  Approval: 
September  30,  2007. 

Type  of  Request:  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection. 


Abstract:  Information  solicited  is  used 
by  the  USDA  to  administer  and 
supervise  activitie’s  associated  with  the 
classification  or  grading  of  cotton, 
cotton  linters,  and  cottonseed  based  on 
official  USDA  Standards.  The 
information  requires  personal  data,  such 
as  name,  type  of  business,  address,  and 
description  of  classification  services 
requested.  These  programs  are 
conducted  under  the  United  States 
Cotton  Standards  Act  (7  U.S.C.  51b),  the 
Cotton  Statistics  and  Estimates  Act  of 
1927  (U.S.C.  473c),  and  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1622h) 
and  regulations  appear  at  7  CFR  part  28. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Acts  and  to  provide  the  cotton  industry 
the  type  of  information  they  need  to 
make  sound  business  decisions.  The 
information  collected  is  the  minimum 
required.  Information  is  requested  firom 
growers,  cooperatives,  merchants, 
manufacturers,  and  other  government 
agencies. 

The  information  collected  is  used 
only  by  authorized  employees  of  the 
USDA,  AMS.  The  Cotton  Industry  is  the 
primary  user  of  the  compiled 
information  and  AMS  and  other 
government  agencies  are  secondary 
users. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.08  hours  per 
response. 

Respondents:  Cotton  merchemts, 
warehouses,  and  gins. 

Estimated  Nurnber  of  Respondents: 
967. 

Estimated  Number  of  Responses  per 
Respondent:  2.56. 

Estimated  Number  of  Responses: 
1,867. 

Estimated  Total  Annual  Burden  on 
Respondents:  140.48. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Shethir  Riva, 
Chief,  Research  and  Promotion,  Cotton 


Program,  Agricultural  Marketing 
Service,  USDA,  1400  Independence 
Ave.,  SW.,  Room  2639-S,  Washington, 
DC  20250-0224.  All  comments  received 
will  be  available  for  public  inspection 
diuing  regular  business  hours  at  the 
same  address. 

All  responses  to  this  notice  will  be 
sununarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  April  25,  2007. 

Lloyd  C.  Day, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  E7-8240  Filed  4-30-07;  8:45  am) 
BU.LING  CODE  341(M>2-P 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Docket  No.  AMS-FV-07-0049;  FV07-996- 
IN] 

Peanut  Standards  Board 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice;  request  for  nominations. 

SUMMARY:  The  Farm  Security  and  Rural 
Investment  Act  of  2002  requires  the 
Secretary  of  Agriculture  to  establish  a 
Peanut  Standards  Board  (Board)  for  the 
purpose  of  advising  the  Secretary  on 
quality  and  handling  standards  for 
domestically  produced  and  imported 
peanuts.  The  initial  Board  was 
appointed  by  the  Secretary  and 
announced  on  December  5,  2002.  USDA 
seeks  nominations  for  individuals  to  be 
considered  for  selection  as  Board 
members  for  terms  of  office  ending  June 
30,  2010.  Selected  nominees  sought  by 
this  action  would  replace  those  six 
producer  and  industry  representatives 
who  are  currently  serving  for  the  term 
of  office  that  ends  June  30,  2007.  The 
Board  consists  of  18  members 
representing  producers  and  industry 
representatives. 

OATES:  Written  nominations  must  be 
received  on  or  before  May  18,  2007. 
ADDRESSES:  Nominations  should  be  sent 
to  Dawana  J.  Clark,  Marketing  Order 
Administration  Branch,  Fniit  and 
Vegetable  Programs,  AMS,  USDA,  Unit 
155,  4700  River  Road,  Riverdale,  MD 
20737:  Telephone:  (301)  734-5243;  Fax: 
(301)  734-5275;  e-mail: 
Dawana.Clark@usda.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
1308  of  the  Farm  Security  and  Rural 
Investment  Act  of  2002  (Farm  Bill) 
requires  the  Secretary  of  Agriculture  to 
establish  a  Peanut  Standards  Board 
(Board)  for  the  purpose  of  advising  the 


23792 


Federal  Register / Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Notices 


Secretary  regarding  the  establishment  of 
quality  and  handling  standards  for  all 
domestic  and  imported  peanuts 
marketed  in  the  United  States.  The  Farm 
Bill  requires  the  Secretary  to  consult 
with  the  Board  before  the  Secretary 
establishes  or  changes  quality  and 
handling  standards  for  peanuts. 

The  Farm  Bill  provides  that  the  Board 
consist  of  18  members,  with  three 
producers  and  three  industry 
representatives  from  the  States  specified 
in  each  of  the  following  producing 
regions:  (a)  Southeast  (Alabama, 

Georgia,  and  Florida):  (b)  Southwest 
(Texas,  Oklahoma,  and  New  Mexico); 
and  (c)  Virginia/Carolina  (Virginia  and 
North  Carolina). 

For  the  initial  appointments,  the  Farm 
Bill  required  the  Secretary  to  stagger  the 
terms  of  the  members  so  that:  (a)  One 
producer  member  and  peanut  industry 
member  fi’om  each  peanut  producing 
region  serves  a  one-year  term;  (b)  one 
producer  member  and  peanut  industry 
member  from  each  peanut  producing 
region  serves  a  two-year  term;  and  (c) 
one  producer  member  and  peanut 
industry  member  from  each  peanut 
producing  region  serves  a  three-year 
term.  The  term  “peanut  industry 
representatives”  includes,  but  is  not 
limited  to,  representatives  of  shellers, 
manufacturers,  buying  points,  marketing 
associations  and  marketing 
cooperatives.  The  Farm  Bill  exempted 
the  appointment  of  the  Board  from  the 
requirements  of  the  Federal  Advisory 
Committee  Act.  The  initial  Board  was 
appointed  by  the  Secretary  and 
announced  on  December  5,  2002. 

USDA  invites  those  individuals, 
organizations,  and  groups  affiliated  with 
the  categories  listed  above  to  nominate 
individuals  for  membership  on  the 
Board.  Nominees  sought  by  this  action 
would  replace  one  producer  and  one 
industry  member  from  each  peanut 
producing  region  who  served  for  the 
term  of  office  that  ends  June  30,  2007. 
New  members  would  serve  for  a  3-year 
term  of  office  ending  June  30,  2010. 

Nominees  should  complete  a  Peanut 
Standards  Board  Background 
Information  form  and  submit  it  to  Mrs. 
Clark.  Copies  of  this  f4rm  may  be 
obtained  at  the  Internet  site:  http:// 
www.ams. usda.gov/fv/peanut- 
farmbill.htm,  or  from  Mrs.  Clark.  USDA 
seeks  a  diverse  group  of  members 
representing  the  peanut  industry. 

Equal  opportimity  practices  will  be 
followed  in  all  appointments  to  the 
Board  in  accordance  with  USDA 
policies.  To  ensure  that  the 
recommendations  of  the  Board  have 
taken  into  accoimt  the  needs  of  the 
diverse  groups  within  the  peanut 
industry,  membership  shall  include,  to 


the  extent  practicable,  individuals  with, 
demonstrated  abilities  to  represent 
minorities,  women,  persons  with 
disabilities,  and  limited  resource 
agriculture  producers. 

Authority:  7  U.S.C.  7958. 

Dated:  April  25,  2007. 

Lloyd  C.  Day, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  E7-8234  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2007-0058] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection; 
Importation  of  Live  Poultry,  Poultry 
Meat,  and  Other  Poultry  Products  From 
Specified  Regions 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Extension  of  approval  of  an 
information  collection:  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service’s  intention  to 
request  an  extension  of  approval  of  an 
information  collection  associated  with 
regulations  for  the  importation  of  live 
poultry,  poultry  meat,  and  other  poultry 
products  fi'om  specified  regions. 

OATES:  We  will  consider  all  conunents 
that  we  receive  on  or  before  July  2, 

2007. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov,  select 
“Animal  and  Plant  Health  Inspection 
Service”  ft-om  the  agency  drop-down  . 
menu,  then  click  “Submit.”  In  the 
Docket  ID  column,  select  APHIS-2007- 
0058  to  submit  or  view  public 
comments  and  to  view  supporting  and 
related  materials  available 
electronically.  Information  on  using 
Regulations.gov,  including  instructions 
for  accessing  documents,  submitting 
comments,  and  viewing  the  docket  after 
the  close  of  the  comment  period,  is 
available  through  the  site’s  “User  Tips” 
link. 

•  Postal  Mail/Commercial  Delivery: 
Please  send  four  copies  of  your 
comment  (an  original  and  three  copies) 
to  Docket  No.  APHIS-2007-0058, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3A-03.8,  4700 


River  Road,  Unit  118,  Riverdale,  MD 
20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  APHIS- 
2007-0058. 

Reading  Room:  You  may  read  any 
comments  that  we  receive  on  this 
docket  in  our  reading  room.  The  reading 
room  is  located  in  room  1141  of  the 
USDA  South  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

Other  Information:  Additional 
information  about  APHIS  and  its 
programs  is  available  on  the  Internet  at 
h  ttp  -.//www.aphis.usda  .gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  an  information 
collection  associated  with  regulations 
for  the  importation  of  live  poultry, 
poultry  meat,  and  other  poultry 
products  from  specified  regions,  contact 
Dr.  Peter  Merrill,  Senior  Staff 
Veterinarian,  Technical  Trade  Services 
Team,  National  Center  for  Import  and 
Export,  VS,  APHIS,  4700  River  Road, 
Unit  39,  Riverdale,  MD  20737-1231.  For 
copies  of  more  detailed  information  on 
the  information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS’  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  Importation  of  Live  Poultry, 
Poultry  Meat,  and  Other  Poultry 
Products  From  Specified  Regions. 

OMB  Number:  0579-0228. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  United  States  Department  of 
Agriculture  is  authorized,  among  other 
things,  to  prohibit  or  restrict  the 
importation  of  animals,  animal 
products,  and  other  articles  into  the 
United  States  to  prevent  the 
introduction  of  animal  diseases  and 
pests.  In  connection  with  this  mission, 
APHIS  regulates  the  importation  of 
animals  and  animal  products  into  the 
United  States.  The  regulations  are 
contained  in  title  9,  chapter  1, 
subchapter  D,  parts  91  through  99,  of 
the  Code  of  Federal  Regulations. 

Part  94,  §  94.26,  allows  the 
importation,  subject  to  certain 
conditions,  of  live  poultry,  poultry 
meat,  and  other  poultry  products  from 
certain  regions,  including  Argentina  and 
the  Mexican  States  of  Campeche, 
Quintana  Roo,  and  Yucatan,  that  are  free 
of  exotic  Newcastle  disease  (END).  The 
conditions  for  importation  require. 
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among  other  things,  certification  from  a 
full-time  salaried  veterinary  officer  of 
the  national  government  of  the 
exporting  region  that  poultry  and 
poultry  products  exported  from  one  of 
these  regions  originated  in  that  region 
(or  in  another  region  recognized  by 
APHIS  as  free  of  END)  and  that  before 
export  to  the  United  States,  the  poultry 
and  poultry  products  were  not 
commingled  with  poultry  and  poultry 
products  from  regions  where  END 
exists. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  . 
Agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  bo 
collected:  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response. 

Respondents:  Federal  animal  health 
authorities  of  certain  regions  that  export 
live  poultry,  poultry  meat,  and  other 
poultry  products. 

Estimated  annual  number  of 
respondents:  10. 

Estimated  annual  number  of 
responses  per  respondent:  10. 

Estimated  annual  number  of 
responses:  100. 

Estimated  total  annual  burden  on 
respondents:  100  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Done  in  Washington,  DC,  this  26th  day  of 
April  2007. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  E7-8297  Filed  4-30-07;  8;45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Commodity  Credit 
Corporations  (CCC)  intention  to  request 
an  extension  for  a  currently  approved 
information  collection  in*support  of  the 
CCC  Facility  Guarantee  Program  (FGP) 
based  on  re-estimates. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  2,  2007. 

ADDITIONAL  INFORMATION  OF  COMMENTS: 
Contact  P.  Mark  Rowse,  Director,  Credit 
Programs  Division,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture, 
AgStop  1035,  Washington,  DC  20250- 
1035,  telephone  (202)  720-0624  or 
e-mail  at  mark.rowse@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  CCC  Facility  Guarantee 
Program. 

OMB  Number:  0551-0032. 

Expiration  Date  of  Approval: 
September  30,  2007. 

Type  of  Request:  Extension  of  and 
revision  to  a  currently  approved 
information  collection. 

Abstract:  The  primary  objective  of  the 
FGP  is  to  expand  U.S.  agricultural 
exports  by  improving  agricultural 
infrastructme  in  importing  countries. 
The  FGP  makes  available  export  credit 
guarantees  to  encourage  U.S.  private 
sector  financing  of  foreign  purchases  of 
U.S.  goods  and  services  on  credit  terms. 
The  CCC  ciurently  offers  the  FGP  for 
exports  to  at  least  1  country  and  2 
country  regions.  The  FGP  information 
collection  is  similar  to  those  for  the 
Export  Credit  Gueu-antee  Program  (GSM- 
102)  (OMB  control  number  0551-0004). 
The  information  collection  for  the  FGP 
differs  primarily  as  follows: 

(1)  The  applicant,  in  order  to  receive 
a  payment  guarantee,  provides 
information  evidencing  that  the 
exported  goods  and  services  used  to 
develop  improved  infrastructure  will 


primarily  benefit  exports  of  U.S. 
agricultural  commodities  and  products: 
and 

(2)  The  applicant  is  required  to  certify 
that  the  value  of  non-U.S.  components 
of  goods  and  services  is  less  than  50 
percent  of  the  contract  value  covered 
under  the  payment  guarantee. 

In  addition,  each  exporter  and 
exporter’s  assignee  (U.S.  financial 
institution)  must  maintain  records  on  all 
information  submitted  to  CCC  and  in 
connection  with  sales  made  under  the 
FGP.  The  information  collection  is  used 
by  CCC  to  manage,  plcm,  evaluate  and 
account  for  government  resources.  The 
reports  and  records  are  required  to 
ensure  the  proper  and  judicious  use  of 
public  funds. 

Estimate  of  Burden:  The  public 
reporting  burden  for  these  collections  is 
estimated  to  average  12  hours  per 
response. 

Respondents:  Exporters  of  U.S. 
agricultural  commodities,  banks  or  other 
financial  institutions,  producer 
associations,  export  trade  associations, 
cmd  U.S.  Government  agencies. 

Estimated  Number  of  Respondents:  5 
per  annum. 

Estimated  Number  of  Responses  per 
Respondent:  6  per  annum. 

Estimated  Total  Annual  Burden  of 
Respondents:  360  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tamoria 
Thompson-Hall,  tlie  Agency  Information 
Collection  Coordinator,  at  (202)  690- 
1690  or  e-mail  at 
Tamoria.Tbompson@usda.gov. 

Requests  for  Comments:  Send 
comments  regarding  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  may  be  sent  to  P.  Mark 
Rowse,  Director,  Credit  Programs 
Division,  Office  of  Trade  Programs, 

FAS,  USDA,  Stop  1035,  Washington,  DC 
20250,  or  mark.rowse@usda.gov,  or  to 
the  Desk  Officer  for  Agriculture,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503.  Persons 
with  disabilities  who  require  an 
alternative  means  for  communication  of 
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information  (Braille,  large  print, 
audiotape,  etc.)  should  contact  USDA’s 
Target  Center  at  (202)  72t)-2600  (voice 
and  TDD). 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC  on  April  20, 
2007. 

W.  Kirk  Miller, 

Administrator,  Foreign  Agricultural  Service. 
(FR  Doc.  07-2110  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  3410-1 0-M 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Request  for  Extension  of  a  Currently 
Approved  information  Collection; 
Emergency  Farm  Loans 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Farm  Service  Agency  (FSA)  is  seeking 
comments  from  all  interested 
individuals  cuad  entities  on  the 
extension  of  currently  approved 
information  collection  that  supports  the 
Emergency  Loan  Program  (ELP).  The 
collection  of  information  from  loan 
applicants  and  commercial  lenders  is 
used  to  determine  eligibility,  financial , 
feasibility  and  security  positions  when 
the  applicant  requests  emergency  loan 
assistance. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  July  2,  2007  to  be 
assured  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Steppe,  Loan  Officer,  USDA,  Farm 
Service  Agency,  Loan  Making  Division, 
1400  Independence  Avenue,  SW.,  Stop 
0522,  Washington,  DC  20250-0522; 
Telephone  (202)  690—4017;  Electronic 
mail:  anne.steppe@wdc.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Emergency  Farm  Loans. 

OMB  Control  Number:  0560-0159. 
Expiration  Date  of  Approval: 
December  31,  2007. 

Type  of  Request:  Extension  of 
Currently  Approved  Information 
Collection. 

Abstract:  This  information  collection 
is  necessary  to  effectively  administer  the 
Emergency  Loan  Program  in  accordance 
with  the  requirements  of  7  CFR  part  764 
as  authorized  by  the  Consolidated  Farm 
and  Rural  Development  Act  (CONACT). 
The  collected  information  is  submitted 
to  the  FSA  loan  official  by  loan 


applicants  and  commercial  lenders  for 
use  in  making  program  eligibility, 
financial  feasibility  determinations  and 
loan  security  determinations  as  required 
by  the  CONACT. 

Estimate  of  Annual  Respondent 
Burden:  Public  reporting  bvuden  for  this 
collection  of  information  is  estimated  to 
average  0.76  hours  per  response. 

Respondents:  Individuals  and  entity 
farmers  and  commercial  lenders. 

Estimated  Number  of  Respondents: 
6,030. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,566. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  above  stated  purposes 
and  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency’s  estimate  of  burden,  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  being  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  tec^olog3^ 
These  comments  should  be  sent  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Anne 
Steppe,  Loan  Officer,  USDA  Farm 
Service  Agency,  Loan  Making  Division, 
1400  Independence  Avenue,  SW.,  STOP 
0522,  Washington,  DC  20250-0522. 

Comments  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  also  become  a  matter  of  public 
record. 

Signed  in  Washington.  DC  on  April  23, 
2007. 

Teresa  C.  Lasseter, 

Administrator,  Farm  Service  Agency. 

(FR  Doc.  E7-8242  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Request  for  Extension  of  a  Currently 
Approved  Information  Collection: 
Management  Advice  to  Individual 
Borrowers  and  Applicants 

agency:  Farm  Service  Agency,  USDA. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intent  of  the  Farm 
Service  Agency  (FSA)  to  request  an 
extension  of  the  Office  of  Management 
and  Budget’s  (OMB)  approval  of 
previously  approved  information 
collection  which  supports  FSA,  Farm 
Loan  Programs  (FLP)  loan  making  and 
servicing  applications.  This  renewal 
does  not  involve  any  revisions  to  the 
progrcun  regulations. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  July  2,  2007  to  be 
assured  of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Ropp,  Senior  Loan  Officer, 

USDA,  FSA,  Farm  Loan  Programs, 
Program  Development  and  Economic 
Enhancement  Division,  1400 
Independence  Avenue,  SW.,  STOP 
0521,  Washington,  DC  20250-0521; 
telephone  (202)  680-4008;  electronic 
mail:  CIarence.ropp@wdc.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Management  Advice  to 
Individual  Borrowers  and  Applicants. 

OMB  Control  Number:  0560-0154. 

Expiration  Date  of  Approval: 
December  31,  2007. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  The  information  collected 
under  the  OMB  Control  Number  0560- 
0154  is  necessary  to  provide  proper 
farm  assessments,  credit  counseling  and 
supervision  to  direct  loan  borrowers  in 
accordance  with  the  requirements  of  7 
CFR  part  1924  subpart  B  as  authorized 
by  the  Consolidated  Farm  and  Rural 
Development  Act.  Specifically,  FSA 
uses  the  information  to  protect  the 
Goverrmient’s  financial  interests  by 
ensuring  that  the  farming  operations  of 
direct  loan  applicants  and  borrowers  are 
prpperly  assessed  for  short  and  long¬ 
term  financial  feasibility.  The 
information  is  needed  to  assure  that  the 
recipients  of  direct  loans  receive 
appropriate  credit  counseling  and 
supervision  to  ensure  the  greatest 
chance  for  financial  success. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.15  hours  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit  and  farms. 

Estimated  Number  of  Respondents: 
54,081. 

Estimated  Number  of  Responses  per 
Respondent:  2.3. 

Estimated  Total  Annual  Burden  on 
Respondents:  125,824. 
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Comments  are  sought  on  these 
requirements  including:\a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical  or  other  technological 
collections  techniques  or  other  form  of 
information  technology. 

These  comments  should  be  sent  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Chuck 
Ropp,  USDA,  FSA,  Farm  Loan 
Programs,  Program  Development  emd 
Economic  Enhancement  Division,  1400 
Independence  Avenue,  SW..  STOP 
0521,  Washington,  DC  20250-0521. 
Copies  of  the  information  collection 
may  be  obtained  from  Chuck  Ropp  at 
the  above  address. 

Comments  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  information  collection. 
All  comments  will  also  become  a  matter 
of  public  record. 

Signed  at  Washington,  DC,  on  April  23, 
2007. 

Teresa  C.  Lasseter, 

Administrator,  Farm  Service  Agency. 

[FR  Doc.  E7-8243  Filed  4-30-07;  8:45  am] 
BILLING  CODE  3410-05-P 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Rehabilitation  of  Floodwater  Retarding 
Structure  No.  15  of  the  Nolan  Creek 
Watershed,  Bell  County,  TX 

agency:  Natural  Resources 
Conservation  Service,  Department  of 
Agriculture. 

ACTION:  Notice  of  a  finding  of  no  - 
significant  impact. 

SUMMARY:  Pm-suant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 


notice  that  an  environmental  inxpact 
statement  is  not  being  prepared  for  the 
rehabilitation  of  Floodwater  Retarding  ‘ 
Structure  No.  15  of  the  Nolan  Creek 
Watershed,  Bell  County,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Salvador  Salinas,  Acting  State 
Conservationist,  Natural  Resoiirces 
Conservation  Service,  101  South  Main, 
Temple,  Texas  76501-7682,  Telephone 
(254) 742-9800. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Salvador  Salinas,  Acting  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  will  rehabilitate 
Floodwater  Retarding  Structure  No.  15 
to  maintain  the  present  level  of  flood 
control  benefits  and  comply  with  the 
current  performance  and  safety 
standards. 

Rehabilitation  of  the  site  will  require 
the  dam  to  be  modified  to  meet  current 
performance  and  safety  standards  for  a 
high  hazard  dam.  The  modification  will 
consist  of  raising  the  top  of  dam  2.7  feet, 
installation  of  an  additional  principal 
spillway  (30"  hooded  inlet  type), 
installation  of  a  foundation  drain  system 
along  the  back  toe  of  the  embankment, 
raising  the  crest  elevation  of  the 
auxiliary  spillway  0.3  feet  and  widening 
the  auxiliary  spillway  20  feet.  The 
auxiliary  spillway  will  be  vegetated  and 
the  embankment  and  auxiliary  spillway 
will  be  fenced  for  livestock  exclusion. 
All  disturbed  areas  will  be  planted  to 
adapted  native  and/or  introduced 
species.  The  proposed  work  will  not 
have  a  significant  affect  on  any  prime 
farmland,  endangered  or  threatened 
species,  wetlands,  or  cultmal  resources. 

Federal  assistance  will  be  provided 
under  authority  of  the  Small  Watershed 
Rehabilitation  Amendments  of  2000 
(Section  313,  Pub.  L.  106—472).  Total 
project  cost  is  estimated  to  be 
$1,043,600,  of  which  $757,700  will  be 
paid  firom  the  Small  Watershed 
Rehabilitation  funds  and  $285,900  from 
local  funds. 

The  notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 


file  and  may  be  reviewed  by  contacting 
Salvador  Salinas,  Acting  State" 
Conservatiomst.  '  . 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  April  19,  2007. 

Salvador  Salinas, 

Acting  State  Conservationist. 

(FR  Doc.  E7-8296  Filed  4-30-07',  8:45  am] 
BILLING  CODE  341&-16-P 


DEPARTMENT  OF  AGRICULTURE 

Risk  Management  Agency 

Notice  of  Intent  to  Seek  Approval  to 
Conduct  an  Information  Coliection 

AGENCY:  Risk  Management  Agency, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,.  this 
notice  announces  the  intention  of  the 
Risk  Management  Agency  to  request 
approval  for  the  collection  of 
information  in  support  of  the  agency’s 
mission  under  section  522(d)  of  the 
Federal  Crop  Insurance  Act  to  develop 
and  implement  risk  management  tools 
for  producers  of  agricultural 
commodities  through  partnership 
agreements. 

DATES:  Written  comments  on  this  notice 
will  be  accepted  until  close  of  business, 
July  2,  2007. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
Virginia  Guzman,  United  States 
Department  of  Agriculture  (USDA), 
Non-Insurance  Programs  Branch, 

Federal  Crop  Insurance  Corporation, 
Risk  Management  Agency,  6501  Beacon 
Drive,  Mail  Stop  813,  Kansas  City,  MO 
64133.  Written  comments  may  also  be 
submitted  electronically  to: 
BMANlP.PRA@rma.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  Guzman  at  the  Kansas  City,  MO 
address  listed  above,  telephone  (816) 
926-6343. 

SUPPLEMENTARY  INFORMATION: 

Title:  Risk  Management  Tools  for 
Drought. 

OMB  Number:  0563-NEW. 

Type  of  Request:  New  Information 
Collection. 

Abstract:  The  Risk  Management 
Agency  intends  to  collect  information 
for  purposes  of  the  development  of  nori- 
insurance  risk  management  tools  and 
assessment  of  the  tools.  Information 
collection  for  this  study  is  required  for 
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the  purposes  of  (1)  understanding  the 
risk  and  inipacts  of  drought  on 
agricultural  producers;  (2)  identifying 
information  needed  by  producers  to 
assist  them  in  their  decision  making;  (3) 
tool  development,  and  (4)  on-going 
evaluation  and  testing  of  the  developed 
tools.  The  information  collection  will  be 
conducted  through  telephone 
interviews,  mail  questionnaires,  in- 
person  surveys,  focus  groups  and  Web- 
based  questionnaires.  Results  of  this 
collection  will  be  used  to  develop, 
revise  and  improve  the  risk  management 
tools.  We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  this  information  collection 
activity  for  3  years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  concerning 
the  information  collection  activities. 
These  comments  will  help  us: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  information; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  or  other  collection 
technologies,  e.g.  permitting  electronic 
submission  of  responses.' 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  3  to 
15  minutes  per  response,  depending  on 
the  survey. 

Respondents/Affected  Entities: 
Agricultmal  Producers,  and  individuals 
and  organizations  involved  in  education 
and  assistance  to  agricultural  producers, 
including  Cooperative  Extension 
Specialists,  government  officials,  and 
businesses  in  the  agricultural  sector. 

Estimated  annual  number  of 
respondents:  5,470. 

Estimated  annual  number  of 
responses:  4,935. 

Estimated  total  annual  burden  on 
respondents:  547  hours. 


All  responses  to  this  notice  will  be  '' 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  in  Washington,  DC,  on  April  24, 
2007. 

Eldon  Gould, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  E7-a241  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  3410-08-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Transportation  and  Related  Equipment 
Technical  Advisory  Committee;  Notice 
of  Open  Meeting 

The  Transportation  and  Related 
Equipment  Technical  Advisory 
Committee  will  meet  on  May  2,  2007, 
9:30  a.m.,  in  the  Herbert  C.  Hoover 
Building,  Room  6087B,  14th  Street 
between  Pennsylvania  &  Constitution 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  tp  transportation 
and  related  equipment  or  technology. 

Agenda 

1.  Welcome  and  Introductions. 

2.  Conduct  Election  of  New  Chairman. 

3.  Status  Reports  by  Category 
Chairman. 

4.  Regulation  Update. 

5.  Missile  Technology  Issues  for 
TRANSTAC. 

6.  Wassenaar  Results  and  Issues  for 
TRANSTAC. 

7.  Proposals  Consideration  and 
Discussion. 

8.  Follow-up  on  Open  Action  Items. 

9.  Closing  Comments. 

The  meeting  will  be  open  to  the 
public  and  a  limited  nuipber  of  seats 
will  be  available.  Reservation  are  not 
accepted.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials  to 
Committee  members,  the  Committee 


suggests  that  presenters  forward  the 
public  presentation  materials  to  Yyette 
Springer  at  Yspringer@bis.doc.gov. 

For  more  information  contact  Ms. 
Springer  on  (202)  482-2813.  ' 

Dated:  April  25,  2007. 

Yvette  Springer, 

Committee  Liaison  Officer. 

[FR  Doc.  07-2118  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  3S10-JT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  E.  Forbes,  Office  of  AD/CVD 
Operations,  Customs  Unit,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-4697. 

SUPPLEMENTARY  INFORMATION: 
Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  may 
request,  in  accordance  with  section 
351.213  (2002)  of  the  Department  of  . 
Commerce  (the  Department) 

Regulations,  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  the  last  day  of  May 
2007’,  interested  parties  may  request 
admi.nistrative  review  of  the  following 
orders,  findings,  or  suspended 
invesligations,  with  anniversary  dates  in 
May  for  the  following  periods: 


Antidumping  Duty  Proceeding 


BELGIUM:  Stainless  Steel  Plate  in  Coils. 

A-423-808  . 

BRAZIL:  Iron  Construction  Castings. 


*  Or  the  next  business  day,  if  the  deadline  falls 
on  a  weekend,  federal  holiday  or  any  other  day 
when  the  Department  is  clos^. 


5/1/06  -  4/30/07 


Federal  Register / Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Notices 


23797 


Antidumping  Duty  Proceeding 


A-351-503  . 

FRANCE;  Antifriction  Bearings.  Ball  and  Spherical  Plain. 

A-427-801  . 

GERMANY:  Antifriction  Bearings,  Ball. 

A-428-801  . , . 

INDIA;  Silicomanganese. 

A-533-823 . .: . . . 

INDIA:  Welded  Cartxxi  Steel  Pipes  arKi  Tubes. 

A-633-502  . 

ITALY;Antifriction  Bearings,  Ball. 

A-475-801  . 

ITALY:  Stainless  Steel  Plate  in  Coils. 

A-475-822  . 

JAPAN:  Antifriction  Bearings,  Ball. 

A-58&-604 . . . 

JAPAN;  Gray  Portland  Cement  and  Clinker. 

A-588-815  . 

JAPAN;  Stainless  Steel  Angle. 

A-588-856  . 

KAZAKHSTAN:  Silicomanganese. 

A-834-807 . . . 

REPUBLIC  OF  KOREA:  Polyester  Staple  Fiber. 

A-5^)-812 . 

REPUBLIC  OF  KOREA:  Stainless  Steel  Angle. 

A-580-846  . 

REPUBLIC  OF  KOREA:  Stainless  Steel  Plate  in  Coils. 

A-580-831  . . . 

SINGAPORE;  Antifriction  Bearings,  Ball. 

A-559-801  . 

SPAIN;  Stainless  Steel  Angle. 

A-^9-610 . 

SOUTH  AFRICA:  Stainless  Steel  Plate  in  Coils. 

A-791-805 . . 

TAIWAN;  Certain  Circular  Welded  Carbon  Steel  Pipe  &  Tubes. 

A-583-008  . 

TAIWAN;  Polyester  Staple  Fiber. 

A-583-833  . 

TAIWAN;  Stainless  Steel  Plate  in  Coils. 

A— 583-830  . 

THE  PEOPLE’S  REPUBLIC  OF  CHINA:  Iron  Construction  Castings. 

A-570-502  . . . . . 

THE  PEOPLE’S  REPUBLIC  OF  CHINA:  Pure  Magnesium. 

A-570-832  . 

THE  UNITED  KINGDOM:  Antifriction  Bearings,  Ball. 

A-^1 2-801  . 

TURKEY:  Welded  Carbon  Steel  Pipe  and  Tube. 

A-489-501  . 

VENEZUELA:  Silicomanganese.  ,  ' 

A-307-820  . 

Countervailing  Duty  Proceedings. 

BELGIUM;  Stainless  Steel  Plate  in  Coils. 

C-423-809  . 

BRAZIL;  Iron  Construction  Castings. 

C-351-504  . : . 

SOUTH  AFRICA:  Stainless  Steel  Plate  in  Coils. 

C-791-806  . 

Suspension  Agreements. 

Norre.. 


-4/30/07 

1-4/30/07 


-4/30/07 


-4/3(V07 


-4/30/07 


-4/30/07 


12/31/06 


12/31/Oe 


In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defibed  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 


agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.^  If  the  interested  party 

2  If  the  review  request  involves  a  non-market 
economy  and  the  parties  subject  to  the  review 
request  do  not  qualify  for  separate  rates,  all  other 
exporters  of  subject  merchandise  from  the  non- 
market  economy  country  who  do  not  Imve  a 
separate  rate  will  be  covered  by  the  review  as  part 


intends  for  the  Secretary  to  review  sales 
of  merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 

of  the  single  entity  of  which  the  named  firms  are 
a  part. 
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which  exporters)  the  request  is  ■ 
intended  to  cover?' 

Please  note  that,  for  any  party  the 
Department  was  unahle  to  locate  in 
prior  segments,  the  Department  will  not 
accept  a  request  for  ah  administrative 
review  of  that  party  absent  new 
information  as  to  the  party’s  location. 
Moreover,  if  the  interested  party  who 
files  a  request  for  review  is  unable  to 
locate  the  producer  or  exporter  for 
which  it  requested  the  review,  the 
interested  party  must  provide  an 
explanation  of  the  attempts  it  made  to 
locate  the  producer  or  exporter  at  the 
same  time  it  files  its  request  for  review, 
in  order  for  the  Secretary  to  determine 
if  the  interested  party’s  attempts  were 
reasonable,  pursuant  to  19  CFR 
351.303(f)(3)(ii). 

As  explained  in  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  68 
FR  23954  (May  6,  2003),  the  Department 
has  clarified  its  practice  with  respect  to 
the  collection  of  final  antidumping 
duties  on  imports  of  merchandise  where 
intermediate  firms  are  involved.  The 
public  should  be  aware  of  this 
clarification  in  determining  whether  to 
request  an  administrative  review  of 
merchandise  subject  to  antidumping 
findings  and  orders.  See  also  the  Import 
Administration  web  site  at  http:// 
ia.ita.doc.gov. 

Six  copies  of  the  request  should  he 
submitt^  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  N.W., 

Washington.  D.C.  20230.  The 


Department  also  asks  parties  td  'serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping/Countervailing 
Operations,  Attention:  Sheila  Forbes,  in 
room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
section  351.303(f)(l)(i)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
D^artment’s  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  “Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation”  for  requests  received  by 
the  last  day  of  May  2007.  If  the 
Department  does  not  receive,  by  the  last 
day  of  May  2007,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified' 
above,  the  Department  will  instruct 
Customs  and  Border  Protection  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  firom  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  April  24,  2007. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretaryf or  Import 
Administration. 

[FR  Doc.  E7-8383  Filed  4-30-07;  8:45  am] 
BILUNG  CODE:  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Advance  Notification  of 
Sunset  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Upcoming  Sunset 
Reviews. 


SUPPLEMENTARY  INFORMATION: 
Background 

Every  five  years,  pursuant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended,  the  Department  of  Commerce 
(“the  Department”)  and  the 
International  Trade  Commission 
automatically  initiate  and  conduct  a 
review  to  determine  whether  revocation 
of  a  countervailing  or  antidumping  duty 
order  or  termination  of  an  investigation 
suspended  under  section  704  or  734 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  or  a 
countervailable  subsidy  (as  the  case  may 
be)  and  of  material  injury. 

Upcoming  Sunset  Reviews  for  June 
2007 

The  following  Sunset  Review  is 
scheduled  for  initiation  in  June  2007 
and  will  appear  in  that  month’s  Notice 
of  Initiation  of  Five-Year  Sunset 
Reviews. 


Antidumping  Duty  Proceedings 

Department  Contact 

IQF  Red  Raspberries  from  Chile  (A-337-806) . 

Polyethytene  Terephthalate  (PET)  Film  from  India  (A-533-824)  . . 

Polyeth^ene  Terephthalate  (PET)  Film  from  Taiwan  (A-580-837)  . 

Countervailing  Duty  Proce^ings. 

Polyethylene  Terephthalate  (PET)  Film  from  India  (C-533-825) . 

Suspended  Investigations. 

No  suspended  investigations  are  scheduled  for  initiation  in  May  2007.. 

Brandon  Farlander  (202)  482'-0182 
Dana  Mermelstein  (202)  482-1 391 
Dana  Mermelstein  (202)  482-1391 

Dana  Mermelstein  (202)  482-1391 

The  Department’s  procedures  for  the 
conduct  of  Sunset  Reviews  are  set  forth 
in  19  CFR  351.218.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department’s  conduct  of 
Sunset  Reviews  is  set  forth  in  the 
Department’s  Policy  Bulletin  98.3- 
Policies  Regarding  the  Conduct  of  Five- 
Year  (“Simset”)  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16, 1998) .  The  Notice  of 
Initiation  of  Five-Year  (“Simset”) 
Reviews  provides  further  information 


regsuding  what  is  required  of  all  parties 
to  participate  in  Sunset  Reviews. 

Pursuant  to  19  CFR  351.103(c),  the 
Department  will  maintain  and  make 
available  a  service  list  for  these 
proceedings.  To  facilitate  the  timely 
preparation  of  the  service  list(s),  it  is 
requested  that  those  seeking  recognition 
as  interested  parties  to  a  proceeding 
contact  the  Department  in  writing 
within  15  days  of  the  publication  of  the 
Notice  of  Initition. 

Please  note  that  if  the  Department 
receives  a  Notice  of  Intent  to  Participate 
from  a  member  of  the  domestic  industry 


within  15  days  of  the  date  of  initiation, 
the  review  will  continue.  Thereafter, 
any  interested  party  wishing  to 
participate  in  the  Sunset  Review  must 
provide  substantive  comments  in 
response  to  the  notice  of  initiation  no 
later  than  30  days  after  the  date  of 
initiation. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 
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Dated:  April  23,  2007. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretaryf or  Import 
Administration. 

[FR  Doc.  E7-8284  Filed  4-70-07;  8:45  am] 
BILUNG  CODE:  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Five-Year  (“Sunset”) 
Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  (“the  Act”),  the  Department  of 
Commerce  (“the  Department”)  is 
automatically  initiating  a  five-year 
review  (“Sunset  Review”)  of  the 


antidiunping  duty  order  listed  below. 
The  International  Trade  Commission 
(“the  Conunission*’)  is  publishing 
concurrently  with  this  notice  its  notice 
of  Institution  of  Five-Year  Review 
which  covers  the  same  order. 

EFFECTIVE  DATE:  May  1,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  Chen,  AD/CVD  Operations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Ave.,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1904.  For 
information  fi-om  the  Commission, 
contact  Mary  Messer,  Office  of 
Investigations,  U.S.  International  Trade 
Commission  at  (202)  205-3193. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department’s  procedures  for  the 
conduct  of  Sunset  Reviews  are  set  forth 


in  its  Procedures  for  Conducting  Five- 
Year  ("Sunset”)  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders.  63  FR  13516  (March  20, 1998) 
and  70  FR  62061  (October  28,  2005). 
Guidance  on  methodological  or 
analytical  issues  relevant  to  the 
Department’s  conduct  of  Sunset 
Reviews  is  set  forth  in  the  Department’s 
Policy  Bulletin  98.3  -  Policies  Regarding 
the  Conduct  of  Five-Year  (“Sunset”) 
Reviews  of  Antidumping  and 
Countervailing  Duty  Orders;  Policy 
Bulletin,  63  FR  18871  (April  16, 1998) 
{“Sunset  Policy  Bulletin”). 

Initiation  of  Reviews 

In  accordance  with  19  CFR 
351.218(c),  we  are  initiating  the  Sunset 
Review  of  the  following  antidumping 
duty  order: 


[XX:  Case  No. 

ITC'Case  No. 

Country 

Product 

A-^70-868  . 

Countervailing  Duty  Proceedings. 

No  Sunset  Reviews  of  countervailing  duty  orders  are  scheduled  for 
initiation  in  May  2007.. 

Suspended  Investigations. 

No  Sunset  Reviews  of  suspended  investigations  are  scheduled  for 
initiation  in  May  2007.. 

731-TA-932 

/ 

PRC 

Folding  Metal  Tables  and  Chairs 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  Sunset 
proceedings,  including  copies  of  the 
Department’s  regulations  regarding 
Sunset  Reviews  (19  CFR  351.218)  and 
Sunset  Policy  Bulletin,  the  Department’s 
schedule  of  Sunset  Reviews,  case 
history  information  {i.e.,  previous 
margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists  available  to 
the  public  on  the  Department’s  sunset 
Internet  website  at  the  following 
address:  “http://ia.ita.doc.gov/sunset.” 
All  submissions  in  these  Sunset 
Reviews  must  be  filed  in  accordance 
with  the  Department’s  regulations 
regarding  format,  translation,  service, 
and  certification  of  documents.  These 
rules  can  be  found  at  19  CFR  351.303. 

Pursuant  to  19  CFR  351.103(c),  the 
Department  will  maintain  and  make 
available  a  service  list  for  these 
proceedings.  To  facilitate  the  timely 
preparation  of  the  service  list(s),  it  is 
requested  that  those  seeking  recognition 
as  interested  parties  to  a  proceeding 
contact  the  Department  in  writing 
within  10  days  of  the  publication  of  this 
notice  of  initiation. 

Because  deadlines  in  Sunset  Reviews 
can  be  very  short,  we  urge  interested 
parties  to  apply  for  access  to  proprietary 


information  under  administrative 
protective  order  (“APO”)  immediately 
following  publication  in  the  Federal 
Register  of  the  notice  of  initiation  of  the 
sunset  review.  The  Department’s 
regulations  on  submission  of  proprietary 
information  and  eligibility  to  receive 
access  to  business  proprieteuy 
information  under  APO  can  be  found  at 
19  CFR  351.304-306. 

Inforaiation  Required  from  Interested 
Parties 

Domestic  interested  parties  .(defined 
in  section  771(9)(C),  (D),  (E),  (F),  and  (G) 
of  the  Act  and  19  CFR  351.102(b)) 
wishing  to  participate  in  these  Sunset 
Reviews  must  respond  not  later  than  15 
days  after  the  date  of  publication  in  the 
Federal  Register  of  this  notice  of 
initiation  by  filing  a  notice  of  intent  to 
participate.  The  required  contents  of  the 
notice  of  intent  to  participate  are  set 
forth  at  19  CFR  351.218(d)(l)(ii).  In 
accordance  with  the  Department’s 
regulations,  if  we  do  not  receive  a  notice 
of  intent  to  participate  from  at  least  one 
domestic  interested  party  by  the  15-day 
deadline,  the  Department  will 
automatically  revoke  the  orders  without 
further  review.  See  19  CFR 
351.218(d)(l)(iii). 

If  we  receive  an  order-spegific  notice 
of  intent  to  participate  ft-om  a  domestic 


interested  party,  the  Department’s 
regulations  provide  that  all  parties 
wishing  to  participate  in  the  Sxmset 
Review  must  file  complete  substantive 
responses  not  later  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register  of  this  notice  of  initiation.  The 
required  contents  of  a  substantive 
response,  on  an  order-specific  basis,  are 
set  forth  at  19  CFR  351.218(d)(3).  Note 
that  certain  information  requirements 
differ  for  respondent  and  domestic 
parties.  Also,  note  that  the  Department’s 
information  requirements  are  distinct 
from  the  Commission’s  information 
requirements.  Please  consult  the 
Department’s  regulations  for 
information  regarding  the  Department’s 
conduct  of  Sunset  Reviews.^  Please 
consult  the  Department’s  regulations  at 
19  CFR  Part  351  for  definitions  of  terms 
and  for  other  general  information 
concerning  antidumping  and 


'  In  comments  made  on  the  interim  hnal  sunset 
regulations,  a  number  of  parties  stated  that  the 
proposed  hve-day  period  for  rebuttals  to 
substantive  responses  to  a  notice  of  initiation  was 
insufficient.  This  requirement  was  retained  in  the 
final  sunset  regulations  at  19  CFR  351.218(d)(4).  As 
provided  in  19  CFR  351.302(b),  however,  the 
Department  will  consider  individual  requests  for 
extension  of  that  five-day  deadline  based  upon  a 
showing  of  good  cause. 
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countervailing  duty  proceedings  at  the 
Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated;  April  23,  2007. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretaryfor  Import 
Administration . 

[FR  Doc.  E7-8285  Filed  4-30-07;  8:45  am] 
BtLUNG  CODE;  3510-O&-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(A-469-814) 

Chlorinated  Isocyanurates  from  Spain: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  the  First  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  1,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Martin  or  Mark  Maiming  at 
(202) 482-3936  or  (202) 482-5253, 
respectively;  AD/CVD  Operations, 

Office  4,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  27,  2006,  the  Department  of 
Commerce  (the  Department)  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  chlorinated 
isocyanurates  from  Spain,  for  the  period 
December  20,  2004,  to  May  31,  2006. 

See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part,  71  FR  42626  (July  27,  2006).  On 
February  16,  2007,  the  Department 
partially  extended  the  preliminary 
results  of  the  administrative  review.  See 
Chlorinated  Isocyanurates  From  Spain: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  the  First  Administrative 
Review,  72  FR  7603  (February  16,  2007). 

Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  and  19 
CFR  351.213(h)(1)  require  the 
Department  to  issue  the  preliminary 
results  of  an  administrative  review 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  the  order  for 
which  the  administrative  review  was 


requested,  and  the  final  results  of  the 
review  within  120  days  after  the  date  on 
which  the  notice  of  the  preliminary 
results  was  published  in  the  Federal 
Register.  However,  if  the  Department 
determines  that  it  is  not  practicable  to 
complete  the  review  within  these  time 
periods,  section  751(a)(3)(A)  of  the  Act 
and  19  CFR  351.213(h)(2)  allow  the 
Department  to  extend  the  245-day 
period  to  365  days  and  the  120-day 
period  to  180  days. 

The  preliminary  results  were 
originally  due  on  March  2,  2007.  On 
February  16,  2007,  the  Department 
partially  extended  the  preliminary 
results  of  the  administrative  review,  to 
June  1,  2007.  See  Chlorinated 
Isocyanurates  From  Spain:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
the  First  Administrative  Review,  72  fR 
7603  (February  16,  2007).  We  determine 
that  it  is  not  practicable  to  complete  the 
preliminary  results  of  this 
administrative  review  by  the  current 
deadline  of  June  1,  2007.  The 
Department  requires  additional  time  to 
obtain  more  information  regarding 
certain  sales  and  cost  of  production 
issues,  and  to  conduct  verification  of 
Aragonesas  Industrias  y  Energia  S.A.’s 
submissions.  Therefore,  in  accordance 
with  section  751(a)(3)(A)  of  the  Act  and 
19  CFR  351.213(h)(2),  the  Department  is 
extending  the  time  limit  for  the 
completion  of  these  preliminary  results 
by  an  additional  30  days,  to  July  2, 

2007.  The  final  results  will  be  due  120 
days  after  the  date  of  issuance  of  the 
preliminary  results,  unless  extended. 

This  notice  is  issued  and  published  in 
accordance  with  sections  751(a)(3)(A) 
and  777(i)(l)  of  the  Act. 

Dated:  April  24,  2007. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretaryfor  Import 
Administration. 

(FR  Doc.  E7-8280  Filed  4-30-07;  8:45  am] 
BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-S52-851] 

Notice  of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Frozen  Fish  Fillets 
from  the  Socialist  Republic  of  Vietnam 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  March  21,  2007,  the 
Department  of  Commerce  (the 
“Department”)  published  in  the  Federal 
Register  the  final  results  of  the  second 


administrative  review  of  the 
antidumping  duty  order  on  certain 
frozen  fish  fillets  fi:om  the  Socialist 
Republic  of  Vietnam  (“Vietnam”).  See 
Notice  of  FinalTfesuIts  of  the  Second 
Administrative  Review:  Certain  Frozen 
Fish  Fillets  and  Socialist  Republic  of 
Vietnam,  72  FR  13242  (March  21,  2007) 
and  accompanying  Issues  and  Decision 
Memorandum  {“Final  Results”).  The 
period  of  review  (“FOR”)  covered 
August  1,  2004,  through  July  31, 2005. 
We  are  amending  our  Final  Results  to 
correct  ministerial  errors  made  in  the 
calculation  of  the  antidumping  duty 
margin  for  QVD  Food  Company 
(“QVD”),  pursuant  to  section  751(h)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
“Act”). 

EFFECTIVE  DATE:  May  1,  2007. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Hancock,  AD/CVD  Operations,  Office  9, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW,  Washington, 
DC  20230;  telephone;  (202)  482-1394. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  21,  2007,  the  Department 
published  the  Final  Results  and 
corresponding  issues  and  decision 
memorandum.  See  Memorandum  from 
Stephen  /.  Claeys,  Deputy  Assistant 
Secretary  for  Import  Administration,  to 
David  M.  Spooner,  Assistant  Secretary 
for  Import  Administration,  Subject: 
Issues  and  Decision  Memorandum  for 

Jhe  Second  Administrative  Review  of 
Certain  Frozen  Fish  Fillets  from  the 
Socialist  Republic  of  Vietnam  (“Final 
Decision  Memo”). 

On  Meu-ch  19,  2007,  QVD  and  the 
Catfish  Farmers  of  America  and 
individual  U.S.  catfish  processors 
(“Petitioners”)  filed  timely  allegations 
that  the  Department  made  various 
ministerial  errors  in  the  Final  Results. 

,  On  March  26,  2007,  Petitioners  filed 
rebuttal  comments  to  ministerial  error 
allegations  submitted  by  QVD.  No  other 
interested  party  submitted  ministerial 
error  allegations. 

Scope  of  Order 

The  product  covered  by  this  order  is 
fi'ozen  fish  fillets,  including  regulcir, 
shank,  and  strip  fillets  and  portions 
thereof,  whether  or  not  breaded  or 
marinated,  of  the  species  Pangusius 
Bocourti,  Pangasius  Hypophthalmus 
(also  known  as  Pangasius  Pangasius), 
and  Pangasius  Micronemus.  Frozen  fish 
fillets  are  lengthwise  cuts  of  whole  fish. 
The  fillet  products  covered  by  the  scope 
include  boneless  fillets  with  the  belly 
flap  intact  (“regular”  fillets),  boneless 
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fillets  with  the  belly  flap  removed 
(“shank”  fillets),  boneless  shank  fillets 
cut  into  strips  (“fillet  strips/finger”), 
which  include  fillets  cut  into  strips, 
chunks,  blocks,  skewers,  or  any  other 
shape.  Specifically  excluded  from  the 
scope  are  frozen  whole  fish  (whether  or 
not  dressed),  ft'ozen  steaks,  and  frozen 
belly-flap  nuggets.  Frozen  whole 
dressed  fish  are  deheaded,  skinned,  and 
eviscerated.  Steaks  are  bone-in,  cross- 
section  cuts  of  dressed  fish.  Nuggets  are 
the  belly-flaps. 

The  subject  merchandise  will  be 
hereinafter  referred  to  as  frozen  “basa” 
and  “tra”  fillets,  which  are  the 
Vietnamese  common  names  for  these 
species  of  fish.  These  products  are 
classifiable  uiider  tariff  article  codes 
1604.19.40001, 1604.19.50002, 
0305.59.40003,  0304.29.6033^  (Frozen 
Fish  Fillets  of  the  species  Pangasius 
including  basa  and  tra)  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”).®  This  order 
covers  all  ft'ozen  fish  fillets  meeting  the 
above  specification,  regardless  of  tariff 
classification.  Although  the  HTSUS 


subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  the  order  is 
dispositive. 

Ministerial  Errors 

A  ministerial  error  is  defined  in 
section  751(h)  of  the  Act  and  further 
clarified  in  19  CFR  351.224(f)  as  “an 
error  in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial.” 

After  analyzing  all  interested  parties’ 
comments,  we  have  determined,  in 
accordance  with  19  CFR  351.224(e),  that 
ministerial  errors  existed  in  the 
calculations  for  QVD  in  the  Final 
Results.  Correction  of  these  errors 
results  in  a  change  to  QVD’s  final 
margin;  however,  the  rate  for  the 
Vietnam-wide  entity  and  Cataco 
remains  unchanged.  For  a  detailed 
discussion  of  these  ministerial  errors,  as 
well  as  the  Department’s  analysis,  see 


Memorandum  to  James  C.  Doyle,  Office 
Director,  AD/CVD  Operations,  Office  9, 
through  Alex  Villanueva,  Program 
Manager,  AD/CVD  Operations,  Office  9, 
from  Julia  Hancock,  Senior  Case 
Analyst,  AD/CVD  Operations,  Office  9, 
Subject:  Analysis  of  Ministerial  Error 
Allegations,  (April  19,  2007) 
{‘‘Ministerial  Error  Allegation 
Memorandum”).  The  Ministerial  Error 
Allegation  Memorandum  is  on  file  in 
the  Central  Records  Unit,  room  B-099  in 
the  main  Department  building. 

Therefore,  in  accordance  with  section 
751(h)  of  the  Act  and  19  CFR  351.224(e), 
we  are  amending  the  Final  Results  of  the 
administrative  review  of  certain  frozen 
fish  fillets  from  Vietnam.  The  revised 
weighted-average  dumping  margins  are 
detailed  below.  For  cojnpany-specific 
calculations,  please  see  Memorandum 
from  Julia  Hancock,  Senior  Case 
Analyst,  through  Alex  Villanueva,  to  the 
File,  Subject:  Analysis  Memorandum  for 
the  Amended  Final  Results  for  QVD, 
(April  19,  2007)  {‘‘ QVD  Amended  Final 
Memo").  The  revised  final  weighted- 
average  dumping  margins  are  as  follows: 


Certain  Frozen  Fish  Fillets  from  Vietnam 


QVD  . 

Cataco . 

Vietnam-Wide  Entity^ 


Manufacturer/Exporter 


Weighted-Average  Margin  (Percent)® 


15.01 

.80.88 

63.88 


®The  Department  notes  that,  in  the  Final  Results,  the  Department  stated  that  it  was  changing  its  cash  deposit  and  assessment  methodology 
from  an  ad  valorem  to  a  per-unit  basis.  See  Final  Results,  71  FR  13242  at  Comment  6.  However,  because  the  respective  per-unit  cash  deposit 
rate  for  QVD  and  Cataco  are  business  proprietary  information,  the  Department  cannot  disclose  these  cash  deposit  rates  in  this  notice.  See  QVD 
Amended  Final  Memo,  (April  19,  2007)  at  2;  Memorandum  to  the  File,  through  Alex  Villanueva,  Program  Manager,  from  Julia  Hancock,  Case  An¬ 
alyst,  Subject;  Cataco’s  Per-Unit  Cash  Deposit  Rate,  (April  19,  2007)  (Cataco  Memo>)  at  2  for  further  discussion. 

2  The  Vietnam-wide  Entity  includes  Can  Tho  Animal  Fishery  Products  Processing  Export  Enterprise  (“Cafatex”),  Mekong  Fish  Company 
(“Mekonimex”),  Nam  Viet  Company,  Ltd.  (“Navico"),  Phan  Quan  Trading  Co.,  Ltd.  (^‘Phan  Quan”),  An  Giang  Agriculture  Technology  Service 
Company  (“ANTESCQ”),  Anhaco,  Binh  Dinh  Import  Export  Company  ("Binh  Dinh"),  Vinh  Long  Import-Export  Company  (“Vinh  Long"),  and  An 
Giang  Agriculture  and  Foods  Import-Export  Company  (“Afiex”). 


*  See  Memorandum  to  the  File,  from  Cindy 
Robinson,  Senior  Case  Analyst,  Office  9,  Import 
Administration,  Subject:  Frozen  Fish  Fillets:  Third 
Addition  of  Harmonized  Tariff  Number,  (March  1, 
2007).  This  HTUS  went  into  effect  on  March  1, 

2007. 

*  See  Memorandum  to  the  File,  from  Cindy 
Robinson,  Senior  Case  Analyst,  Office  9,  Import 
Administration,  Subject:  Frozen  Fish  Fillets:  Third 
Addition  of  Harmonized  Tariff  Number,  (March  1,  ^ 
2007).  This  HTUS  went  into  effect  on  March  1, 


*  See  Memorandum  to  the  File,  from  Cindy 
Robinson,  Senior  Case  Analyst,  Office  9,  Import 
Administration,  Subject:  Frozen  Fish  Fillets:  Second 
Addition  of  Harmonized  Tariff  Number,  (February 
2,  2007).  This  HTUS  went  into  effect  on  February 

1,  2007. 

*  See  Memorandum  to  the  File,  from  Cindy 
Robinson,  Senior  Case  Analyst,  Office  9,  Import 
Administration,  Subject:  Frozen  Fish  Fillets: 
Addition  of  Harmonized  Tariff  Number,  (January 
30,  2007).  This  HTUS  went  into  effe^  on  February 


^  Until  July  1,  2004,  these  prodiu:ts  were 
classifiable  under  tariff  article  codes  0304.20.60.30 
(Frozen  Catfish  Fillets),  0304.20.60.96  (Frozen  Fish 
Fillets,  NESOI),  0304.20.60.43  (Frozen  Freshwater 
Fish  Fillets)  and  0304.20.60.57  (Frozen  Sole  Fillets) 
of  the  HTSUS.  Until  Februaiy  1,  2007,  these 
products  were  classifiable  under  tariff  article  code 
0304.20.60.33  (Frozen  Fish  Fillets  of  the  species 
Pangasius  including  basa  and  tra)  of  the  HTSUS. 
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The  Department  shall  determine,  and 
U.S.  Customs  and  Border  Protection 
shall  assess,  antidumping  duties  on  all 
appropriate  entries  based  on  the 
amended  final  results.  For  details  on  the 
assessment  of  antidvunping  duties  on  all 
appropriate  entries,  see  Final  Results. 

These  amended  final  results  are 
published  in  accordance  with  sections 
751(h)  and  777(i)(l)  of  the  Act. 

Dated:  April  19,  2007. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E7-6282  Filed  4-30-07;  8:45  am] 
BILUNG  CODE:  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(A-475-703) 

Granular  Polytetrafluoroethylene  Resin 
from  Italy;  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  1,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Salim  Bhabhrawala  at  (202)  482-1784, 
AD/CVD  Operations,  Office  1,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  29,  2006,  the 
Depcutment  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  administrative  review  of  the 
antidumping  duty  order  on  granular 
polytetrafluoroethylene  resin  from  Italy. 
See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  71  FR  57465  (September  29, 
2006).  The  period  of  review  is  August  1, 
2005,  through  July  31,  2006,  and  the 
preliminary  results  are  currently  due  no 
later  than  May  3,  2007.  The  review 
covers  one  producer/exporter  of  the 
subject  merchandise. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
the  Department  shall  make  a 
preliminary  determination  in  an 
administrative  review  of  an 
antidumping  order  within  245  days  after 
the  last  day  of  the  anniversary  month  of 


the  date  of  publication  of  the  order.  The 
Act  further  provides,  however,  that  the 
Department  may  extend  the  245-day 
period  to  365  days  if  it  determines  it  is 
not  practicable  to  complete  the  review 
within  the  foregoing  time  period.  We 
determine  that  it  is  not  practicable  to 
complete  this  administrative  review 
within  the  time  limits  mandated  by 
section  751(a)(3)(A)  of  the  Act  because 
this  review  involves  a  nvunber  of 
complicated  issues  (e.g.,  the  calculation 
of  general  and  administrative  expenses 
and  U.S.  warehousing),  which  must  be 
addressed  prior  to  the  issuance  of  the 
preliminary  results.  The  Department 
requires  additional  time  to  analyze  the 
respondent’s  questionnaire  response 
and  issue  any  necessary  supplemental 
questionnaires. 

Accordingly,  the  Department  is 
extending,  by  71  days,  the  time  limit  for 
completion  of  the  preliminary  results  of 
this  administrative  review  until  no  later 
than  July  13,  2007.  We  intend  to  issue 
the  final  results  no  later  than  120  days 
after  the  publication  of  the  preliminary 
results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  and  19 
CFR  351.213(h)(2). 

Dated:  April  24,  2007. 

Stephen  ).  Claeys, 

Deputy  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  E7-8279  Filed  4-30-07;  8:45  am] 
BILUNG  CODE:  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Notice  of  Scope  Rulings 

AGENCY:  Import  Administration, 
Internationa]  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  1,  2007. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  completed  between 
January  1,  2007,  and  March  31,  2007.  In 
conjunction  with  this  list,  the  ■_ 
Department  is  also  publishing  a  list  of 
requests  for  scope  rulings  and 
anticircumvention  determinations 
pending  as  of  March  31,  2007.  We 
intend  to  publish  future  lists  after  the 
close  of  the  next  calendar  quarter. 

FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin,  AD/CVD  Operations,  Office  2, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0656. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Department’s  regulations  provide 
that  the  Secretary  will  publish  in  the 
Federal  Register  a  list  of  scope  rulings 
on  a  quarterly  basis.  See  19  CFR 
351.225(o).  Our  most  recent  “Notice  of 
Scope  Rulings”  was  published  on 
February  7,  2007.  Se^  72  FR  5677.  This 
notice  covers  all  scope  rulings  and 
anticircumvention  determinations 
completed  by  Import  Administration 
between  January  1,  2007,  and  March  31, 
2007,  inclusive  and  it  also  lists  any 
scope  or  anticircumvention  inquiries 
pending  as  of  March  31,  2007.  As 
described  below,  subsequent  lists  will 
follow  after  the  close  of  each  calendcu 
quarter. 

Scope  Rulings  Completed  Between 
January  1,  2007  and  March  31,  2007: 

France 

A-427-801 :  Rail  Searings  and  Parts 
Thereof  from  France 

Requestor:  The  Gates  Corporation; 
certain  of  its  belt  guide  rollers  from 
France  are  not  within  the  scope  of  the 
antidumping  duty  order;  January  29, 
2007. 

People’s  Republic  of  China 

A-5 70-502:  Iron  Construction  Castings 
from  the  People’s  Republic  of  China 

Requestor:  A.Y.  McDonald 
Manufacturing  Company;  its  cast  iron 
bases  and  upper  bodies  for  meter  boxes 
are  not  within  the  scope  of  the 
antidumping  duty  order;  January  18, 
2007. 

A-5 70-504:  Petroleum  Wax  Candles 
from  the  People’s  Republic  of  China 

Requestor:  Lamrito  West  Inc.,  d.b.a.' 
Darice,  Inc.;  its  “Victoria  Lynn  Wedding 
Collection”  wedding  cake  candles  are 
not  within  the  scope  of  the  antidumping 
duty  order;  February  2,  2007. 

A-5 70-504:  Petroleum  Wax  Candles 
from  the  People’s  Republic  of  China 

Requestor:  Lava  Enterprises;  its 
gingerbread  man,  gingerbread  boy,  and 
gingerbread  girl  candles  are  not  within 
the  scope  of  the  antidumping  duty 
order;  February  27,  2007. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People’s  Republic  of  China 

Requestor:  Meijer  Distribution  Inc.;  its 
dracula,  mummy,  bat,  pumpkin,  and 
ghost  candles  are  within  the  scope  of 
the  antidumping  duty  order;  its  skeleton 
candles  are  not  within  the  scope  of  the 
antidumping  duty  order;  March  22, 
2007. 
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A-570-846:  Brake  Rotors  frbrrt'ihe 
People’s  Republic  of  China  ^ , 

Requestor:  Federal-Mogul  Coiporation; 
its  brake  rotors  that  include  the  Ford- 
Motorcraft  logo  in  the  casting  and 
certified  by  the  Ford  Motor  Company 
(an  Original  Equipment  Manufacturer) 
are  not  within  the  scope  of  the 
antidumping  duty  order;  January  17, 
2007. 

A-570-890:  Wooden  Bedroom  Furniture 
from  the  People’s  Republic  of  China 

Requestor:  Toys’R  Us,  Inc.;  the:  1) 
Cabbage  Patch  Kids  Wooden  Toy  Box, 
manufactured  by  Toy  Vault;  2) 
Americana  Wood  Toy  Box  with  Bins, 
manufactured  by  Little  Tikes;  3) 
Americana  Wood  Toy  Box, 
manufactured  by  Little  Tikes;  and  4) 
Transportation  Toy  Box,  manufactured 
by  KidKraft,  are  within  the  scope  of  the 
antidumping  duty  order;  the  Toy  Box 
with  Wheels,  manufactured  by  Fun 
Times,  is  not.  within  the  scope  of  the 
antidumping  duty  order;  March  9,  2007. 

Multiple  Countries 

A-351-838:  Certain  Frozen  Warmwater 
Shrimp  from  Brazil;  A-331-802:  Certain 
Frozen  Warmwater  Shrimp  from 
Ecuador;  A-533-840:  Certain  Frozen 
Warmwater  Shrimp  from  India;  A-549- 
822:  Certain  Frozen  Warmwater  Shrimp 
from  Thailand;  A-570-893:  Certain 
Frozen  Warmwater  Shrimp  from  the 
People’s  Republic  of  China;  A-552-802:  ‘ 
Certain  Frozen  Warmwater  Shrimp  from 
and  the  Socialist  Republic  of  Vietnam 

Requestor:  Contessa  Premium  Foods;  its 
Enrobed  Shrimp  is  within  the  scope  of 
the  antidumping  duty  orders;  February 
26,  2007. 

Anticircumvention  Determinations 
Completed  Between  January  1,  2007 
and  March  31,  2007: 

None. 

Scope  Inquiries  Terminated  Between 
January  1,  2007  and  March  31,  2007: 

People’s  Republic  of  China 

A-570-890:  Wooden  Bedroom  Furniture 
from  the  People’s  Republic  of  China 

Requestor:  Tuohy  Furniture  Corp.; 
whether  wainscoting  is  within  the  scope 
of  the  antidumping  duty  order; 
rescinded  March  6,  2007. 

Anticircumvention  Inquiries 
Terminated  Between  January  1,  2007 
and  March  31,  2007: 

None. 


Scope  Inquiries  Pending  as  of  March 
31,  2007: 

Italy 

A-475-703:  Granular 
Polytetrafluoroethylene  Resin  from  Italy 

Requestor:  Petitioner,  E.I.  Dufont  de 
Nemoms  &  Company;  whether  imports 
of  Polymist[reg]  feedstock  produced  by 
the  respondent,  Solvay  Solexis,  Inc.  and 
Solvay  Solexis  S.p.A  (collectively, 
Solvay)  cue  within  the  scope  of  the 
antidumping  duty  order;  requested 
August  18,  2006;  initiated  October  2, 
2006. 

People’s  Republic  of  China 

A-5 70-504:  Petroleum  Wax  Candles 
from  the  People’s  Republic  of  China 

Requestor:  FashionCraft-Excello,  Inc.; 
whether  its  flip  flops  (pink,  blue, 
orange,  or  yellow),  wedding  cake  (white, 
ivory,  pink  or  silver),  baby  bottle  (pink 
or  blue),  pears,  rubber  duckie,  coach 
(silver  or  gold),  baby  carriage  (pink  or 
blue),  and  teddy  bear  on  a  rocking  horse 
(pink  or  blue)  candles,  based  on  the 
“Novelty”  exception  from  FashionCraft- 
Excello,  Inc.,  are  within  the  scope  of  the 
antidumping  duty  order;  requested 
December  8,  2006. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People’s  Republic  of  China 

Requestor:  Musical  Candle  Company: 
whether  its  musical  candle  is  within  the 
scope  of  the  antidumping  duty  order; 
requested  January  16,  2007. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People’s  Republic  of  China 

Requestor:  Enchante  Accessories,  Inc.; 
whether  its  palm  oil  wax  candle  is 
within  the  scope  of  the  antidumping 
duty  order;  requested  January  29,  2007. 

A-570-504:  Petroleum  Wax  Candles 
from  the  People’s  Republic  of  China 

Requestor:  H  S  Candle,  Inc.;  whether  its 
wedding  candle  series  is  within  the 
scope  of  the  antidumping  duty  order; 
requested  February  15,  2007. 

A-5 70-803:  Heavy  Forged  Hand  Tools 
from  the  People’s  Republic  of  China 

Requestor:  Cummins  Industrial  Tools; 
whether  the  10-ton  log  splitter  is  within 
the  scope  of  the  antidumping  duty 
order;  requested  February  27,  2007. 

A-570-803:  Heavy  Forged  Hand  Tools 
from  the  People’s  Republic  of  China 

Requestor:  Agri-fab;  whether  the  Tow 
Behind  Log  Splitter  is  within  the  scope 
of  the  antidumping  duty  order; 
requested  March  26,  2007. 


A-570-826:  Paper  Clips  from  the 
People’s  Republic  China 

Requestor:  Esselte  Corporation:  whether 
Pendaflex  Pile  Smart  Label  Clips  are 
within  the  scope  of  the  antidiunping 
duty  order:  requested  February  15,  2007. 

A-570-848:  Freshwater  Crawfish 
Tailmeat  from  the  People’s  Republic  of 
China 

Requestor:  Maritime  Products 
International;  whether  breaded  crawfish 
tailmeat  is  within  the  scope  of  the 
antidumping  duty  order;  requested 
November  8,  2006;  initiated  December 
18,  2006. 

A-570-882:  Refined  Brown  Aluminum 
Oxide  from  the  People’s  Republic  of 
China 

Requestor:  3M  Company:  whether 
certain  semi-friable  and  heat-treated, 
specialty  aluminum  oxides  are  within 
the  scope  of  the  antidumping  duty 
order;  requested  September  19,  2006; 
initiated  January  17,  2007. 

A-570-890:  Wooden  Bedroom  Furniture 
from  the  People’s  Republic  of  China 

Requestor:  Target  Corporation;  whether 
the  products  in  its  “Manhattan 
Collection”  (which  consists  of  a  bench, 
computer  cart,  bookcase,  modular  room 
divider  and  desk)  are  within  the  scope 
of  the  antidumping  duty  order; 
requested  January  26,  2007. 

A-570-891 :  Hand  Trucks  from  the 
People’s  Republic  of  China 

Requestor:  Ameristep  Corporation,  Inc.; 
whether  its  “non-typical”  deer  cart 
(product  no.  7800)  and  its  “grizzly”  deer 
cart  (product  no.  9800)  are  within  the 
scope  of  the  antidumping  duty  order; 
requested  November  15,  2006. 

A-570-891:  Hand  Trucks  from  the 
People’s  Republic  of  China 

Requestor:  Bond  Street  Ltd.;  whether  its 
slide-flat  cart  (style  no.  390009CHR)  is 
within  the  scope  of  the  antidumping 
duty  order;  requested  December  8,  2006. 

A-570-891:  Hand  Trucks  from  the 
People’s  Republic  of  China 

Requestor:  Nortbem  Tool  &  Equipment 
Co.;  whether  a  high-axle  torch  cart 
(item  1164771)  is  within  the  scope  of  the 
antidumping  duty  order;  requested 
March  27,  2007. 

A-570-891:  Hand  Trucks  from  the 
People’s  Republic  of  China 

Requestor:  American  Lawn  Mower 
Company;  whether  its  “Collect-It 
Garden  Waste  Remover’^  is  within  the 
scope  of  the  antidumping  duty  order; 
requested  March  28,  2007. 
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A-570-898:  Chlorinated  Isocyanurates 
from  the  People’s  Republic  of  China 

Requestor:  BioLab,  Inc.;  whether 
chlorinated  isocyanurates  originating  in 
the  People’s  Republic  of  China  (PRC), 
that  are  packaged,  tableted,  blended 
with  additives,  or  otherwise  further 
processed  in  Canada  before  entering  the 
United  States,  are  within  the  scope  of 
the  antidumping  duty  order;  requested 
November  22,  2006;  initiated  March  9, 
2007. 

A-570-901 :  Lined  Paper  Products  from 
the  People’s  Republic  of  China 
Requestor:  Avenues  in  Leather,  Inc.; 
whether  its  cases  with  three  ring  binders 
and  fohos  (a.k.a.  pad  folios)  are  within 
the  scope  of  the  antidumping  duty 
order;  requested  July  13,  2006;  initiated 
November  9,  2006. 

A-570-901 :  Lined  Paper  Products  from 
the  People’s  Republic  of  China 

Requestor:  Lakeshore  Learning 
Materials;  whether  certain  printed 
educational  materials  (product  numbers: 
RR973;  RR974;  GG185;  GG186;  GG181; 
GG182;  RR673;  RR674:  AA185;  AA186: 
RR630;  RR631;  AA786;  AA787;  AA181; 
AA182;  GG324;  GG325;  JJ537;  JJ538; 
JJ342;  jj343;  JJ225;  JJ226;  GG823; 
RR801ML2;  AA953ML3;  GG528JNL; 
GG381JRN;  RR969;  RR968;  GG145; 
GG146;  EE372:  GG154;  GG155;  LA125; 
EE419:  GG241JNL;  AA559:  AA558; 
AA565;  AA555;  EE441;  EE442;  EF/443; 
EE444;  EE651;  EE652;  EE633;  EE654; 
JJ2206;  JJ2207;  JJ255;  JJ258)  are  within 
the  scope  of  the  antidumping  duty 
order;  requested  December  7,  2006. 

A-570-901:  Lined  Paper  Products  from 
the  People’s  Republic  of  China 

Requestor:  Bond  Street  Ltd.;  whether  its 
writing  cases  (previously  found  to  be 
within  the  scope  when  containing 
writing  pads  with  a  backing,  provided 
that  they  do  not  have  a  front  cover  and/ 
or  they  consist  of  hole-punched  or 
drilled  filler  paper),  which  contain 
writing  tablets  2i  and  2ii  (previously 
found  within  the  scope),  are  within  the 
scope  of  the  antidumping  duty  order; 
requested  December  22,  2006. 

Multiple  Countries 

A-1 22-503:  Certain  Iron  Construction 
Castings  from  Canada;  A-351-503  and 
C-351-504:  Certain  Iron  Construction 
Castings  from  Brazil;  A-570-502:  Iron 
Construction  Castings  from  the  People’s 
Republic  of  China 

Requestor:  Deeter  Foundry,  Inc.,  East 
Jordan  Iron  Works,  Inc.,  LeBaron 
Foundry,  Inc.,  Leed  Foundry,  Inc., 
Municipal  Castings,  Inc.,  Neenah 
Foundry  Company,  Tyler  Pipe 


Company,  and  U.S.  Foimdry  & 
Manufacturing  Co.;  whether  both  gray 
and  ductile  iron  construction  castings 
are  within  the  scope  of  the  antidumping 
and  countervailing  duty  orders; 
requested  on  March  23,  2007;^  initiated 
March  23,  2007. 

Anticircumvention  Rulings  Pending  as 
of  March  31,  2007: 

People’s  Republic  of  China 

A-570-001 :  Potassium  Permanganate 
from  the  People’s  Republic  of  China 

Requestor:  Specialty  Products 
International,  Inc.;  whether  sodium 
permanganate  is  later-developed 
merchandise  that  is  circumventing  the 
antidumping  duty  order;  requested 
October  10,  2006. 

A-570-504:  Petroleum  Wax  Candles, 
from  the  People’s  Republic  of  China 

Requestor:  National  Candle  Association; 
whether  candles  assembled  in  the 
United  States  from  molded  or  carved 
articles  of  wax  (a.k.a.  wickless  wax 
forms)  from  the  PRC  are  circumventing 
the  antidumping  duty  order;  requested 
December  14,  2005;  initiated  May  11, 
2006;  preliminary  affirmative 
circumvention  determination  March  22, 
2007. 

A-570-868:  Folding  Metal  Tables  and 
Chairs  from  the  People’s  Republic  of 
China 

Requestor:  Meco  Corporation;  whether 
the  common  leg  table  (a  folding  metal 
table  affixed  with  cross  bars  that  enable 
the  legs  to  fold  in  pairs)  produced  in  the 
PRC  is  a  minor  alteration  that 
circumvents  the  antidumping  duty 
order;  requested  October  31,  2005; 
initiated  June  1,  2006. 

A-570-894:  Certain  Tissue  Paper 
Products  from  the  People’s  Republic  of 
China 

Requestor:  Seaman  Paper  Company; 
whether  imports  of  tissue  paper  from 
Vietnam  made  out  of  jumbo  rolls  of 
tissue  paper  from  the  PRC  are 
circumventing  the  antidumping  duty 
order;  requested  July  19,  2006;  Initiated 
September  5,  2006. 

Interested  parties  are  invited  to 
comment  on  the  completeness  of  this 
list  of  pending  scope  and 
anticircumvention  inquiries.  Any 
comments  should  be  submitted  to  the 
Deputy  Assistant  Secretary  for  AD/CVD 
Operations,  Import  Administration, 
International  Trade  Administration, 
14th  Street  and  Constitution  Avenue, 


'  We  note  that  the  request  was  originally  hied  on 
March  7,  2007.  However,  it  was  re-filed  on  March 
23,  2007,  due  to  procedural  deficiencies. 


NyV,  Room  1870,  Washington,  DC 
20230. 

This  notice  is  published  in 
accordance  with  19  CFR  351.225(o). 

Dated:  April  25,  2007. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E7-8281  Filed*4-3(M)7:  8:45  am] 
BILUNG  CODE:  3510-OS-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Privacy  Act  of  1974:  System  of 
Records 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  new  system  of  records. 

SUMMARY:  This  notice  adds  a  new 
system  of  records  to  the  Commission’s 
systems  of  records  under  the  Privacy 
Act  of  1974,  Public  Law  93-579,  5 
U.S.C.  552a.  The  visitor  information 
system  contains  information  provided 
by  visitors  to  the  agency.  The  visitor 
provides  identification,  in  the  form  of  a 
driver’s  license,  passport,  or  Federal/ 
Military  ID.  The  company  affiliation  of 
the  visitor  will  also  be  requested.  This 
information  is  scanned  and  linked  to  the 
name  and  office  phone  number  of  the 
CFTC  employee  sponsoring  the  visit, 
along  with  information  on  the  location 
of  the  visit,  time  of  entry,  purpose  of  the 
visit,  and  the  number  of  the  badge 
issued  to  the  visitor.  The  piupose  of  the 
information  collection  is  to  enhance  the 
security  of  CFTC  employees  and 
property  by  verifying  the  identity  of 
visitors,  and  to  track  the  location  of  the 
visitor  so  that,  in  the  event  of  an 
emergency,  the  agency  can  account  for 
all  the  people  in  its  space.  Records  in 
the  visitor  system  will  be  retained  for 
three  months  and  then  purged. 

DATES:  Comments  on  the  establishment 
.of  the  new  system  of  records  must  be 
received  no  later  than  May  31,  2007. 

The  new  system  of  records  will  be 
effective  June  11,  2007  unless  the 
Commission  receives  comments  which 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be 
addressed  to  Eileen  Donovan,  Acting 
Secretary,  Commodity  Futmes  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St.,  NW.,  Washington,  DC 
20581.  Comments  may  be  sent  via 
electronic  mail  to  secretary@cftc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamrah  Semega,  Office  of  the  Executive 
Director,  Office  of  Management 
Operations  (202)  418-5155,  Commodity 
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Futures  Trading  Commission,’  Three 
Lafayette  Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Privacy  Act  of 
1974,  5  U.S.C.  552a,  and  the 
Commission’s  implementing 
regulations,  17  CFR  part  146,  the 
Commission  is  publishing  a  description 
of  a  new  system  of  records.  The  new 
system  contains  records  related  to 
visitors  to  the  Commission. 

The  new  system  of  records,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  will  be  submitted  to  the 
Committee  on  Government  Oversight 
and  Reform  of  the  U.S.  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  U.S.  Senate, 
and  the  Office  of  Management  and 
Budget,  piursuant  to  Appendix  I  to  OMB 
Circular  A-130,  “Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,”  dated 
February  20, 1996  (61FR6435). 
Accordingly,  the  Commission  is  giving 
notice  of  the  establishment  of  the 
following  system  of  records: 

CFTC-43 

SYSTEM  NAME: 

Visitor  Information  System. 

SYSTEM  location: 

The  system  is  located  in  the  Office  of 
the  Executive  Director,  Office  of 
Management  Operations,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Visitors  to  the  CFTC. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  from  personal  identity 
records,  such  as  driver’s  license, 
passport,  or  Federal/Military  ID;  the 
number  of  the  printed  badge  issued; 
location,  date,  and  time  of  entry; 
company  affiliation  of  visitor;  name  and 
phone  number  of  the  employee  visited; 
and  the  purpose  of  the  visit. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Federal  Property  and 
Administrative  Services  Act  of  1949  (63 
Stat.  377),  as  amended;  Homeland 
Security  Presidential  Directive  12 
{HSPD-12),  Policy  for  a  Common 
,  Identification  Standard  for  Federal 
Employees  and  Contractors,  August  27, 
2004. 

purpose: 

The  purpose  of  this  information  is  to 
verity  the  identify  of  visitors  in  order  to 
protect  the  employees  and  property  of 


the  Commission,  verify  that  visitors 
entering  the  property  are  authorized  to 
do  so,  and  track  the  time,  date,  and 
location  of  the  visitor  so  that,  in  the 
event  of  emergency,  the  agency  can 
account  for  all  the  people  in  its  space. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM: 

Information  in  this  system  may  be 
disclosed  in  accordance  with  the 
General  Statement  of  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  SAFEGUARDING  ACCESS,  RETAINING, 
AND  DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Computer  records  are  stored  in  a 
stand-alone  database.  Paper  reports  from 
the  system  are  kept  in  a  locked  file. 

retrievability: 

By  date,  and  by  visitor  name. 
safeguards: 

In  addition  to  general  building 
security,  access  to  the  visitor  database  is 
protected  by  password.  The  system,  as 
a  stand-alone  database,  is  not  accessible 
through  the  CFTC  network.  Reports  are 
kept  in  a  locked  file  with  limited  key 
access. 

RETENTION  AND  DISPOSAL: 

Records  will  be  retained  for  three 
months  and  then  purged. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Tammy  Semega,  Deputy  Director, 
Office  of  the  Executive  Director,  Office 
of  Management  Operations,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581. 

NOTiFionoN  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves,  or 
seeking  access  to  records  about 
themselves  in  the  system  of  records,  or 
contesting  the  content  of  records  about 
themselves  contained  in  this  system  of 
records  should  address  written  inquiry 
to  the  FOI  Privacy  and  Sunshine  Acts 
Compliance  Staff,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581. 

RECORD  SOURCE  CATEGORIES: 

The  individual  on  whom  the  record  is 
maintained. 

Issued  in  Washington,  DC,  on  April  25, 
2007. 

Eileen  Donovan, 

Acting  Secretary  of  the  Commission. 

(FR  Doc.  07-2117  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  S3S1-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army « 

Preparation  of  a  Real  Property 
Exchange  Environmental  lm|3act 
Statement  (EIS),  West  Los  Angeles,  CA 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  United  States  Army 
Reserve  (USAR)  will  prepare  an  EIS  to 
analyze  the  impacts  of  a  real  property 
exchange.  This  Real  Property  Exchange 
Program  is  conducted  imder  the 
authority  of  10  U.S.C.  18240,  as 
amended.  This  legislation  permits  DoD 
to  convey  certain  real  property  assets  of 
reserve  components  to  a  State,  local 
government,  local  authority,  or  private 
parties  in  exchange  for  land  and  real 
property  improvements,  existing  and/or 
to  be  constructed,  including  utilities, 
equipment,  and  furnishings  for  the 
replacement  facilities.  Approximately 
10  acres  with  two,  two-story  USAR 
Center  buildings  (Holderman  and 
Munemori  Halls)  and  a  detached 
maintenance  building  will  be  exchanged 
for  new  construction  or  real  property 
improvements  at  the  USAR  facilities 
located  at  (1)  Bell;  (2)  Miramar  Marine 
Corps  Air  Station,  located  in  San  Diego; 
and  (3)  March  USAR  Center  located.in 
Riverside.  The  exchange  property  being 
offered  by  the  Federal  Government  for 
development  by  the  private  sector  is 
located  at  the  Southeast  comer  of 
Wilshire  Boulevard  and  Federal  Avenue 
in  the  Southwestern  portion  of  Los 
Angeles  County  and  is  approximately  13 
miles  west  of  downtown  Los  Angeles. 
The  parcel  is  bounded  on  all  sided  by 
the  city  of  Los  Angeles,  and  is  centrally 
located  in  the  western  part  of  Los 
Angeles  County.  It  is  immediately 
surrounded  by  the  communities  of 
Westwood,  Brentwood,  Sawtelle,  and 
West  Los  Angeles,  which  are  all  part  of 
the  city  of  Los  Angeles.  Additionally, 
Santa  Monica,  Beverly  Hills,  and  Pacific 
Palisades  Me  all  within  5  miles  of  the 
subject  property.  The  EIS  will  discuss  in 
detail  the  10-acre  parcel  to  be 
exchanged  and  all  reasonable 
alternatives  including,  but  not  limited 
to,  the  (1)  No  Action  Alternative  and  (2) 
Army  Exchange  with  Non- 
Governmental  Development  alternatives 
on  the  exchanged  property.  New 
construction  or  real  property 
improvements  that  will  occur  at  the 
three  USAR  facilities  will  be  covered  by 
separate  National  Environmental  Policy 
Act  (NEPA)  dociunentation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Ryan  at  (562)  795-2356  or  by  e- 
mail  at  patricia.e.iyan@usar.arTny.mil. 
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SUPPLEMENTARY  INFORMATION:  An  EIS 

will  be  prepared  in  accordance  with 
NEPA  to  address  any  environmental  or 
socioeconomic  impacts  associated  with 
the  real  property  exchange.  The  EIS  will 
examine  a  wide  range  of  resource  areas, 
including,  but  not  limited  to,  land  use, 
air  quality,  traffic,  noise,  biological 
resources,  cultural  resources, 
socioeconomics,  utilities,  hazardous  and 
toxic  substances,  and  cumulative 
environmental  effects.  Air  quality  and 
traffic  effects  are  believed  at  this  time  to 
be  the  areas  with  greatest  potential  for 
impact. 

All  reasonable  alternatives,  including 
a  No  Action  Alternative  (as  required  by 
NEPA),  will  be  developed  and  analyzed 
in  the  EIS.  The  range  of  alternatives  will 
include  several  redevelopment 
scenarios.  During  the  scoping  process, 
other  alternatives  may  be  developed  for 
consideration.  The  EIS  will  analyze  , 
each  alternative’s  impact  on  the  natural 
and  cultural  environments  at  the  West 
Los  Angeles  facility  and  the 
surrounding  area.  Mitigation  measures 
will  also  be  considered  in  the  EIS. 

Tribal,  federal,  state  and  local 
agencies,  and  the  public  are  invited  to 
participate  in  the  scoping  process  for 
the  preparation  of  the  EIS.  The  scoping 
process  will  help  identify  additional 
possible  alternatives,  potential 
environmental  impacts,  and  key  issues 
of  concern  to  be  analyzed  in  the  EIS. 
Scoping  meetings  will  be  held  in 
convenient  locations  near  the  West  Los 
Angeles  facility.  Notification  of  the 
times  and  locations  for  the  scoping 
meetings  will  be  published  in  local 
newspapers.  To  ensure  scoping 
comments  are  fully  considered  in  the 
draft  EIS,  comments  and  suggestions 
should  be  received  within  the  30-day 
scoping  period. 

Dated:  April  17,  2007. 

Addison  D.  Davis,  IV, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health}. 

[FR  Doc.  07-2135  Filed  4-30-07;  8:45  am] 
BILLING  CODE  371(M)7-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  With 
an  Integrated  Feasibility  Report  for  the 
Chesapeake  Bay  Shoreline  Erosion 
Study,  MD 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DOD. 


ACTION:  Notice  of  intent. 

_ _ _  _ 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  the  Baltimore  District,  U.S. 
Army  Corps  of  Engineers  (USACE),  will 
conduct  a  review  of  the  1990 
Chesapeake  Bay  Shoreline  Erosion 
Study  io  investigate  shoreline  erosion 
and  related  sediment  management 
measures  which  could  be  undertaken  to 
protect  the  water  and  land  resources  of 
the  Chesapeake  Bay  watershed  and 
achieve  the  water  quality  conditions 
necessary  to  protect  the  Bay’s  living 
resources.  USACE  will  prepare  a  Draft 
Environmental  Impact  Statement  (EIS) 
and  integrated  feasibility  report 
documenting  study  findings  and  plan 
formulation. 

FOR  FURTHER  INFORMATION  CONTACT; 

Questions  about  the  proposed  DEIS  with 
integrated  feasibility  report  can  be 
addressed  to  Mr.  Kevin  Luebke,  U.S. 
Army  Corps  of  Engineers,  ATTN: 
CENAB-PL-P,  10  South  Howard  Street, 
P.O.  Box  1715,  Baltimore,  MD  21203- 
1715,  telephone  410-962-6141;  e-mail 
address:  Kevin.Luebke@usace.army.mil; 
or  Mr.  Christopher  Spaur,  same  address, 
telephone  410-962-6134;  e-mail 
address: 

Christopher.  C.  Spa  ur@usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  USACE  is 
conducting  this  review  in  partnership 
with  the  Maryland  Depaitoent  of 
Natural  Resources  (DNR).  The  1990 
study  evaluated  erosive  conditions 
along  the  Chesapeake  Bay  shoreline 
where  publicly  owned  property  and/or 
infrastructure  were  threatened.  The 
1990  study  also  investigated  sources  of 
sediment  firom  shoreline  that  contribute 
to  shoaling  of  public  navigation 
channels. 

Several  efforts  have  been  completed 
to  date  in  the  review.  Conditions  of  the 
Maryland  shoreline  have  been 
inventoried  by  the  Virginia  Institute  of 
Marine  Science  and  summary  data  and  . 
maps  are  now  available  on  the 
worldwide  Web  at  http:// 
ccrm.vims.edu/gisdatabasesJitmI.  Wave 
energy  has  been  modeled  regionally  for 
the  study  area  shoreline  by  USACE.  The 
U.S.  Fish  and  Wildlife  Service  prepared 
a  planning  aid  report  identifying 
shoreline-dependent  animal  and  plant 
species  and  important  habitats.  Efforts 
currently  underway  include:  (1) 
Conducting  a  statistical  cmalysis  of 
historic  shoreline  change  rates,  modeled 
shoreline  wave  energy,  and  current 
shoreline  to  correlate  relationships 
between  these  variables;  (2)  Forecasting 
shoreline  areas  likely  to  be  vulnerable  to 
future  erosion;  (3)  Characterizing  tidal 
tributary  shoreline  segments  vulnerable 


to  boat  wake  erosion;  and  (4]  ^ 

Formulating  shoreline  ecosystehi  ‘  ' 

restoration  and  public  property,  and 
inft’astructure  storm/flood  damage 
reduction  projects  for  implementation 
by  USACE,  DNR,  and  other  agencies  or 
organizations.  Engineering  feasibility, 
economic  costs  and  benefits,  and 
environmental  impacts  will  be 
considered  in  formulating  projects.  • 
Additionally,  the  study  partners,  in 
conjunction  with  Md.  Dept,  of  the 
Environment  (MDE),  initiated 
preparation  of  an  updated  shoreline 
erosion  control  handbook  for  waterfiront 
property  owners. 

Study  products  will  comprise 
components  of  a  shoreline  management 
master  plan  DNR  and  MDE  are 
developing  for  the  state  of  Maryland. 

The  master  plan  would  address  issuance 
of  stabilization  permits  for  shoreline 
property  owners,  shoreline  habitat 
restoration  and  conservation,  and 
coastal  flood  and  erosion  hazard 
reduction.  The  USACE  EIS  and 
integrated  feasibility  report  will  provide 
an  overview  of  the  master  plan  and 
include  environmental  compliance 
documentation  for  specific  projects 
USACE  may  pursue.  Projects  to  be 
pursued  independently  by  others  would 
require  separate  environmental 
compliance  efforts  to  be  undertaken  by 
other  agencies  and  organization. 

The  study  will  be  conducted  in 
compliance  with  Sections  401  and  404 
of  the  Clean  Water  Act,  Section  7  of  the 
Endangered  Species  Act,  the  Clean  Air 
Act,  the  U.S.  Fish  and  Wildlife 
Coordination  Act,  Section  106  of  the 
National  Historic  Preservation  Act, 
Prime  and  Unique  Farmlands,  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  and 
the  National  Pollutant  Discharge 
Elimination  System  Act.  All  appropriate 
documentation  [i.e.,  coordination  letters 
cmd  public  and  agency  comments)  will 
be  obtained  and  included  as  part  of  the 
EIS.  As  part  of  the  EIS  process, 
recommendations  of  projects  will  be 
based  on  an  evaluation  of  the  probable 
impact  of  the  proposed  activity  on  the 
public  interest.  The  decision  will  reflect 
the  national  concern  for  the  protection 
and  utilization  of  important  resources. 
The  benefit,  which  may  reasonably  be 
expected  to  accrue  from  the  proposal, 
will  be  balanced  against  its  reasonably 
foreseeable  detriments. 

It  is  expected  that  public  release  of 
the  DEIS  and  integrated  feasibility 
report  will  occur  in  Summer  2009. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  07-2114  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  3710-41-M 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy,  Certification 
Notice — 212;  Notice  of  Filings  of  Coal 
Capability  Powerplant  and  Industrial 
Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  filings. 


SUMMARY:  The  owners  or  operators  of 
twelve  baseload  electric  powerplants 
have  submitted  coal  capability  self- 
certifications  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA)  and  Department  of 
Energy  (DOE)  regulations  in  10  CFR 
501.60,  61. 


ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Electricity  Delivery  and  Energy 
Reliability,  Room  8G-026,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  . 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  at  (202)  586-9624. 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
FUA,  as  amended  (42  U.S.C.  8301  et 
seq.),  provides  that  no  new  baseload 
electric  powerplants  may  be  constructed 
or  operated  without  the  capability  to  use 
coal  or  another  alternate  fuel  as  a 
primary'  energy  source.  Pursuant  to  FUA 
section  201(d),  in  order  to  meet  the 
requirement  of  coal  capability,  the 


owner  or  operator  of  such  facilities 
proposing  to  use  natural  gas  or 
petroleum  as  its  primary  energy  source 
shall  certify  to  the  Secretary  of  Energy 
(Secretary)  prior  to  construction,  or 
prior  to  operation  as  a  base  load  electric 
powerplant,  that  such  powerplant  has 
the  capability  to  use  coal  or  another 
alternate  fuel.  Such  certification 
establishes  compliance  with  FUA 
section  201(a)  as  of  the  date  filed  with 
the  Secretary.  The  Secretary  is  required 
to  publish  a  notice  in  the  Federal 
Register  that  a  certification  has  been 
filed.  The  following  owners  of  proposed 
new  baseload  electric  powerplants  have 
filed  self-certifications  pursuant  to  FUA 
section  201(d)  and  in  accordance  with 
DOE  regulations  in  10  CFR  501.60,  61. 


Owner 

Capacity 

(MW) 

Plant  location 

In-service  date 

Freeport  Energy  Center,  L.P . . . 

265 

Freeport,  TX . 

June  2005. 

Mankato  Energy  Center,  LLC  . 

505 

Mankato,  MN . 

June  2006. 

MEP  Pleasant  Hill,  LLC  . 

585 

Pleasant  Hill,  MO  . 

Phase  1:  June  2001 . 
i  Phase  II:  Feb.  2002. 

Bethpage  Energy  Center  3,  LLC  . . 

79.9 

Hicksville,  NY  . 

June  2005. 

Consolidated  Edison  Company  of  New  York  Inc . 

360 

New  York,  NY  . 

First  Qtr.  2005. 

Brazos  Valley  Energy  LP . 

508 

Richmond,  TX  . 

May  2003. 

Florida  Municipal  Power  Agency . 

48 

Key  West,  FL  . 

April  10,  2006. 

Bridgeport  Energy,  LLC  . ; . 

490 

Bridgeport,  CT . 

July  1999. 

Duke  Energy  Moss  Landings  . . . 

1,020 

Moss  Lemding,  CA  . 

July  2002. 

Florida  Municipal  Power  Agency . 

300 

Fort  Pierce,  FL  . 

May  1,  2008. 

Caithness  Long  Island,  LLC . 

346 

Yaphank,  NY . 

July  1,  2009. 

Plains  End  II,  LLC  . 

118 

Golden,  CO  . 

May  2008. 

Issued  in  Washington,  DC,  on  April  24, 
2007. 

Anthony  J.  Como, 

Director,  Permitting  and  Siting,  Office  of 
Electricity  Delivery  and  Energy  Reliability. 
[FR  Doc.  E7-8267  Filed  4-30-07;  8:45  am) 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Hanford.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-^463,  86  Stat.  770)  requires  that 
public  notice  of  this  meeting  be 
announced  in  the  Federal  Register. 
OATES:  Thursday,  June  7,  2007.  9  a.m.- 
5  p.m.  Friday,  June  8,  2007.  8:30  a.m.- 
4  p.m. 

ADDRESSES:  Red  Lion  Hotel  Pasco,  2525 
North  20th  Avenue,  Pasco,  Washington 
99304,  Phone:  (509)  547-0701,  Fax: 
(509) 544-3908. 


FOR  FURTHER  INFORMATION  CONTACT:  Erik 
'Olds,  Federal  Coordinator,  Department 
of  Energy  Richland  Operations  Office, 
2440  Stevens  Drive,  P.O.  Box  450,  H6-  , 
60;  Richland,  WA  99352;  Phone:  (509) 
372-9130;  or  E-mail: 
Theodore_E_Erik_01ds@orp.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  enviroiunental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda: 

•  Discussion  of  2009  Budget  Advice. 

•  Office  of  River  Protection  Tank 
Waste  Program  Path  Forward  and  Logic 
Diagreun. 

•  River  and  Plateau  Committee 
Groundwater  Flowsheet. 

•  Worker  Compensation  Advice. 

•  Tank  Closure  and  Waste 
Management  Environmental  Impact 
Statement  Update. 

•  Hanford  Advisory  Board  Draft 
Priorities. 

•  Demonstration  Bulk  Vitrification 
System  Update. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 


who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Erik  Olds’  office  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Individuals 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  U.S.  Department  of 
Energy’s  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Erik  Olds’  office 
at  the  address  or  telephone  number 
listed  above. 
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Issued  at  Washington,  DC  on  April  25, 
2007. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  E7-8253  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Savannah  River  Site. 
The  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92^63,  86  Stat.  770) 
requires  that  public  notice  of  this 
meeting  be  announced  in  the  Federal 
Register. 

DATES:  Monday,  May  21,  2007. 1  p.m.- 
5  p.m.  Tuesday,  May  22,  2007.  8:30 
a.m.-4  p.m. 

ADDRESSES:  Doubletree  Hotel,  411  West 
Bay  Street,  Savannah,  GA  31404. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerri  Flemming,  Office  of  External 
Affairs,  Department  of  Energy  Savannah 
River  Operations  Office,  P.O.  Box  A, 
Aiken,  SC,  29802;  Phone:  (803)  952- 
7886. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  piupose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

Monday,  May  21,  2007 

1  p.m.  Combined  Committee  Session. 

5  p.m.  Adjourn. 

Tuesday,  May  22,  2007 

8:30  a.m.  Approval  of  Minutes, 
Agency  Updates. 

9:45  a.m.  Public  Comment  Session. 

10  a.m.  Chair  and  Facilitator  Update. 
10:45  a.m.  Strategic  &  Legacy 

Management  Committee  Report. 
11:45  a.m.  Public  Comment  Session. 
12  p.m.  Lunch  Break. 

1  p.m.  Nuclear  Materials  Committee 
Report. 

1:45  p.m.  Waste  Management 
Committee  Report. 

2:15  p.m.  Public  Comment  Session. 
2:30  p.m.  Facility  Disposition  &  Site 
Remediation  Committee  Report. 

3  p.m.  Administrative  Committee 
Report. 


4  p.m.  Adjourn. 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday,  May  21,  2007. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming’s  office  at  the 
address  or  telephone  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Individuals 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  U.S.  Department  of 
Energy’s  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Gerri  Flemmijjg,  Department 
of  Energy  Savannah  River  Operations 
Office,  P.O.  Box  A,  Aiken,  SC,  29802,  or 
by  calling  her  at  (803)  952-7886. 

Issued  at  Washington,  DC  on  April  26, 
2007. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  E7-8254  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  NJ07-3-000] 

Basin  Electric  Power  Cooperative; 
Notice  of  Filing 

April  24.  2007. 

Take  notice  that  on  April  16,  2007, 
Basin  Electric  Cooperative  filed  revised 
tariff  sheets  to  its  non-jurisdictional 
open-access  transmission  reciprocity 
tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  1,  to  comply  with 
paragraph  139  of  Order  No.  890  and  the 
Commission’s  April  11,  2007  Order. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 


accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Aijy  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
comment  date.  On  or  before  the 
comment  date,  it  is  not  necessary  to 
serve  motions  to  intervene  or  protests 
on  persons  other  than  the  Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary’'  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  May  7,  2007. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-8215  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-509-000] 

Centennial  Power,  Inc.;  Notice  of 
Issuance  of  Order 

April  24.  2007. 

Centennial  Power,  Inc.  (Centennial 
Power)  filed  an  application  for  market- 
based  rate  authority,  with  an 
accompanying  tariff.  The  proposed 
market-based  rate  tariff  provides  for  the 
sale  of  energy,  capacity  and  ancillary 
services  at  market-based  rates. 
Centennial  Power  also  requested 
waivers  of  various  Commission 
regulations.  In  particular.  Centennial 
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Power  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Centennial. 

On  March  7,  2003,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — West,  granted  the 
requests  for  blanket  approval  under  part 
34  (Director’s  Order).  The  Director’s 
Order  also  stated  that  the  Conunission 
would  publish  a  separate  notice  in  the 
Federal  Register  establishing  a  period  of 
time  for  the  filing  of  protests. 
Accordingly,  any  person  desiring  to  be 
heard  concerning  the  blanket  approvals 
of  issuances  of  securities  or  assumptions 
of  liability  by  Centennial  Power  should 
file  a  protest  with  the  Federal  Energy 
j  Regulatory  Commission,  888  First 

Street,  NE.,  Washington,  DC  20426,  in 
accordemce  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure.  18  CFR  385.211,  385.214 
(2004). 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  is  May  23, 
2007. 


“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

Kimberly  D.  Bose, 

Secretary. 

IFR  Doc.  E7-8211  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER07-656-000  and  ER07-656- 
001] 

CMT  Fund  IX,  LLC;  Notice  of  Issuance 
of  Order 

April  24,  2007. 

CMT  Fund  DC,  LLC  (CMT)  filed  an 
application  for  market-based  rate 
authority,  with  an  accompanying  rate 
schedule.  The  proposed  market-based 
rate  schedule  provides  for  the  sale  of 
energy  at  market-based  rates.  CMT  also 
requested  waivers  of  various 
Commission  regulations.  In  particular, 
CMT  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  CMT. 

On  April  20,  2007,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — West,  granted  the 
requests  for  blanket  approval  under  part 
'34  (Director’s  Order).  The  Director’s 
Order  also  stated  that  the  Commission 
would  publish  a  separate  notice  in  the 
Federal  Register  establishing  a  period  of 
time  for  the  filing  of  protests. 
Accordingly,  any  person  desiring  to  be 
hear^  concerning  the  blanket  approvals 
of  issuances  of  securities  or  assumptions 
of  liability  by  CMT  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  jmd 
Procedure.  18  CFR  385.211,  385.214 
(2004). 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  is  May  21, 
2007. 

Absent  a  request  to  be  heard  in 
opposition  to  such  blanket  approvals  by 
the  deadline  above,  CMT  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person: 
provided  that  such  issuance  or 
assiunption  is  for  some  lawful  object 
within  the  corporate  purposes  of  CMT, 
compatible  with  the  public  interest,  and 


Absent  a  request  to  be  heard  in 
opposition  to  such  blanket  approvals  by 
the  deadline  above,  Centeimicil  Power  is 
authorized  to  issue  secmities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Centennial  Power,  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approvals  of  Centennial  Power’s 
issuance  of  securities  or  assumptions  of 
liability. 

Copies  of  the  full  text  of  the  Director’s 
Order  are  available  from  the 
Commission’s  Public  Reference  Room, 
888  First  Street,  NE.,  Washington,  DC 
20426.  The  Order  may  also  be  viewed 
on  the  Commission’s  Web  site  at  http:// 
www.ferc.gov,  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document. 

Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 


is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approvals  of  CMT’s  issuance  of 
secmities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Director’s 
Order  are  available  from  the 
Commission’s  Public  Reference  Room, 
888  First  Street,  NE.,  Washington,  DC 
20426.  The  Order  may  also  be  viewed 
on  the  Commission’s  Web  site  at 
http://www.ferc.gov,  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  filed  to  access  the  document. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-8214  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP07-17»-4)01] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Compiiance  Filing 

April  24,  2007. 

Take  notice  that,  on  April  19,  2007, 
Gulf  South  Pipeline  Company,  LP 
submitted  a  compliance  filing  pursuant 
to  the  Commission’s  order  issued  March 
30,  2007  in  Docket  No.  RP07-179,  Gulf 
South  Pipeline  Company,  LP,  118  FERC 
TI  61,262  (2007). 

Gulf  South  states  that  copies  of  the 
filing  were  served  on  parties  on  the 
official  service  list  in  the  above- 
captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  must  file  in  accordance  with  Rule 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  Protests  to  this  filing  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Such  protests  must  be  filed  in 
accordance  with  the  provisions  of 
§  154.210  of  the  Commission’s 
regulations  (18  CFR  154.210).  Anyone 
filing  a  protest  must  serve  a  copy  of  that 
document  on  all  the  parties  to  the 
proceeding. 
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The  Commission  encourages 
electronic  submission  of  protests  in  lieu 
of  paper  using  the  “eFiling”  link  at 
http://www.ferc.gov.  Persons  imable  to 
file  electronically  should  submit  an 
original  and  14  copies  of  the  protest  to 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washinj^on,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
docinnent  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  firee).  For  TTY,  call 
(202) 502-8659. 

Kimberly  D.  Bose, 

Secretary. 

(FR  Doc.  E7-8217  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP07-403-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  24,  2007. 

Take  notice  that  on  April  19,  2007, 
Northern  Natm-al  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  Ninth  Revised  Sheet  No.  146,  to 
become  effective  May  20,  2007. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  in  accordance 
with  the  provisions  of  Section  154.210 
of  the  Commission’s  regulations  (18  CFR 
154.210).  Anyone  filing  an  intervention 
or  protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  Anyone 
filing  an  intervention  or  protest  on  or 
before  the  intervention  or  protest  date 
need  not  serve  motions  to  intervene  or 


protests  on  persons  other  than  the 
Applicant. 

The  Commission  encomages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  ^a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-8209  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL07-57-000] 

PJM  Interconnection,  LLC;  Notice  of 
Institution  of  Proceeding  and  Refund 
Effective  Date 

April  24,  2007. 

On  April  19,  2007,  the  Commission 
issued  an  order  that  instituted  a 
proceeding  in  the  above-referenced 
docket,  pursuant  to  section  206  of  the  • 
Federal  Power  Act  (FPA),  16  U.S.C. 

824e,  regarding  PJM’s  allocation  of  costs 
for  “economic”  projects. 

The  refund  effective  date  in  the 
above-docketed  proceedings, 
established  pursuant  to  section  206(b)  of 
the  FPA,  will  be  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-8218  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER07-B09-000] 

Project  Orange  Associates,  LLC; 

Notice  of  Issuance  of  Order 

April  24.  2007. 

Project  Orange  Associates,  LLC 
(Project  Orange)  filed  an  application  for 
market-ba.sed  rate  authority,  with  an 
accompanying  rate  schedule.  The 
proposed  market-based  rate  schedule 
provides  for  the  sale  of  energy,  capacity 
and  ancillary  services  at  market-based 
rates.  Project  Orange  also  requested 
waivers  of  various  Commission 
regulations.  In  particular.  Project  Orange 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Project 
Orange. 

On  April  24,  2007,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — W’est,  granted  the 
requests  for  blanket  approval  under  part 
34  (Director’s  Order).  The  Director’s 
Order  also  stated  that  the  Commission 
would  publish  a  separate  notice  in  the 
Federal  Register  establishing  a  period  of 
time  for  the  filing  of  protests. 
Accordingly,  any  person  desiring  to  be 
heard  concerning  the  blanket  approvals 
of  issuances  of  securities  or  assumptions 
of  liability  by  Project  Orange  should  file 
a  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure.  18  CFR  385.211,  385.214 
(2004). 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  is  May  24, 
2007. 

Absent  a  request  to  be  heard  in 
opposition  to  such  blanket  approvals  by 
the  deadline  above.  Project  Orange  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Project 
Orange,  compatible  with  the  public 
interest,  and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approvals  of  Project  Orange’s  issuance 
of  seciuities  or  assumptions  of  liability. 
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Copies  of  the  fail  text  of  theiDfredbr ’s 
Order  are  available  from  the 
Commission’s  Public  Reference  Robitt,"' 
888  First  Street,  NE.,  Washington,  DC 
20426.  The  Order  may  also  be  viewed 
on  the  Commission’s  Web  site  at 
http://www.ferc.gov,  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  filed  to  access  the  document. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-8213  Filed  4-30-07;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER04-1 027-000] 

Rocky  Mountain  Power,  Inc.;  Notice  of 
Issuance  of  Order 

April  24,  2007. 

Rocky  Mountain  Power,  Inc.  (Rocky 
Mountain)  filed  an  application  for 
market-based  rate  authority,  with  an 
accompanying  tariff.  The  proposed 
market-based  rate  tariff  provides  for  the 
sale  of  capacity  and  energy  at  market- 
based  rates.  Rocky  Mountain  also 
requested  waivers  of  various 
Commission  regulations.  In  particular. 
Rocky  Mountain  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Rocky  Mountain. 

On  September  3,  2004,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — West,  granted  the 
requests  for  blanket  approval  under  part 
34  (Director’s  Order).  The  Director’s 
Order  also  stated  that  the  Commission 
would  publish  a  separate  notice  in  the 
Federal  Register  establishing  a  period  of 
time  for  the  filing  of  protests. 
Accordingly,  any  person  desiring  to  be 
heard  concerning  the  blanket  approvals 
of  issuances  .of  secimities  or  assumptions 
of  liability  by  Rocky  Mountain  should 
file  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure.  18  CFR  385.211,  385.214 
(2004). 


Notice  is  hereby  given  that  the 
deadline  for  filing  protests  is  May  23, 
2007. 

Absent  a  request  to  be  heard  in 
opposition  to  such  blanket  approvals  by 
the  deadline  above.  Rocky  Moimtain  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  siu'ety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Rocky 
Mountain,  compatible  with  the  public 
interest,  emd.is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Conunission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approvals  of  Rocky  Mountain’s  issuance 
of  securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Director’s 
Order  are  available  from  the 
Commission’s  Public  Reference  Room, 
888  First  Street,  NE.,  Washington,  DC 
20426.  The  Order  may  also  be  viewed 
on  the  Commission’s  Web  site  at 
http://www.ferc.gov,  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  filed  to  access  the  document. 
Conunents,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-8212  Filed  4-30-07;  8:45  am) 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL07-58-000] 

Organization  of  PJM  States,  Inc.; 
District  of  Columbia  Public  Service 
Commission;  Indiana  Utility  Regulatory 
Commission;  Kentucky  Public  Service 
Commission;  Maryland  Public  Service 
Commission,  New  Jersey  Board  of 
Public  Utilities;  North  Carolina  Utilities 
Commission;  Pennsylvania  Public 
Utility  Commission;  and  the  Virginia 
State  Corporation  Commission, 
Petitioners,  v.  PJM  Interconnection, 
L.L.C.,  Respondent;  Notice  of 
Complaint 

April  24.  2007. 

Take  notice  that  on  April  23,  2007, 
the  Organization  of  PJM  States,  Inc.,  the 


District  of  Columbia  Public  Service 
Commission;  the  Indiana  Utility 
Regulatory  Commission;  the  Kentudcy 
Public  Service  Commission;  the 
Maryland  Public  Service  Commission; 
the  New  Jersey  Board  of  Public  Utilities; 
the  North  Carolina  Utilities 
Commission;  the  Pennsylvania  Public 
Utility  Commission;  and  the  Virginia 
State  Corporation  Commission 
(collectively.  Complainants)  hereby 
submit  a  complaint  against  PJM 
Interconnection,  L.L.C.  (PJM),  alleging 
apparent  violations  of  Attachment  M  of 
the  PJM  Open  Access  Transmission 
Tariff  with  regard  to  the  independence 
and  operation  of  the  PJM  Market 
Monitor  and  Market  Monitoring  Unit. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  Complainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  May  3,  2007. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-«210  Filed  4-30-07;  8:45  am] 
BILLING  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Fiiings  #  1 

April  24.  2007. 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  EC07-80-000; 
EL07-55-000. 

Applicants:  Nevada  Solar  One,  LLC. 

Description:  Nevada  Solar,  LLC’s 
application  for  authorization  for 
transaction  under  section  203  of  the 
FPA  and  request  for.  finding  regarding 
Public  Utility  Status  as  defined  in 
section  201(e)  of  the  FPA. 

Filed  Date:  A/1212007. 

Accession  Number:  20070416-0328. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  May  14,  2007. 

Docket  Numbers:  EC07-81-000. 

Applicants:  Storm  Lake  Power 
Partners  II  LLC;  Lake  Benton  Power 
Partners  LLC;  SFG— J  Inc;  SFG-M  Inc;  RP 
Wind  LBI  LLC;  RP  WIND  SLH  LLC;  AES 
Mid-West  Holdings,  L.L.C. 

Description:  Storm  Lake  Power 
Partners  II,  LLC  et  al  submit  an 
application  for  order  vmder  section  203 
of  the  fpa  and  request  for  waivers  and 
expedited  action. 

'  Filed  Date:  A/17/2007. 

Accession  Number:  20070419-0151. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  May  8,  2007. 

Docket  Numbers:  EC07-82-000. 

Applicants:  Avista  Energy,  Inc.;  Coral 
Power,  L.L.C. 

Description:  Avista  Energy,  Inc.  and 
Coral  Power,  L.L.C.  submit  their 
application  for  authorization  for 
disposition  of  jurisdictional  facilities 
and  request  for  expedited  action. 

Filed  Date:  4/18/2007. 

Accession  Number:  20070419-0305. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  18,  2007. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER05-522-003; 
ER06-1382-003. 

Applicants:  Bluegrass  Generation 
Company,  L.L.C. 

Description:  Bluegrass  Generation  Co, 
LLC  submits  a  compliance  filing  of  its 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  Rate 
Schedule  2  etc  pursuant  to  FERC’s  3/16/ 
07  Order. 

Filed  Date:  4/16/2007. 

Accession  Number:  20070419-0246. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  May  7,  2007. 


Docket  Numbers:  ER05-7 64-004. 

Applicants:  Montana  Alherta  Tie  Ltd. 

Description:  Montana  Alberta  Tie  Ltd 
submits  an  amendment  to  its  9/15/06 
compliance  filing  in  order  to  conform 
the  OATT  more  fully  to  the 
Commission’s  Pro  Forma  OATT  as 
adopted  in  Order  888. 

Filed  Date:  A/13/2007. 

Accession  Number:  20070418-0113. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  4,  2007. 

Docket  Numbers:  ER06-1 8-008. 

Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  Midwest  Independent 
Transmission  System  Operator,  Inc. 
submits  proposed  revisions  to  its 
OATficEMT,  Substitute  First  Revised 
Sheet  1839  et  al  to  FERC  Electric  Tariff, 
Third  Revised  Vol  1. 

Filed  Date:  4/17/2007. 

Accession  Number:  20070419-0111. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  May  8,  2007. 

Docket  Numbers:  ER07-518-001. 

Applicants:  Louisville  Gas  &  Electric 
Co;  Kentucky  Utilities  Company. 

Description:  Louisville  Gas  and 
Electric  Co.  and  Kentucky  Utilities  . 
Company  submits  a  compliance  refund 
report  of  in  Response  to  the 
Commission’s  March  12,  2007  Letter 
Order. 

Filed  Date:  A/19/2007. 

Accession  Number:  20070419-5040. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  ER07-757-000. 

Applicants:  Central  Vermont  Public 
Service  Corporation. 

Description:  Central  Vermont  Public 
Service  Corp  submits  First  Revised 
Sheet  2453  et  al  to  FERC  Electric  Tariff 
3  for  its  Schedule  21-CV  pursuant  to 
Order  668. 

Filed  Date:  4/16/2007. 

Accession  Number:  20070419-0110. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  May  7,  2007. 

Docket  Numbers:  ER07-758-000. 

Applicants:  Inland  Empire  Energy 
Center,  L.L.C. 

Description:  Inland  Empite  Energy 
Center,  LLC  submits  an  application  for 
its  Market  based  Rate  Authority,  FERC 
Electric  Tariff  Original  Volume  1,  under 
section  205  of  the  FPA  and  request  for 
waivers  and  pre-approvals. 

Filed  Date:  4/16/2007. 

Accession  Number:  20070419-0245. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  May  7,  2007. 

Docket  Numbers:  ER07-759-000. 

Applicants:  Northeast  Utilities 
Service  Company. 

Description:  Northeast  Utilities 
Service  Co  on  behalf  of  The  Connecticut 


,  Light  and  Power  Co  et  al  submits  a 
series  of  standardized  agreements  and 
tariff  amendments  that  are  designed  to 
more  precisely  define  parties 
responsibilities  etc. 

Filed  Dqte:  4/16/2007. 

Accession  Number:  20070419-0109. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  May  Z,  2007. 

Docket  Numbers:  ER07-760-000. 

Applicants:  ISO  New  England  Inc.; 
New  England  Power  Pool  Participants 
Committee. 

Description:  ISO  New  England,  Inc 
and  New  England  Power  Pool 
Participants  Committee  submits 
proposed  amendments  to  the  Financial 
Assurance  Policies  that  are  Exhibits  LA 
and  IB  to  section  I  of  the  ISO  Tariff. 

Filed  Date:  A/17/2007. 

Accession  Number:  20070419-0304. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  May  8,  2007. 

Docket  Numbers:  ERO7-761-0OO. 

Applicants:  Fulcrum  Energy  Limited. 

Description:  Fulcrum  Energy  Limited 
submits  their  petition  for  acceptance  of 
FERC  Electric  Tariff,  Original  Volume  1, 
waivers  and  blanket  authority. 

Filed  Date:  A/20/2007. 

Accession  Number:  20070419-0301. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  May  11,  2007. 

Docket  Numbers:  ER07-762-000. 

Applicants:  Illinois  Power  Company. 

Description:  Illinois  Power  Co  dba 
AmerenIP  submits  a  notice  of 
termination  and  a  service  agreement 
sheet  canceling  the  First  Revised 
Interconnection  and  Operating 
Agreement  with  Franklin  County  Power 
of  Illinois,  LLC. 

Filed  Date:  4/1 7/2007. 

Accession  Number:  20070419-0303. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  May  8,  2007. 

Docket  Numbers:  ER07-771-000. 

Applicants:  Bluegrass  Generation 
Company,  LLC. 

Description:  Louisville  Gas  and 
Electric  Co  and  Kentucky  Utilities  Co  et 
al  submits  its  revised  Schedule  2, 
Reactive  Power  Supply  &  Voltage 
Control  under  its  Open  Access 
Transmission  Tariff. 

Filed  Date:  A/10/2007. 

Accession  Number:  20070419-0244. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  May  7,  2007. 

Take  notice  that  the  Commission 
received  the  following  electric  securities 
filings: 

Docket  Numbers:  ES07-31-000. 

Applicants:  Trans  Bay  Cable  LLC. 

Description:  Trans  Bay  Cable  LLC 
submits  its  application  for  Authority  To 
Issue  Seciurities  Under  Section  204  Of 
The  FPA. 


Filed  Date:  4/19/2007, 

Accession  Number:  200704^9-5019. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Take  notice  that  the  Commission 
received  the  following  foreign  utility 
company  status  filings; 

Docket  Numbers:  FC07-32-000. 

Applicants:  EDP  Gas — S.G.P.S.,  S.A. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Status 
Company  EDP  Gas. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5120. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07-33-000. 

Applicants:  EDP  Imobiliaria  e 
Participacoes,  S.A. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  EDP  Imobiliaria  e 
Participacoes,  S.A. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5121. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07-34-000. 

Applicants:  Nuevas  Energias  de 
Occidente. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  Nuevas  Energias  de  Occidente. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5124. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07-35-000. 

Applicants:  Balwerk — Consultadoria 
Economica  e  Part. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  Balwerk — Consultadoria 
Economica  e  Part. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5122. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07-36-000. 

Applicants:  EDP  Comercial — 
Comercializacao  de  Energ. 

Description:  Notification  of  Self- 
Certification  of  EDP  Comercial — 
Comercializacao  de  Energia,  S.A. 

Filed  Date:  4/19/2007. 

Acces^on  Number:  20070418-5125. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07-37-000. 

Applicants:  EDP  Distribuicao  de 
Energia,  S.A. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  EDP  Distribuicao  de  Energia, 
S.A. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5126. 


Comment  Date:  5  p.m.  Eastern  Tiine 
on  Thursday,  May  ^0,  2007. 

Docket  Numbers:  EC07-38-000. 

Applicants:  EDP  Finance  Company 
Ltd. 

Description:  Notification  of  Self- 
Certification  Foreign  Utility  Company 
Status  of  EDP  Finance  Company  Ltd. 

Filed  Date:  Al 19/2007. 

Accession  Number:  20070418-5127. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07-39-000. 

Applicants:  Enemova — Novas 
Energias  S.A. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  Enernova — Novas  Energias 
S.A. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5128. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07— 40-000. 

Applicants:  Electrira  de  la  Ribera  del 
Ebro,  S.A. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  Electrica  de  la  Ribera  del  Ebro, 
S.A. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5130. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07— 41-000. 

Applicants:  Hidroelectrica  del 
Cantabrico,  S.A. 

•  Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  for  Hidroelectrica  del  Cantabrico, 
S.A. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5132. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07— 42-000. 

Applicants:  DECA  II — Distribuicion 
Electrica  Centro. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  DECA  II-:— Distribution 
Electrica  Centroamericana  Dos  II,  S.A. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5134. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07— 43-000. 

Applicants:  EDP  Energias  de  Brasil, 
S.A.  . 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  EDP  Energias  do  Brasil,  S.A. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5136. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07-44-000. 


App/icanfs;  EDP  Prbducacf  ^*^^  P  ■  "3 
Bioelectrica,  S.A.  ^ 

Description  .'Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  EDP  Producao  Bioelectrica, 

S.A. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5138. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07-45-000. 

Applicants:  EDP  Gestao  da  Producao 
de  Energia,  S.A. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  EDP  Gestao  da  Producao  de 
Energia,  S.A. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5139. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Docket  Numbers:  FC07— 46-000. 

Applicants:  Electrica  S.A.R.L. — 
Empresa  de  Electric. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  Electrica  S.A.R.L. — Empresa  de 
Electricidade  e  Agua. 

Filed  Date:  4/19/2007. 

Accession  Number:  20070418-5140. 

Comment  Date:  5  p  m.  Eastern  Time 
on  Thiursday,  May  10,  2007. 

Docket  Numbers:  FC07— 47-000. 

Applicants:  REN — Energeticas 
Nacionais,  SGPS,  S.A. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  REN — Energeticas  Nacionais,' 
SGPS,  S.A. 

Filed  Date:  A/19/2007. 

Accession  Number:  20070418-5142. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thmsday,  May  10,  2007. 

Docket  Numbers:  FC07-48-000. 

Applicants:  EDP  Investment,  Lda. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  Company 
Status  of  EDP  Investment,  Lda. 

Filed  Date:  A/19/2007 

Accession  Number:  20070418-5143. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  May  10,  2007. 

Take  notice  that  the  Commission 
received  the  following  PURPA 
210(m)(3)  filings: 

Docket  Numbers:  QM07— 4-000. 

^  Applicants:  American  Electric  Power 
Service  Corporation. 

Description:  American  Electric  Power 
Service  Corp  on  behalf  of  Appalachian 
Power  Company  et  al  submit  an 
application  for  relief  on  a  service 
territory-wide  basis  fi-om  the  mandatory 
purchase  obligation  contained  in 
Section  292.303(a)  of  FERC’s 
regulations. 

Filed  Date:  4/19/2007. 
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Accession  Number:  20070423-0373. 

Comment  Date:  5  p.m.  Eastern  Time  ' 
on  Thursday,  May  17,  2007. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission  • 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  dt)ckets(s).  For 
assistance  with  any  FERC  Online  ‘ 
service,  please  e-mail 
FERCOnIineSupport@ferc.gov.  or  call 
(866)  208-3676  (toll  ft-ee).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-8238  Filed  4-30-07;  8:45  am) 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2385-021] 

Finch,  Pruyn  and  Company,  Finch 
Hydro  Holdings  LLC;  Notice  of 
Application  for  Transfer  of  License  and 
Soiiciting  Comments,  Motions  To 
Intervene,  and  Protests 

April  24,  2007. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No.:  2385-021. 

c.  Date  Filed:  April  20,  2007. 

d.  Applicants:  Finch,  Pruyn  and' 
Company,  Inc.  (FP&C)(Transferor)  and 
Finch  Hydro  Holdings  LLC  (FHH) 
(Transferee). 

e.  Name  and  Location  of  Project:  The 
Glens  Falls  Hydroelectric  Project  is 
located  on  the  Hudson  River,  in  Warren 
and  Saratoga  Counties,  New  York. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  For  FP&C 
(Transferor):  Mr.  David  P.  Manny, 

Finch,  Pruyn  and  Company,  Inc.,  1  Glen 
Street,  Glen  Falls,  NY  10821-0396. 
Charles  G.  Banino,  Wormser,  Kiely, 
Galef  &  Jacobs  LLP,  825  Third  Avenue, 
New  York,  NY  10022,  (21'2)  687-4900. 
For  FHH  (Transferee):  Finch  Hydro 
Holdings  LLC,  Attn:  Andrew  Bursky, 
One  Sound  Shore  Drive,  Suite  302, 
Greenwich,  CT  06830.  Douglas  W. 
Smith,  John  Clements,  Van  Ness 
Feldman,  PC,  1050  Thomas  Jefferson  St., 
NW.,  Washington,  DC  20007,  (202)  298- 
1800. 

h.  FERC  Contact:  Etta  L.  Foster  (202) 
502-8769,  and  e-mail; 

etta  .foster@ferc.gov. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  May 
9,  2007. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper,  see  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission’s  Web 
site  under  the  “e-Filing”  link.  The 
Commission  strongly  encourages 
electronic  filings.  Please  include  the 
project  number  (P-2385-021)  on  any 
comments,  protests,  or  motions  filed. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  interveners 


iiling  a  document  with  the  Commission 
to  serve  a  copy  of  that  documjent  on  ‘  ^ 
each  person  in  the  official  service  list  ' 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  documents 
on  that  resource  agency. 

j.  Description  of  Application: 
Applicants  request  approval,  under 
Section  8  of  the  Federal  Power  Act,  of 
a  transfer  of  license  for  the  Glens  Falls 
Hydroelectric  Project  No.  2385  from 
Finch,  Pruyn  and  Company,  Inc.  to 
Finch  Hydro  Holdings  LLC. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission’s  Web  site  at  http:// 
www.ferc.gov  using  the  “eLibrary”  link. 
Enter  the  project  number  excluding  the 
last  three  digits  (P-2385)  in  the  docket 
number  field  to  access  the  document. 

For  online  assistance,  contact 
FERCOnlineSupport@ferc.gov  or  call 
toll-free  (866)  208-3676,  for  TTY,  call 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
addresses  in  item  g. 

l.  Individuals  desiring  to  be  included 
or.-,  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

m.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

n.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”,  “PROTESTS”,  OR 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
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of  the  Applicant  specified  in  the 
particular  application. 

o.  Agency  Conunents — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filling  comments,  it  will  be  assumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E7-S216  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OH-167-1;  FRL-8307-9] 

Adequacy  Status  of  the  Columbus  and 
Toledo,  OH,  Submitted  8-Hour  Ozone 
Redesignation  and  Maintenance  Plans 
for  Transportation  Conformity 
Purposes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

SUMMARY:  In  this  notice.  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  (MVEBs)  for  volatile  organic 
compounds  (VOC)  and  oxides  of 
nitrogen  (NOx)  in  the  Columbus,  Ohio 
area  (Delaware,  Fairfield,  Franklin, 
Knox,  Licking,  and  Madison  Counties) 
and  the  Toledo,  Ohio  area  (Lucas  and 
Wood  Counties)  are  adequate  for  use  in 
transportation  conformity 
determinations.  Ohio  submitted  the 
Columbus  budgets  with  an 
8-hour  ozone  redesignation  request  and 
maintenance  plan  on  December  28, 

2006,  January  10,  2007,  and  March  9, 

2007.  Ohio  submitted  the  Toledo 
budgets  with  an  8-hour  ozone 
redesignation  request  and  maintenance 
plan  on  December  22,  2006,  and  March 
9,  2007.  As  a  result  of  our  finding, 
Columbus  and  Toledo,  Ohio  must  use 
the  MVEBs  from  the  submitted  8-hour 
ozone  redesignation  and  maintenance 
plan  for  future  transportation 
conformity  determinations. 

DATES:  This  finding  is  effective  May  16, 
2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Maietta,  Life  Scientist,  Criteria 
Pollutant  Section  (AR-18J),  Air 
Programs  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 


Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  353-8777,  ' 
Maietta.anthony@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  whenever 
“we”,  “us”  or  “our”  is  used,  we  mean 
EPA. 

Background 

Today’s  notice  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  On  April  5,  2007,  EPA 
Region  5  sent  a  letter  to  the  Ohio 
Environmental  Protection  Agency 
stating  that  the  2009  and  2018  MVEBs 
for  the  Columbus  and  Toledo  areas, 
which  were  submitted  with  the  8-hour 
ozone  redesignation  request  and 
maintenance  plans,  are  adequate. 
Receipt  of  these  MVEBs  was  announced 
on  EPA’s  transportation  conformity 
website,  and  no  comments  were 
submitted.  The  finding  is  available  at 
EPA’s  conformity  Web  site:  http:// 
www.epa.gov/otaq/stateresources/ 
transconf/ adequacy.htm. 

The  adequate  2009  and  2018  MVEBs, 
in  tons  per  day  (tpd),  for  VOC  for 
Coliunbus  and  Toledo  are  as  follows: 


2009 

2018 

MVEB 

MVEB 

(tpd) 

1 

(tpd) 

Columbus . 

72.16 

41.50 

Toledo . 

18.99 

11.20 

The  adequate  2009  and  2018  MVEBs, 
in  tons  per  day  (tpd),  for  NOx  for 
Columbus  and  Toledo  are  as  follows: 


2009 

2018 

MVEB 

MVEB 

(tpd) 

(tpd) 

Cokimbus . 

125.43 

56.30 

Toledo'. . 

33.75 

14.11 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
EPA’s  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Conformity  to  a  State  Implementation 
Plan  (SIP)  means  that  transportation 
activities  will  not  produce  new  air 
quality  violations,  worsen  existing 
violations,  or  delay  timely  attainment  of 
the  national  ambient  air  quality 
standards. 

The  criteria  by  which  we  determine 
whether  a  SIP’s  motor  vehicle  emission 
budgets  are  adequate  for  transportation 
conformity  purposes  are  outlined  in  40 
CFR  93.118(e)(4).  We  have  described 
our  process  for  determining  the 
adequacy  of  submitted  SIP  budgets  in 


om  July  1,  2004,  preamble  starting  at  69 
FR  40038,  and  we  used  the  information 
in  these  resources  while  making  om 
adequacy  determination.  Please  note 
that  an  adequacy  review  is  separate 
from  EPA’s  completeness  review,  and  it 
also  should  not  be  used  to  prejudge 
EPA’s  ultimate  approval  of  the  SIP. 

Even  if  we  find  a  budget  adequate,  the 
SIP  could  later  be  disapproved. 

The  finding  and  the  response  to 
comments  are  available  at  EPA’s 
transportation  conformity  Web  site: 
http://www.epa.gov/otaq/ 
stateresources/transconf /adequacy.htm. 

Authority:  42  U.S.C.  7401-7671  q. 

Dated:  April  19,  2007. 

Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 

[FR  Doc.  E7-8278  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-ORD-2007-0363;  FRL-8307-6] 

Board  of  Scientific  Counseiors, 
Executive  Committee  Meeting— May 
2007 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  the  Enviromnental  Protection 
Agency,  Office  of  Research  and 
Development  (ORD),  gives  notice  of  one 
meeting  of  the  Board  of  Scientific 
Counselors  (BOSC)  Executive 
Committee. . 

OATES:  The  meeting  will  be  held  on 
Thursday,  May  24,  2007  from  8  a.m.  to 
5  p.m.  and  Friday,  May  25,  2007  from 
8:30  a.m.  to  12:45  p.m.  All  times  noted 
are  eastern  time.  The  meeting  may 
adjourn  early  if  all  business  is  finished. 
Requests  for  the  draft  agenda  or  for 
making  oral  presentations  at  the  meeting 
will  be  accepted  up  to  1  business  day 
before  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Newport  Harbor  Hotel  and  Marina, 
49  America’s  Cup  Avenue,  Newport, 
Rhode  Island  02840.  Submit  your 
comments,  identified  by  Docket  ID  No. 
EPA-HQ-ORD-2007-0363,  by  one  of 
the  following  methods: 

•  www.reguhtions.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  E-mail:  Send  comments  by 
electronic  mail  (e-mail)  to: 
ORD.Docket@epa.gov,  Attention  Docket 
ED  No.  EPA-HQ-ORD-2007-0363. 
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•  Fax:  Fax  comments  to:  (202)  566- 
0224,  Attention  Docket  ID  No.  EPA- 
HQ-ORD-2007-0363. 

•  Mail:  Send  comments  by  mail  to: 
Board  of  Scientific  Counselors, 

Executive  Committee  Meeting — ^May 
2007  Docket,  Mailcode:  28221T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460,  Attention  Docket  ID  No. 
EPA-HQ-ORD-2007-0363. 

•  Hand  Delivery  or  Courier.  Deliver 
comments  to:  EPA  Docket  Center  (EPA/ 
DC),  Room  B102,  EPA  West  Building, 
1301  Constitution  Avenue,  NW., 
Washington,  DC,  Attention  Docket  ID 
No.  EPA-HQ-ORD-2007-0363. , 

Note:  This  is  not  a  mailing  address.  Such 
deliveries  are  only  accepted  during  the 
docket’s  normal  hours  of  operation,  and 
special  arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-ORD-2007- 
0363.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at 
www.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.reguIations.gov 
or  e-mail.  The  www.regulations.gov  Web 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  e-mail 
comment  directly  to  EPA  without  going 
through  www.regulations.gov,  your 
e-mail  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  firee  of  any  defects 
or  viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.reguIations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 


available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.regulations.gov  or  in  hard  copy  at 
the  Board  of  Scientific  Counselors, 
Executive  Committee — May  2007 
Docket,  EPA/DC,  EPA  West,  Room 
B102, 1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  Public  Reading 
Room  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number 
for  the  Public  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  ORD  Docket  is  (202)  566-1752. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Designated  Federal  Officer  via  mail'at: 
Lorelei  Kowalski,  Mail  Code  8104-R, 
Office  of  Science  Policy,  Office  of 
Research  and  Development, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Avenue,  NW., 

Washington,  DC  20460;  via  phone/voice 
mail  at:  (202)  564-3408;  via  fax  at;  (202) 
565-2911;  or  via  e-mail  at: 
kowaIski.IoreIei@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

General  Information 

Any  member  of  the  public  interested 
in  receiving  a  draft  BOSC  agenda  or 
making  a  presentation  at  the  meeting 
may  contact  Lorelei  Kowalski,  the 
Designated  Federal  Officer,  via  any  of 
the  contact  methods  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
above.  In  general,  each  individual 
making  an  oral  presentation  will  be 
limited  to  a  total  of  three  minutes. 

Proposed  agenda  items  for  the 
meeting  include,  but  are  not  limited  to: 
ORD  response  to  recent  STAR/GRO 
report;  review/ approval  of  the  Human 
Health  Mid-Cycle  Draft  Report;  review/ 
approval  of  the  Safe  Pesticides/Safe 
Products  Program  Review  Draft  Report;  • 
updates  on  Mid-Cycle  Review 
Subcommittees  for  Ecology  and 
Drinking  Water;  updates  on  Program 
Review  Subcommittees  for  Technology 
for  Sustainability,  Human  Health  Risk 
Assessment,  and  Homeland  Security; 
updates  on  Standing  Subcommittees  for 
Computational  Toxicology,  for  the 
National  Center  for  Environmental 
Research  (NCER)  and  for  the  National 
Exposure  Research  Lab  (NERL);  an  ORD 
briefing  on  the  National  Coastal 
Condition  Report  III;  and  future  issues 
and  plans.  There  will  also  be  a  site  visit 
to  ORD’s  Narragansett  Lab.  The  meeting 
is  open  to  the  public. 

Information  on  Services  for 
Individuals  with  Disabilities:  For 


information  on  access  or  services  for 
individuals  with  disabilities,  please 
contact  Lorelei  Kowalski  at  (202)  564- 
3408  or  kowalski.loreIei@epa.gov.  To 
request  accommodation  of  a  disability, 
please  contact  Lorelei  Kowalski, 
preferably  at  least  10  days  prior  to  the 
meeting,  to  give  EPA,  as  much  time  as 
possible  to  process  your  request. 

Dated;  April  24,  2007. 

Mary  Ellen  Radzikowski, 

Acting  Director,  Office  of  Science  Policy. 

(FR  Doc.  E7-8264  Filed  4-30-07;  8:45  am] 
BILLING  CODE  6560-50-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Renewals;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  federal 
agencies  to  take  this  opportunity  to 
comment  on  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  Currently,  the  FDIC 
is  soliciting  comments  concerning  the 
following  collections  of  information: 
Certified  Statement  for  Deposit 
Insurance  Assessment  (3064-0057); 
Student  Educational  Employment 
Program  (3064—0147);  and  Complex 
Structured  Finance  Transactions  (3064- 
0148). 

DATES:  Comments  must  be  submitted  on 
or  before  July  2,  2007. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  by 
any  of  the  following  methods.  All 
comments  should  refer  to  the  name  of 
the  collection: 

•  http://www.FDlC.gov/regulations/ 
la  ws/federal/n  otices.  h  tml. 

•  E-mail:  comments@fdic.gov. 

Include  the  name  of  the  collection  in  the 
subject  line  of  the  message. 

•  Mail:  Steve  Hanft  (202-898-3907), 
Clearance  Officer,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washin^on,  DC  20429. 

•  Hand  Delivery:  Comments  may  be 
hand-delivered  to  the  guard  station  at 
the  rear  of  the  550  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7  a.m.  and  5  p.m. 

A  copy  of  the  comments  may  also  be  , 
submitted  to  the  OMB  Desk  Officer  for 
the  FDIC,  Office  of  Information  and 
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Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Hanft  (address  above). 
SUPPLEMENTARY  INFORMATION: 

1 .  Title:  Certified  Statement  for 
Deposit  Insurance  Assessment. 

OMB  Number:  3064-0057. 

Frequency  of  Response:  Quarterly. 

Affected  Public:  Insured  financial 
institutions. 

Estimated  Number  of  Respondents: 
8,681. 

Estimated  Time  per  Response:  20 
minutes. 

Total  Annual  Burden:  11,575  hours. 

General  Description  of  Collection:  The 
FDIC  collects  deposit  insurance 
assessments  quarterly  by  means  of 
direct  debits  through  the  automated 
Clearing  House  network. 

2.  Title:  Student  Educational 
Employment  Program. 

OMB  Number:  3064-0147. 

Frequency  of  Response:  On  occasion.. 

Affected  Public:  Students  seeking 
employment  with  the  FDIC. 

Estimated  Number  of  Responses:  700. 

Estimated  Time  per  Response:  0.33 
hours. 

Total  Annual  Burden:  231  hours. 

General  Description  of  Collection:  The 
application  form  used  in  this  collection 
ensures  that  students  seeking 
employment  with  FDIC  as  participants 
in  either  one  of  the  two  components  of 
the  Student  Educational  Employment 
Program  (i.e.,  the  Student  Temporary 
Employment  Program  (STEP)  or  the 
Student  Career  Experience  Program 
(SCEP))  meet  the  government-wide 
eligibility  criteria  established  by  the 
Office  of  Personnel  Management  as  well 
as  the  internal  eligibility  criteria 
established  by  the  FDIC.  The 
information  collected  will  include 
information  on  the  applicant’s 
coursework,  grade  point  averages,  and 
relationship  to  any  FDIC  employee. 

3.  Title:  Complex  Structured  Finance 
Transactions. 

OMB  Number:  3064-0148. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  State  nonmember 
banks  actively  involved  in  complex 
structured  finance  transactions. 

Estimated  Number  of  Responses:  5. 

Estimated  Time  per  Response:  25 
hours. 

Total  Annual  Burden:  125  hours. 

General  Description  of  Collection: 
Institutions  verify  and  update  their 
policies  and  procedures  regarding 
complex  structured  finance  transactions 
periodically  to  ensure  that  they  are 
adequate  and  current. 


Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
these  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  FDIC’s  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collections, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (d) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  information  collections  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology: 
and  (e)  estimates  of  capital  or  start  up 
costs,  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  the  information. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collections 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC’s  requests  to  OMB 
for  renewal  of  these  collections.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  DC,  this  26th  day  of 
April,  2007. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  07-2116  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  6714-01-M 


FEDERAL  MEDIATION  AND 

CONClUATION  SERVICE 

€ 

Proposed  Agency  Information 
Collection  Activities:  Submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review;  Comment  Request 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 

ACTION:  Notice  of  OMB  Review  of 
Information  Collection  Forms  R-22,  R- 
19,  R-43  and  F-7  Submitted  for 
Reinstatement  and  Solicitation  of  Public 
Comment. 

SUMMARY:  This  notice  announces  that 
four  information  collection  requests 
contained  among  the  Federal  Mediation 
and  Conciliation  Service  (FMCS)  agency 
forms  have  come  up  for  renewal. 
Pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  FMCS  has  submitted  to 
OMB  requests  for  review  of  these  four 
FMCS  forms:  Arbitrator’s  Report  and 
Fee  Statement  (Agency  Form  R-19), 


Arbitrator’s  Personal  Data  Questionnaire 
(Agency  Form  R— 22),  Request  for 
Arbitration  Services  (Agency  Form  R- 
43)  and  Notice  to  Mediation  Agencies 
(Agency  Form  F-7).  These  requests  seek 
reinstatement  of  Forms  R-19,  R-22,  and 
F-7,  which  expired  January  31,  2006, 
and  Form  R— 43,  which  expired  February 
28,  2006,  with  new  expiration  dates  of 
three  years  fi’om  the  date  of  OMB 
approval.  FMCS  also  is  soliciting 
comments  on  specific  aspects  of  the 
collections  as  described  below. 

OATES:  Comments  must  be  submitted  on 
or  before  May  31,  2007. 

ADDRESSES:  Submit  written  comments 
by  mail  to  the  Office  of  Information  and 
Regulatory  Affairs,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
each  of  the  agency  forms  and  the 
Paperwork  Reduction  Act  Submission  to 
OMB  are  available  from  the  FMCS 
Office  of  Arbitration  Services  by  calling, 
faxing  or  writing  Vella  M.  Traynham, 
Director  of  Arbitration  Services,  FMCS, 
2100  K  Street,  NW.,  Washington,  DC 
20427.  Telephone  (202)  606-5111;  Fax 
(202)  606-3749.  Please  ask  for  the  form 
by  title  and  agency  form  number. 

I.  Information  Collection  Requests* 

FMCS  is  seeking  comments  on  the 
following  Information  Collection 
Requests  (ICRs). 

Title:  Arbitrator’s  Personal  Data 
Questionnaire;  Form  R-22;  OMB  No. 
3076-0001;  Expiration  date:  January  31, 
2006. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  with  no 
change  in  the  substance  or  method  of 
collection. 

Affected  Entities:  Parties  affected  by 
this  information  collection  are 
individuals  who  apply  fur  admission  to 
the  FMCS  Roster  of  Arbitrators. 

Frequency:  Individuals  complete  this 
form  once  at  the  time  of  application  to 
the  FMCS  Roster  of  Arbitrators. 

Abstract:  Title  II  of  the  Labor 
Management  Relations  Act  of  1947  (Pub. 
L.  90-101),  as  amended  in  1959  (Pub.  L. 
86-257)  and  1974  (Pub.  L.  93-360), 
states  that  it  is  the  labor  policy  of  the 
United  States  that  “the  settlement  of 
issues  between  employers  and 
employees  through  collective  bargaining 
may  be  advanced  by  making  available 
full  and  adequate  governmental 
facilities  for  conciliation,  mediation, 
and  voluntary  arbitration  to  aid  and  ' 
encourage  employers  and  . 
representatives  of  their  employees  to 
reach  and  maintain  agreements 


23818 


Federal  Register/ Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Notices 


concerning  rates  of  pay,  hours,  and 
working  conditions,  and  to  make  all 
reasonable  efforts  to  settle  their 
differences  by  mutual  agreement 
reached  through  conferences  and 
collective  bargaining  or  by  such 
methods  as  may  be  provided  for  in  any 
applicable  agreement  for  the  settlement 
of  disputes.”  29  U.S.C.  201(b).  Under  its 
regulations  at  29  CFR  part  1404,  FMCS 
has  established  policies  and  procedures 
for  its  arbitration  function  dealing  with 
all  arbitrators  listed  on  the  FMCS  Roster 
of  Arbitrators,  all  applicants  for  listing 
on  the  Roster,  and  all  person  or  parties 
seeking  to  obtain  from  FMCS  either 
names  or  panels  of  names  of  arbitrators 
listed  on  the  Roster  in  connection  with 
disputes  which  are  to  be  submitted  to 
arbitration  or  fact-finding.  FMCS  strives 
to  maintain  the  highest  quality  of 
dispute  resolution  experts  on  its  Roster. 
To  ensure  that  purpose,  it  requires  all 
candidates  to  complete  an  application 
form.  29  CFR  1404.5.  The  purpose  of 
this  collection  is  to  gather  information 
about  applicants  for  inclusion  in  the 
FMCS  Roster  of  Arbitrators.  This 
questionnaire  is  needed  in  order  that 
FMCS  may  select  highly  qualified 
individuals  for  the  arbitrator  Roster.  The 
respondents  are  private  citizens  who 
make  application  for  appointment  to  the 
FMCS  Roster. 

Burden  Statement:  The  number  of 
respondents  is  approximately  100 
individuals  per  year,  which  is  the 
approximate  number  of  individuals  who 
request  membership  on  the  FMCS 
Roster.  The  time  required  to  complete 
this  questionnaire  is  approximately  one 
hour.  Each  respondent  is  required  to 
respond  only  once  per  application  and 
to  update  the  information  as  necessary. 

Title:  Arbitrator’s  Report  and  Fee 
Statement;  Form  R-19;  OMB  No.  3076- 
0003;  Expiration  date.- January  31,  2006. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  with  no 
change  in  the  substance  or  method  of 
collection. 

Affected  Entities:  Individual 
arbitrators  who  render  decisions  under 
FMCS  arbitration  policies  and 
procedures. 

Frequency:  This  form  is  completed 
each  time  an  arbitrator  hears  an 
arbitration  case  and  issues  a  decision. 

Abstract;  Pursuant  to  29  U.S.C.  171(b) 
and  29  CFR  part  1404,  FMCS  assumes 
a  responsibility  to  monitor  the  work  of 
the  arbitrators  who  serve  on  its  Roster. 
This  is  satisfied  by  requiring  the 
completion  and  submission  of  a  Report 
and  Fee  Statement,  which  indicates 
when  the  arbitration  award  was 
rendered,  the  file  number,  the  company- 
and  union,  the  issues,  whether  briefs 
were  filed  and  transcripts  taken,  if  there 


were  any  extensions  of  the  date  the 
award  was  due,  and  the  fees  and  days 
for  services  of  the  arbitrator  (see  29  CFR 
1404.14).  This  information  is  contained 
in  the  agency’s  annual  report  to  indicate 
the  types  of  arbitration  issues  resolved, 
the  applicable  average  or  median 
arbitration  fees  cmd  days  spent  on  each 
case. 

Burden  Statement:  FMCS  receives 
approximately  2500  responses  per  year. 
The  form  is  filled  out  each  time  an 
arbitrator  hears  a  case  and  the  time 
required  is  approximately  ten  minutes. 
FMCS  uses  this  form  to  review  arbitrator 
conformance  with  its  fee  and  expense 
reporting  requirements.  . 

Title:  Request  for  Arbitration  Services; 
Form  R-43;  OMB  No.  3076-0002; 
Expiration  date:  February  28,  2006. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  with  no 
changes  in  the  substance  or  method  of 
collection. 

Affected  Entities:  Employers  and  their 
representatives,  and  labor  unions,  their 
representatives  and  employees,  who 
request  arbitration  services. 

Frequency:  This  form  is  completed 
each  time  an  employer  or  labor  union 
requests  a  panel  of  arbitrators. 

Abstract;  Pursuant  to  29  U.S.C.  171(b) 
and  29  CFR  part  1404,  FMCS  offers 
panels  of  arbitrators  for  selection  by 
labor  and  management  to  resolve 
grievances  and  disagreements  arising 
under  their  collective  bargaming 
agreements  and  to  deal  with  fact  finding 
and  interest  arbitration  issues  as  well. 
The  need  for  this  form  is  to  obtain 
information  such  as  name,  address  and 
type  of  assistance  desired,  so  that  FMCS 
can  respond  to  requests  efficiently  and 
effectively  for  various  arbitration 
services  (see  29  CFR  1404.9).  The 
purpose  of  this  information  collection  is 
to  facilitate  the  processing  of  the  parties’ 
request  for  arbitration  assistance.  No 
third  party  notification  or  public 
disclosure  burden  is  associated  with 
this  collection. 

Burden  Statement:  The  current  total 
annual  burden  estimate  is  that  FMCS 
will  receive  requests  from 
approximately  10,000  respondents  per 
year.  The  form  takes  about  10  minutes 
to  complete. 

Title:  Notice  to  Mediation  Agencies; 
Form  F-7;  OMB  No.  3076-0004; 
Expiration  date:  January  31,  2006. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  with  no 
changes  in  the  substance  or  method  of 
collection. 

Affected  Entities:  Parties  affected  by 
tbis  information  collection  are  private 
sector  employers  and  labor  unions 
involved  in  interstate  commerce  that  file 
notices  for  mediation  services  to  the 


FMCS  and  state,  local  and  territorial 
agencies. 

Frequency:  Parties  complete  this  form 
once,  which  is  at  the  time  of  an 
impending  expiration  of  a  collective 
bargaining  agreement. 

Abstract:  Under  the  Labor 
Management  Relations  Act  of  1947,  29 
U.S.C.  158(d),  Congress  listed  specific 
notice  provisions  so  that  no  party  to  a 
collective  bargaining  agreement  can 
terminate  or  modify  that  contract, 
unless  the  party  wishing  to  terminate  or 
modify  the  contract  sends  a  written 
notice  to  the  other  party  sixty  days  prior 
to  the  expiration  date  (29  U.S.C. 
158(d)(1)),  and  offers  to  meet  and  confer 
with  the  other  party  for  the  purpose  of 
negotiating  a  new  or  modified  contract 
(29  U.S.C.  158(d)(2)).  Furthermore,  the 
Act  requires  that  parties  notify  the 
Federal  Mediation  and  Conciliation 
Service  within  thirty  days  after  such 
notice  of  the  existence  of  a  dispute  and 
simultaneously  notify  any  State  or 
Territory  where  the  dispute  occurs  (29 
U.S.C.  158(d)(3)).  The  1974  amendments 
to  the  National  Labor  Relations  Act, 
which  extended  coverage  to  nonprofit 
health  care  institutions,  also  created  a 
notification  procedure  in  the  health  care 
industry  requiring  parties  to  notify  each 
other  90  days  in  advance  of  termination 
and  60  days  in  advance  to  FMCS  (29 
U.S.C.  158(d)).  This  amendment  also 
requires  30-day  notification  of 
bargaining  for  an  initial  agreement  to 
the  FMCS.  To  facilitate  handling  of 
more  than  18,000  such  notices  a  year, 
FMCS  created  a  specific  information 
collection  form  (see  29  CFR  1402.1).  The 
purpose  of  this  information  collection 
activity  is  for  FMCS  to  comply  with  its 
statutory  duty  to  receive  these  notices, 
to  facilitate  assignment  of  mediators  to 
assist  in  labor  disputes,  and  to  assisbthe 
parties  in  knowing  whether  or  not 
proper  notice  was  given.  The 
information  from  these  notices  is  sent 
electronically  to  the  appropriate  field 
jnanager  who  assigns  the  cases  to  a 
mediator  so  that  the  mediator  may 
contact  labor  and  management  quickly, 
efficiently,  and  offer  dispute  resolution 
services.  The  F-7  form  was  created  to 
allow  FMCS  to  gather  desired 
information  in  a  uniform  manner.  The 
collection  of  such  information, 
including  the  name  of  the  employer  or 
employer  association,  address  and 
phone  number,  e-mail  address,  official 
contact,  bargaining  unit  and 
establishment  size,  location  of  affected 
establishment  and  negotiations, 
industry  or  type  of  business,  principal 
product  or  service,  union  address, 
phone  number,  e-mail  address  and 
official  contact,  contract  expiration  date 
or  renewal  date,  whether  the  notice  is 
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on  file  on  behalf  of  the  employer  or  the 
union,  and  whether  this  is  a  health  care 
industry  notice  for  an  initial  contract,  is 
critical  for  reporting  and  mediation 
purposes. 

Burden  Statement:  The  current 
annual  burden  estimate  is 
approximately  18,000  respondents.  This 
one-page  form  takes  about  1 0  minutes  to 
complete. 

II.  Request  for  Comments 

FMCS  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(ii)  Enhance  the  accuracy  of  the 
agency’s  estimates  of  the  bmden  of  the 
proposed  collection  of  information. 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic 
collection  technologies  or  other  forms  of 
information  technology. 

Dated:  April  26,  2007. 

Michael  J.  Bartlett, 

Deputy  General  Counsel. 

[FR  Doc.  E7-8260  Filed  4-30-07;  8:4.5  am] 
BILLING  CODE  6732-^1-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices, 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
E7-7874)  published  on  pages  20549  and 
20550  of  the  issue  for  Wedneday,  April 
25,  2007. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entry  for 
Frank  W.  Yuen,  Nassau,  Bahamas,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger,  Director, 
Regional  and  Community  Bank  Group) 
101  Market  Street,  San  Francisco, 
California  94105-1579: 

1.  Frank  W.  Yuen,  Esq.,  San 
Francisco,  California;  to  acquire  control 
of  Concord  Place,  Inc.,  Nassau,  The 
Bahamas,  and  thereby  indirectly  acquire 
control  of  Los  Angeles  National  Bank, 
Buena  Park,  California. 

Comments  on  this  application  must 
be  received  by  May  10,  2007. 


Board  of  Governors  of  the  Federal  Reserve 
System,  April  25,  2007. 

Margaret  McCloskey  Shanks, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  E7-8229  Filed  4-30-07;  8:45  am] 
BILLING  CODE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  tbe  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  tbe  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  tbe  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  25,  2007. 

A.  Federal  Reserve  Bank  of  Atlanta 
(David  Tatum,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309: 

1.  Pro  Financial  Holdings,  Inc.,  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  ProBank  (in  organization), 
both  of  Tallahassee,  Florida. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Southwest  Bancshares,  Inc.,  San 
Antonio,  Texas;  to  become  a  bank 


holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  San  Antonio,  San  Antonio,  Texas,  a 
de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  25,  2007. 

Margaret  McCloskey  Shanks, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  E7-8230  Filed  4-30-07;  8:45  am] 
BILLING  CODE  621IM)1-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

Tbe  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  25,  2007. 

A.  Federal  Reserve  Bank  of  Atlanta 
(David  Tatum,  Vice  Ph-esident)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309: 

2.  WGNB  Corp.,  Carrollton,  Georgia; 
to  merge  with  First  Haralson 
Corporation,  and  thereby  indirectly 
acquire  First  National  Bank  of  Georgia, 
both  of  Buchanan,  Georgia. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  April  26,  2007. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E7-8259  Filed  4-30-07;  8:45  am) 
BiLUNG  cooe  6210-01-S 


FEDERAL  TRADE  COMMISSION 

United  States  Postal  Service  Study 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  requesting  information 
and  comment. 

summary:  On  December  20,  2006, 
President  Bush  signed  the  Postal 
Accountability  and  Enhancement  Act 
(“PAEA”  or  the  “Act”)  into  law. 
Congress  intended  the  PAEA  to  increase 
competition  and  efficiency  in  the 
provision  of  mail  service.  The  Act 
requires  the  Federal  Trade  Commission 
(the  “Commission  or  “FTC”)  to  prepare 
and  submit  to  the  President,  Congress, 
and  the  Postal  Regulatory  Commission 
(“PRC”)  a  comprehensive  report  by 
December  20,  2007,  identifying  Federal 
and  State  laws  that  apply  differently  to 
the  United  States  Postal  Service 
(“USPS”)  with  respect  to  the 
competitive  category  of  mail  and  to 
private  companies  providing  similar 
products.  To  help  prepare  this  report, 
the  Commission  is  requesting  public 
comment  on  several  issues. 

OATES:  Public  comments  must  be 
received  on  or  before  July  2,  2007. 
ADDRESSES:  Comments  should  refer  to 
“USPS  Study,  Project  No.  P071200”  to 
facilitate  the  organization  of  comments. 
A  comment  filed  in  paper  form  should 
include  this  reference  both  in  the  text 
and  on  the  envelope,  and  the  original 
and  two  copies  should  be  delivered  to 
the  following  address:  Federal  Trade 
Commission/Office  of  the  Secretary, 
Room  135-H  (Annex  F),  600 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20580. 

Because  paper  mail  in  the  Washington 
cnea  and  at  the  FTC  is  subject  to  delay, 
please  consider  submitting  your 
comment  in  electronic  form,  as 
prescribed  below.  Comments  containing 
any  material  for  which  confidential 
treatment  is  requested,  however,  must 
be  filed  in  paper  (rather  than  electronic) 
form,  and  the  first  page  of  the  document 
must  be  clearly  labeled  “Confidential,” 
and  must  comply  with  FTC  Rule  4.9(c).' 


*  The  comment  must  be  accompanied  by  an 
explicit  request  for  conhdential  treatment, 
including  the  factual  and  legal  basis  for  the  request, 
and  must  identify  the  specific  portions  of  the 
comment  to  be  withheld  from  the  public  record. 
The  request  will  be  granted  or  denied  by  the 
Commission’s  General  Counsel,  consistent  with 


Comments  filed  in  electronic  form 
(except  comments  containing  any 
confidential  material)  should  he 
submitted  to  the  FTC  by  clicking  on  the 
following  Web  link:  https:// 
secure.commentworks.com/FTC/ 
USPSStudy  and  following  the 
instructions  on  the  Web-based  form. 

You  cilso  may  visit  http:// 
www.reguIations.gov  to  read  this  request 
for  public  comment  and  may  file  an 
electronic  comment  through  that  Web 
site.  The  FTC  will  consider  all 
comments  that  regulations.gov  forwards 
to  it. 

The  FTC  Act  and  other  laws  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  All  timely  and  responsive 
public  comments,  whether  filed  in  . 
paper  or  electronic  form,  will  be 
considered  by  the  Commission  and  will 
be  available  to  the  public  on  the  FTC 
Web  site,  to  the  extent  practicable,  at 
http://www.ftc.gov/os/ 
publiccomments.shtm.  As  a  matter  of 
discretion,  the  FTC  makes  every  effort  to 
remove  home  contact  information  for 
individuals  from  the  public  comments  it 
receives  before  placing  those  comments 
on  the  FTC  Web  site.  More  information, 
including  routine  uses  permitted  by  the 
Privacy  Act,  may  be  found  in  the  FTC’s 
privacy  policy,  at  http://www.ftc.gov/ 
ftc/ privacy,  h  tm . 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  addressed  to  James  Cooper, 
Federal  Trade  Commission,  Office  of 
Policy  Planning,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
E-mail:  jcooperl@ftc.gov.  Telephone: 
202-326-3367. 

SUPPLEMENTARY  INFORMATION: 

The  Postal  Accountability  and 
Enhancement  Act 

On  December  20,  2006,  President 
Bush  signed  into  law  the  PAEA,  which 
is  intended  to  increase  competition  and 
efficiency  in  the  provision  of  mail 
service.2  Under  the  PAEA,  USPS 
products  are  divided  into  “market- 
dominant”  and  “competitive” 
categories. 3  The  Act  lists  market- 


applicable  law  and  the  public  interest.  See 
Commission  Rule  4.9(c),  16  Cfit  4.9(c). 

==PAEA.  Pub.  L.  109-435, 120  Stat.  3198  (2006). 

^  The  Act  defines  the  market -dominant  category 
as  “each  product  in  the  sale  of  which  the  Postal 
Service  exercises  sufficient  market  power  that  it  can 
effectively  set  the  price  of  such  product 
substantially  above  costs,  raise  prices  significantly, 
decrease  quality,  or  decrease  output,  without  risk  of 
losing  a  significant  level  of  business  to  other  firms 
offering  similar  products."  39  U.S.C.  3642(b)(1). 

The  competitive  products  category  is  defined  as 
consisting  of  “all  other  products.”  Id. 


dominant  and  competitive  products,** 
but  allows  the  newly  formed  PRC  to 
change  these  lists  “by  adding  new 
products  to  the  lists,  removing  products 
from  the  lists,  or  transferring  products 
between  the  lists.”  ^ 

With  respect  to  market-dominant 
products,  the  Act  requires  the  PRC  to 
establish  “a  modem  system  for 
regulating  rates  and  classes”  ®  that 
satisfies  a  variety  of  objectives, 
including,  inter  alia,  to  maximize 
incentives  to  reduce  costs  and  increase 
efficiency,  to  create  predictability  and 
stability  of  rates,  and  to  maintain 
financial  stability.^  Although  the  Act 
gives  the  USPS  authority  to  set  its  own 
prices  for  competitive  products  (with  a 
relatively  brief  public  notification 
period),®  the  PAEA  requires  the  USPS  to 
set  these  prices  in  accordance  with 
regulations  that  the  PRC  will 
promulgate  to:  (1)  Prohibit  the 
subsidization  of  competitive  products 
by  market-dominant  products;  (2) 
ensure  that  each  competitive  product 
covers  its  attributable  costs;  and  (3) 
ensure  that  all  competitive  products 
“collectively  cover  what  the  [PRC] 
determines  to  be  an  appropriate  share  of 
the  institutional  costs  of  the  Postal 
Service.”  ®  The  Act  creates  a  separate 
revolving  fund — the  Postal  Service 
Competitive  Products  Fund — for 
revenues  from  the  sale  of  competitive 
products;  permits  the  USPS,  subject 
to  certain  limitations,  to  borrow  money 
and  deposit  the  proceeds  in  the  fund;  ** 
and  subjects  income  from  the  sale  of 
competitive  products  to  the  equivalent 
of  federal  corporate  income  taxes,  by 
requiring  the  USPS  to  transfer  that 
amount  each  year  firom  the  Competitive 
Products  Fund  to  the  Postal  Service 

Fund.*2 

The  Act  further  prohibits  the  USPS, 
and  other  Federal  agencies  acting  in 
concert  with  it  or  on  its  behalf,  from 
engaging  in  conduct — with  respect  to 
any  product  not  covered  by  the  statutory 
postal  monopoly  provision — that 


*  The  Act  lists  first-class  mail  letters  and  sealed 
parcels;  first-class  mail  cards;  periodicals;  standard 
mail;  single  piece  parcel  post;  media  mail;  bound 
printed  matter;  library  mail;  special  services;  and 
sir.gle-piece  international  mail,  as  market-dominant 
products.  39  U.S.C.  3621(a)(l)-4lO).  The  Act  lists 
priority  mail,  expedited  mail,  bulk  parcel  post,  bulk 
international  mail,  and  mailgrams  as  competitive 
products.  39  U.S.C.  3631(a)(lH5). 

s  39  U.S.C.  3642(a).  The  PAEA,  however,  forbids 
the  PRC  finm  transferring  a  “product  covered  by  the 
postal  monopoly”  to  the  competitive  products  list. 
39  U.S.C.  3642(b)(2). 

®39  U.S.C.  3622(a). 

739  U.S.C.  3622(b). 

"  39  u  s  e.  3632. 

9  39  U.S.C.  3633(a). 

'“10  39  U.S.C.  2011. 

”11  Id. 

'239  U.S.C.  3634. 
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constitutes  an  unfair  method  of 
competition,  in  violation  of  Section  5  of 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  45(a),  or  otherwise  violates  the 
antitrust  laws,  as  defined  in  the  Clayton 
Act,  15  U.S.C.  12(a). addition,  the 
Act  expressly  prohibits  the  USPS  from 
engaging  in  conduct  that  constitutes  an 
unfair  or  deceptive  act  or  practice,  in 
violation  of  Section  5  of  the  FTC  Act.'^ 

FTC  Study 

The  PAEA  directs  the  Commission  to 
prepare  and  submit  to  the  President, 
Congress,  and  the  PRC,  a  comprehensive 
report  “identifying  Federal  and  State 
laws  that  apply  differently  to  the  [USPS] 
with  respect  to  the  competitive  category 
of  mail  *  *  *  and  to  private  companies 
providing  similar  products.”  The 
report  must  include  such 
recommendations  as  the  FTC  “considers 
appropriate  for  bringing  such  legal 
differences  to  an  end,”  and  “in  the 
interim,”  to  account — under  the  PRC’s 
regulations  that  will  prohibit 
subsidization  of  competitive  products — 
“for  the  net  economic  effects  provided 
by  those  laws.”  In  preparing  this 
report,  the  Act  requires  the  Commission 
to  consult  with  the  USPS,  the  PRC, 
other  Federal  agencies,  mailers,  private 
companies  that  provide  delivery 
services,  and  the  general  public.*^ 

Accordingly,  to  assist  with  preparing 
.  this  report,  the  Commission  seeks 
relevant  information  concerning  the 
questions  that  follow.  These  questions 
are  designed  to  assist  members  of  the 
public  in  focusing  their  comments,  but 
should  not  be  construed  as  a  limitation 
on  the  issues  on  which  public  comment 
may  be  submitted.  To  facilitate  the 
consideration  of  comments,  responses  to 
these  questions  should  cite  the  numbers 
and  subsection  of  the  questions  being 
addressed.  All  comments  submitted 
should  include  any  relevant  data, 
statistics,  or  any  other  evidence  upon 
which  the  comments  are  based. 

With  regard  to  the  following  questions 
“competitive  products”  refers  to  (1) 
priority  mail;  (2)  expedited  mail;  (3) 
bulk  parcel  post;  (4)  bulk  international 
mail;  and  (5)  meiilgrams.^®  “Private 
competitors”  refers  to  companies  that 


”.39  U.S.C.  409(e)(l)(AHB). 

”  39  U.S.C.  409(d)(2)(B). 

”  PAEA  §  703(a). 

'•PAEA  §  703(b).  As  noted  above.  39  U.S.C.  3633 
requires  the  PRC  to  promulgate  regulations  to 
prohibit  the  subsidization  of  competitive  products 
by  market-dominant  products,  and  to  ensure  that 
prices  charged  for  competitive  products  cover 
attributable  costs  and  an  appropriate  share  of 
“institutional  costs.” 

PAEA  §703. 

*•39  U.S.C.  3631(a)(l)-{5). 


compete  against  the  USPS  in  the 
provision  of  “competitive  products.” 

Questions 

1.  With  respect  to  competitive 
products,  please  identify  specific 
Federal  laws.  State  laws,  and  local  laws, 
regulations,  ordinances,  etc. 
(collectively,  “legal  requirements”)  with 
which  private  competitors  must  comply, 
but  with  which  the  USPS  is  not  required 
to  comply.  Please  identify  the  specific 
source  of  the  USPS  exemption  from 
each  such  legal  requirement.  Please 
provide  estimates  of  both  actual 
expenses,  and  administrative  costs 
associated  with  compliance,  that  such 
legal  requirements  impose  on  private 
competitors. 

2.  Please  discuss  any  benefits  the 
USPS  derives,  in  providing  competitive 
services,  from  its  legal  monopolies  over 
letter  delivery  and  mailboxes. 
Specifically,  discuss  any  economies  of 
scope  (i.e.,  cost  advantages  or  other 
efficiencies  that  arise  due  to  the 
provision  of  multiple  products)  that 
exist  between  the  supply  of  market- 
dominant  products  and  the  supply  of 
competitive  products.  In  what  ways,  if 
any,  do  private  suppliers  of  competitive 
products  interconnect  with  the  USPS 
system?  Do  any  federal  or  state  laws 
prevent  greater  interconnection  with  the 
USPS  system?  If  so,  please  cite  these 
laws  and  explain  the  ways  in  which 
they  prevent  greater  interconnection. 

3.  Please  identify  any  additional  legal 
■  requirements  that  confer  benefits  upon 

the  USPS  that  are  not  available  to  its 
private  competitors. 

4.  With  respect  to  competitive 
products,  please  identify  specific  legal 
requirements  with  which  the  USPS 
must  comply,  but  with  which  private 
competitors  are  not  required  to  comply, 
or  any  other  legal  constraints  on  the 
USPS’  operations  that  affect  its  costs. 
Please  provide  estimates  of  both  actual 
expenses,  and  administrative  costs 
associated  with  compliance,  that  such 
legal  requirements  and  constraints 
impose  on  the  USPS.  Can  any  of  these 
requirements  or  constraints  be 
addressed  apart  from  changes  that 
would  apply  to  the  entire  USPS?  If  so, 
please  identify  any  requirements  or 
constraints  tliat  might  be  removed  only 
to  the  extent  that  they  apply  to 
competitive  products.  What  laws  would 
need  to  be  changed  to  remove  these 
requirements  or  constraints? 

5.  Please  provide  an  estimate  of  how 
the  requirements  identified  in  responses 
to  Question  4  affect  the  costs  that  the 
USPS  incurs  to  provide  competitive 
products,  and  the  prices  that  the  USPS 
charges  for  competitive  products. 


6.  Please  comment  on  the  costs, 
benefits,  and  feasibility  of  requiring  the 
USPS  to  account  for  the  cost  of 
complying  with  the  legal  requirements 
identified  in  responses  to  Question  1  in 
the  cost  of  competitive  products  and  in 
setting  prices  for  competitive  products. 
How  should  these  costs  be  calculated 
and  allocated  between  competitive  and 
market-dominant  products?  Should  the 
USPS  be  required  actually  to  pay  these 
costs  or  merely  account  for  them  when 
setting  prices?  If  the  USPS  actually  pays 
the  costs  associated  with  legal 
requirements,  should  it  be  required 
actually  to  comply  with  these  legal 
requirements  with  respect  to 
competitive  products  (e.g.,  pay  local 
property  taxes  on  buildings  and  vehicles 
to  local  governments)?  Alternatively, 
should  the  USPS  be  required  to  pay  the 
costs  associated  with  these  legal 
requirements  to  the  U.S.  Treasury  or  the 
U.S.  Postal  Fund? 

7.  Please  describe  how  the  USPS  not 
being  required  to  pay  a  reton  on  the 
capital  that  the  federal  government 
contributed  toward  its  competitive 
operations  affects  the  USPS’  costs  and 
prices  of  competitive  products.  Should 
the  USPS  be  required  actually  to  pay  a 
return  on  the  capital  that  the  federal 
government  contributed  toward  its 
competitive  operations  or  merely 
account  for  such  a  cost  when  setting, 
prices  for  competitive  products?  How 
should  this  return  be  calculated?  How 
would  this  cost  be  allocated  between 
competitive  and  market-dominant 
products?  Should  the  USPS  be  required 
to  pay  this  return  to  the  U.S.  Treasiuy 
or  to  pay  this  return  to  the  Postal 
Service  Fund? 

8.  Please  describe  how  the  USPS’ 
ability  to  borrow  from  the  U.S.  Treasiuy 
at  preferential  rates  as  compared  with 
private  sector  companies  affects  the 
USPS’  costs  and  prices  of  competitive 
products.  How  should  these  borrowing 
costs  be  calculated  and  allocated 
between  competitive  and  market- 
dominant  products?  Should  the  USPS 
be  required  to  borrow  at  commercial 
rates  or  should  there  be  another 
mechanism  to  equalize  this  cost 
differential?  If  so,  how  should  it  be 
calculated  and  should  it  be  paid  to  the 
U.S.  Treasury  or  the  Postal  Service 
Fund? 

9.  Please  discuss  the  costs,  benefits, 
and  feasibility  of  requiring  the  USPS 
explicitly  to  pay  state  and  local  taxes  on 
its  competitive  operations.  How  should 
these  costs  be  calculated  and  allocated 
between  competitive  and  market- 
dominant  products?  For  private  sector 
competitors,  please  describe  and 
provide  the  costs  associated  with  filing 
and  paying  state  and  local  income. 
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sales,  and  property  taxes  and  the 
magnitude  of  these  taxes.  What  laws  if 
any  would  need  to  be  changed  to 
require  the  USPS  to  explicitly  pay  such 
taxes? . 

10.  Please  discuss  the  costs,  benefits, 
and  feasibility  associated  with  requiring 
the  USPS  to  establish  a  separate  private 
entity  to  provide  competitive  products. 
What,  if  any,  scope  economies  between 
its  market-dominant  products  and  its 
•competitive  products  would  be  lost 
under  this  scenario?  Please  cite  any 
relevant  examples  involving  foreign 
countries  in  which  a  state-owned  postal 
service  established  a  separate  private 
entity  to  provide  competitive  prpducts. 

1 1 .  Please  discuss  any  other  possible 
ways  of  ending  the  differences  in  legal 
requirements  between  the  USPS  and  its 
private  competitors  with  respect  to  the 
competitive  category  of  mail,  including 
the  costs,  benefits,  and  feasibility 
associated  with  these  other  possible 
approaches. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  E7-8251  Filed  4-3JD-07;  10:40  am) 
BILLING  CODE  6750-01 -4> 


GENERAL  SERVICES 
ADMINISTRATION 

[PBS-N01] 

Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  the 
Transformation  of  Facilities  and 
Infrastructure  for  the  Non-Nuclear 
Production  Activities  Conducted  at  the 
National  Nuclear  Security 
Administration’s  Kansas  City  Piant  at 
Kansas  City,  Missouri 

AGENCY:  General  Services 
Administration  and  National  Nuclear 
Security  Administration,  Department  of 
Energy. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  General  Services 
Administration  (GSA),  as  the  lead 
agency,  and  the  National  Nuclear 
Security  Administration  (NNSA),  as  a 
cooperating  agency,  intend  to  prepare 
an  Environmental  Assessment  (EA)  to 
evaluate  the  potential  environmental 
impacts  associated  with  the  following 
project:  Transformation  of  Facilities  and 
Infrastructure  for  the  Non-Nuclear 
Production  Activities  Conducted  at  the 
NNSA  Kansas  City  Plant. 

The  proposed  action  is  for  GSA  to 
procure  the  construction  of  new 
focilities  to  house  NNSA’s  non-nuclear 
component  procurement  and 
manufacturing  operations.  The  new 


facilities  would  be  located 
approximately  8  miles  south  of  the 
existing  plant  on  a  cufrently 
undeveloped  site  at  the  northwest 
corner  of  Missouri  Highway  150  and 
Botts  Road  in  Kansas  City,  Missouri. 
GSA  would  lease  the  facilities  to  NNSA, 
which  would  relocate  its  non-nuclear 
operations  from  the  existing  Kansas  City 
Plant  in  the  Bannister  Federal  Complex 
in  Kansas  City,  Missouri,  to  the  new 
facilities  and  conduct  future  operations 
in  the  new  facilities.  The  relocation 
would  involve  moving  approximately 
two-thirds  of  the  existing  capital  and 
process  equipment  to  the  new  facilities. 
Disposition  activities  of  the  existing 
NNSA  facilities  at  the  Kansas  City  Plant 
are  not  part  of  the  current  proposed 
action,  and  will  be  addressed  in 
appropriate  future  environmental 
analyses.  The  Kansas  City  Plant  is 
collocated  on  the  Bannister  Federal 
Complex  with  GSA  and  disposition 
activities  will  require  coordination 
between  both  agencies. 

The  proposed  facilities  would  cover 
more  than  1  million  square  feet  and 
provide  over  2,000  surface  parking 
spaces.  The  cinrent  facilities  are 
approximately  3  million  square  feet. 

The  proposed  facilities  would  meet 
current  and  future  production 
requirements  for  NNSA  in  a  modern, 
cost  effective,  and  flexible  manner 
through  reductions  in  the  current 
facility  footprint  while  significantly 
reducing  operational,  maintenance, 
security,  and  energy  costs. 

The  EA  also  will  evaluate  the 
potential  environmental  impacts 
associated  with  alternatives  to  the 
proposed  action,  including: 

•  No  Action,  i.e.,  continuing  NNSA’s 
non-nuclear  operations  in  the  existing 
Bannister  Federal  Complex  facilities. 

•  Renovate  the  existing  GSA  office 
and  warehouse  space  at  the  Bannister 
Federal  Complex,  relocate  NNSA’s  non¬ 
nuclear  operations  to  the  renovated 
facilities,  and  conduct  future  operations 
in  the  renovated  facilities. 

•  Renovate  the  existing  GSA  office 
space,  demolish  existing  GSA 
warehouse  space,  and  construct  and 
operate  a  new  manufacturing  facility  on 
the  GSA  portion  of  the  Bannister 
Federal  Complex. 

•  Demolish  existing  GSA  office  and 
warehouse  space.  Construct  and  operate 
new  office  and  manufacturing  facilities 
on  GSA’s  portion  of  the  Bannister 
Federal  Complex. 

Concurrent  with  the  preparation  of 
the  Environmental  Assessment,  GSA 
and  NNSA  will  determine  the 
applicability  of  floodplain  management 
and  wetland  protection  requirements 
(10  CFR  Part  1022)  and  will  publish  a 


ijotice  of  proposed  floodplain  and/or 
wetland  action  as  appropriate. 
SUPPLEMENTARY  INFORMATION:  Public 
Scoping  Meetings:  The  GSA  and  NNSA 
will  hold  a  public  scoping  meeting  for 
the  Environmental  Assessment  on  the 
Transformation  of  Facilities  and 
Infrastructure  for  the  Non-Nuclear 
Production  Activities  Conducted  at  the 
National  Nuclear  Security 
Administration’s  Kansas  City  Plant.  The 
purpose  of  this  Notice  of  Intent  is  to 
invite  public  participation  at  the 
^scoping  meeting  and  to  request  public 
comments  on  the  scope  of  the  EA, 
including  the  potential  environmental 
impacts  associated  with  the  proposed 
action. 

The  public  scoping  meeting  is 
scheduled  as  follows: 

Wednesday,  May  23rd,  2007 
6:30  p.m.  -  9:30  p.m. 

Plaza  Auditorium 
Bannister  Federal  Complex 
1500  East  Bannister  Road 
Kansas  City,  MO  64131 
Enter  the  Bannister  Federal  Complex 
by  using  Entrance  2,  also  marked  Lydia 
Entrance,  off  Bannister  Road.  Enter  the 
building  through  GSA  Lobby  16.  Please 
bring  government-issued  photo 
identification  for  entry  into  the 
building.  Oral  and  written  comments 
will  be  accepted  at  the  public  scoping 
meeting.  In  addition,  GSA  and  NNSA 
will  consider  all  written  comments 
postmarked  by  May  30,  2007.  For 
further  information  or  to  submit  written 
comments  please  contact:  ' 

Carlos  Salazar 

GSA  Regional  NEPA  Coordinator 
1500  East  Bannister  Road,  Room  2191 
(6PTA) 

Kansas  City,  MO  64131 
(816) 823-2305 
carIos.saIazar@gsa.gov 
Background:  NNSA  intends  to  adopt 
this  EA  for  use  as  a  basis  for  decisions 
regarding  the  further  transformation  and 
downsizing  of  non-nuclear  production 
’  activities  performed  at  its  Kansas  City 
Plant.  This  EA  is  being  prepared 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  and 
regulations  implementing  NEPA  issued 
by  the  Council  on  Environmental 
Quality  (40  CFR  Parts  1500-1508),  GSA 
(ADM  1095. IF),  and  to  the  extent  not 
inconsistent  with  ADM  1095. IF,  DOE 
(10  CFR  Part  1021). 

NNSA’s  non-nuclear  operations 
include  the  procurement  and 
manufacture  of  electrical,  electronic, 
electromechanical,  plastic,  and 
mechanical  components  for  the  nuclear 
weapons  program.  Hazardous  wastes  are 
generated  through  general  industrial 
processes  a/id  include  acidic  and 
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alkaline  liquids,  solvents,  oils  and 
coolants.  The  Kansas  City  Plant  is  a 
non-nuclear  site  and  does  not  have 
special  nuclear  materials,  but  operations 
do  generate  small  quantities  of  low-level 
radioactive  waste. 

GSA  and  NNSA  believe  that  the 
relocation  of  the  non-nuclear 
production  mission  to  another  location 
outside  of  the  Kansas  City  Metropolitan 
Area  is  not  a  reasonable  alternative  and 
do  not  intend  to  analyze  it  as  an 
alternative  in  the  present  EA. 

DOE  completed  a  Nuclear  Weapons 
Complex  Reconfiguration  (Complex-21) 
Study  in  January  1991,  which  identified 
significant  cost  savings  that  could  be 
achieved  by  downsizing  the  nuclear 
weapons  complex.  On  January  27, 1992, 
the  Department  issued  an  NOI  (57  FR 
3046)  to  prepare  an  environmental 
assessment  (DOE/EA-0792)  for  the 
consolidation  of  non-nuclear  production 
activities  within  the  nuclear  weapons 
complex.  On  September  14,  1993,  DOE 
published  a  Finding  of  No  Significant 
Impact  (FONSl)  regarding  its  proposal 
(58  FR  48043)  to  terminate  non-nuclear 
production  missions  at  the  Mound  Plant 
in  Ohio,  the  Pinellas  Plant  in  Florida, 
and  the  Rocky  Flats  Plant  in  Colorado, 
and  consolidate  the  electrical  and 
mechanical  manufacturing  functions  at 
the  Kansas  City  Plant. 

DOE  issued  an  NOI  on  June  6,  1995 
(60  FR  31291),  a  final  Stockpile 
Stewardship  and  Management  PEIS  on 
November  19, 1996  (61  FR  58871),  and 
a  ROD  on  December  26, 1996  (61  FR 
68014)  announcing  its  decision  to 
transform  the  weapons  production 
complex  by  further  downsizing  of  the 
nuclear  weapons  complex.  This 
decision  included  reducing  non-nuclear 
component  fabrication  capacity  at  the 
Kansas  City  Plant.  In  these  documents 
DOE  evaluated  alternatives  for 
consolidation  of  non-nuclear 
manufacturing,  storage  and  surveillance 
functions  of  the  Nuclear  Weapons 
Complex  to  the  Kansas  City  Plant  and 
reducing  the  capacity  for  non-nuclear 
component  fabrication. 

The  proposed  action  would  continue 
the  consolidation  and  downsizing  of 
non-nuclear  activities  at  the  Kansas  City 
Plant  begun  in  the  early  1990s.  The 
alternatives  are  constructed  around  the 
mission  need  to  maintain  the  Kansas 
City  Plant  while  downsizing  for  cost 
efficiency.  Keeping  these  activities  in 
the  Kansas  City  area  is  consistent  with 
NNSA’s  broader  proposed 
transformation  of  tho  U.S.  nuclear 
weapons  complex  and  is  based  on  the 
previous  NEPA  analyses  and  decisions 
described  above,  and  on  an  economic 
analysis  that  will  be  included  in  the 
Environmental  Assessment.  GSA  and 


NNSA  invite  and  will  consider 
comments  on  this  issue  during  the 
scoping  process. 

Separately,  NNSA  is  preparing  a 
Supplement  to  the  Stockpile 
Stewardship  and  Management 
Programmatic  Environmental  Impact 
Statement — Complex  2030  (DQE/EIS- 
0236-S4)  that  evaluates  alternatives  for 
the  continued  transformation  of  the 
nuclear  weapons  complex.  As  explained 
in  the  NOI  for  that  Supplemental  PEIS 
(71  FR  61731;  October  19,  2006), 

“NNSA  believes  that  it  is  appropriate  to 
separate  the  analyses  of  the 
transformation  of  non-nuclear 
production  from  the  Supplemental  PEIS 
because  decisions  regarding  non-nuclear 
activities  would  neither  significantly 
affect  nor  be  affected  by  decisions 
regarding  the  transformation  of  nuclear 
production  activities.” 

Dated:  April  23,  2007. 

Carlos  A  Salazar, 

Regional  NEPA  Coordinator.Portfolio 
Management  Division  (6PTA),GSA  Public 
Buildings  Service,  Heartland  Region. 

[FR  Doc.  E7-8207  Filed  4-30-07;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nominations  Requested/Open  for  the 
2007  Innovation  in  Prevention  Awards 

AGENCY:  Department  of  Health  and 
.Human  Services,  Office  of  the  Secretary. 
action:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  seeks 
nominations  of  public  and  private  sector 
organizations  to  receive  the  2007 
Innovation  in  Prevention  Awards.  This 
activity  seeks  to  advance  President 
George  W.  Bush’s  HealthierUS  goal  of 
helping  Americans  live  longer,  better, 
and  healthier  lives.  The  statutory 
authority  for  this  health  promotion 
activity  is  Section  1703  [42  U.S.C. 
300u-2]  from  Title  XVII  of  the  Public 
Health  Service  Act.  The  Innovation  in 
Prevention  Awards  Initiative  will 
identify  and  celebrate  outstanding 
organizations  that  have  implemented 
innovative  and  creative  chronic  disease 
prevention  and  health  promotion 
programs.  To  be  nominated,  a  program 
must  address  at  least  one  of  the 
following  risk  categories:  . 

(1)  Obesity: 

(2)  Physical  activity;  and 

(3)  Nutrition. 

The  Department  intends  that  these 
awards  will  provide  an  opportunity  to 
increase  public  awareness  of  creative 
approaches  to  develop  and  expand 


innovative  health  programs  and 
encourage  duplication  of  successful 
strategies. 

Awards  will  be  given  in  the  following 
categories: 

•  Faith-Based  and/or  Community 
Initiatives. 

•  Health  Care  Delivery. 

•  Healthy  Workplace. 

o  Large  Employer  >  500  employees. 

o  Small  Employer  <  500  employees. 

•  Non-Profit. 

•  Public  Sector. 

•  Schools  (K-12). 

The  following  criteria  will  be  taken 
into  consideration  upon  review: 

•  Creativity/Innovation. 

•  Leadership. 

•  Sustainability. 

•  Replicability. 

•  Effectiveness  (results/outcomes). 

•  Receipt  of  other  awards  or 
recognition  at  the  national,  state,  or 
local  level. 

DATES:  Nominations  must  be  received 
by  5  p.m.  EDT  on  June  29,  2007. 

Nominations:  Partnership  for 
Prevention,  a  501(c)(3)  organization 
focused  on  health  promotion,  is 
coordinating  the  nomination  process  for 
the  Innovation  in  Prevention  Awards  on 
behalf  of  the  HHS.  Nominations  can 
only  be  made  electronically  at  http:// 
www.prevent.org/awards2007.  For  more 
information,  contact  Partnership  for' 
Prevention  at  (202)  785-4943  or 
innovationa  wards@preven  t.org. 
Partnership  for  Prevention  may  request 
additional  information  as  necessary. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Health  and  Human 
Services  is  the  U.S.  government’s 
principal  agency  for  promoting  and 
protecting  the  health  of  all  Americans. 
The  HHS  manages  many  programs, 
covering  a  broad  spectrum  of  health 
promotion  and  disease  prevention 
services  and  activities.  Leaders  in  the 
business  community.  State  and  local 
government  officials,  tribes  and  tribal 
entities,  and  charitable,  faith-based,  and 
community  organizations  have 
expressed  an  interest  in  working  with 
the  Department  to  promote  healthy 
choices  and  behaviors.  The  Secretary 
welcomes  this  interest.  With  this  notice, 
the  Secretary  outlines  opportunities  to 
identify  and  celebrate  outstanding 
organizations  that  have  implemented 
innovative  and  creative  chronic  disease 
prevention  and  health  promotion 
programs. 

Dated:  April  25,  2007. 

John  O.  Agwunobi, 

Assistant  Secretary  for  Health. 

[FR  Doc.  E7-8226  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4151-05-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Request  for  Applications  for  the 
intergenerational  Approaches  to  HIV/ 
AIDS  Prevention  Education  With 
Women  Across  the  Lifespan  Pilot 
Program 

AGENCY:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  on  Women’s  Health. 
action:  Notice. 

Announcement  Type.- Cooperative 
Agreement — FY  2007  Initial 
announcement. 

Funding  Opportunity  Number:  Not 
applicable. 

OMB  Catalog  of  Federal  Domestic 
Assistance:  The  OMB  Catalog  of  Federal 
Domestic  Assistance  number  is  93.295. 
DATES:  Applications  must  be  received 
no  later  than  5  p.m.  Eastern  Standard 
Time  on  July  2,  2007.  The  application 
due  date  requirement  in  this 
announcement  supersedes  the 
instruction  in  the  OPHS-1  form. 

Other  Essential  Dates 

Pre-site  visits  (if  needed):  July  23-27, 
2007. 

Award  date:  September  1,  2007. 
ADDRESSES:  To  receive  consideration 
applications  must  be  received  by  the 
Office  of  Grants  Management,  Office  of 
Public  Health  and  Science  (OPHS), 
Department  of  Health  and  Human 
Services  (DHHS)  c/o  WilDon  Solutions, 
Office  of  Grants  Management 
Operations  Center,  1515  Wilson  Blvd., 
Third  Floor,  Suite  310,  Arlington,  VA 
22209,  Attention  Office  on  Women’s 
Health,  Intergenerational. 

SUMMARY:  The  Office  on  Women’s 
Health  (OWH)  in  the  Department  of 
Health  and  Human  Services  (DHHS)  is 
the  Department’s  focal  point  for 
women’s  health  issues,  and  works  to 
address  disparities  in  research,  health 
care  services,  and  education  that 
negatively  effect  the  health  of  women. 
The  OWH  coordinates  women’s  health 
efforts  within  DHHS  to  eliminate 
disparities  in  health  status  and  supports 
culturally  sensitive  educational 
programs  that  encourage  women  to  take 
personal  responsibility  for  their  own 
health  and  wellness.  'To  that  end,  OWH 
has  established  public/private 
partnerships  to  address  critical  women’s 
health  issues  nationwide.  These 
partnerships  are  with  non-profit 
community -based,  faith-based,  and 
women’s  service  organizations  (CBOs, 
FBOs,  WSOs)  innovating 
intergenerational  approaches  for  HIV/ 
AIDS  prevention  education  targeting 


women  disproportionately  impacted  by 
HIV/AIDS  across  the  lifespan.  African 
American  and  Latino  women 
constituted  25  percent  of  the  U.S. 
female  population  in  2002,  but  81.5 
percent  of  the  reported  female  AIDS 
cases  (65  percent  were  among  African 
Americans  and  16.5  percent  were 
among  Hispanics).  (1)  The  number  of 
Asian/Pacific  Islanders  and  American 
Indian/ Alaskan  Native  women  living 
with  AIDS  continues  to  rise,  with  an 
approximately  10  percent  increase  each 
year  over  the  past  5  years.  (2)  Women 
disproportionately  impacted  by  HIV/ 
AIDS  are  vulnerable  for  the  disease 
because  they  lack  accurate  information 
about  the  virus;  have  low  to  no  condom 
negotiation  skills;  are  faced  with  low 
socioeconomic  circumstances;  suffer 
from  sexual  abuse;  struggle  with 
violence  and  other  traumas,  and  lack 
information  and  skills  to  share  sexual 
health  information  with  other  female 
members  in  the  family.  To  this  end,  the 
Intergenerational  Approaches  to  HIV/ 
AIDS  Prevention  Education  with 
Women  Across  the  Lifespan  Pilot 
Program  intends  to:  (1)  Develop  a  cross- 
generational  HIV/AIDS  prevention 
education  program  to  establish  effective 
and/or  increase  communication  about 
sexual  health  between  African 
American,  Native  American/ American 
Indian,  Hispanic/Latino,  and  Asian/ 
Pacific  Islander  women  at' risk  for  or 
living  with  HIV/AIDS  with  other  female 
family  and/or  kinship  network  members 
12-1-  years  old;  (2)  provide  opportunities 
for  African  American,  Native  American/ 
American  Indian,  Hispanic/Latino,  and 
Asian/Pacific  Islander  women  and  other 
female  members  of  the  family  12-*-  years 
old  to  know  their  serostatus;  and  3) 
address  the  age-,  gender-,  cultural-, 
spiritual-,  and  language-specific  needs 
of  African  American,  Native  American/ 
American  Indian,  Hispanic/Latino,  and 
Asian/Pacific  Islander  women  and  other 
female  members  of  the  family  12-t-  years 
old  regarding  their  sexual  health  issues, 
particularly  HIV/AIDS  prevention  so 
they  may  decrease  their  risks  for 
disease. 

This  program  builds  on  Minority 
AIDS  Initiative-  and  Office  on  Women’s 
Health-funded  Women  and  HIV/ AIDS 
Programs  (e.g..  Model  Mentorship 
Program;  HIV  Prevention  Education  for 
Young  Women  Attending  Minority 
Academic  Institutions)  by  addressing 
HIV/ AIDS  issues  using  the  strength  of 
familial  and  kinship  networks,  as  well 
as  women-specific  vulnerabilities  to 
acquiring  the  virus. 


DHHS  Collaborative  Partners 

(1)  The  OWH  is  the  lead  for  this 
program  and  will  be  responsible  for 
project  officer  duties. 

(2)  The  following  DHHS  agencies  and 
offices  have  agreed  to  establish  a 
collaborative  partnership: 

•  Office  on  Women’s  Health  (OWH), 
OPHS. 

•  Substance  Abuse  Mental  Health 
Services  Administration  (SAMHSA). 

•  Office  of  HIV/ AIDS  Policy  (OHAP), 
OPHS. 

•  Indian  Health  Service  (IHS). 

•  Administration  on  Aging  (AO A). 

•  Office  of  Population  Affairs  (OPA). 

•  Administration  for  Children  and 
Families  (ACF). 

•  Center  for  Faith-Based  Community 
Initiatives  (CFBCI). 

Together  these  agencies  agree  to 
recruit  technical  review  panelists  to 
evaluate  grant  proposals;  make 
presentations  during  the  orientation 
meetings;  provide  advice  and  materials 
during  the  program  year;  provide  advice 
during  quarterly  project  monitoring 
teleconferences;  and  serve  as  site 
evaluation  team  members  and/or  assist 
in  development  of  site  evaluation  form. 

I.  Funding  Opportunity  Description 

Authority:  This  program  is  authorized  by 
42  U.S.C.  300u-2(a). 

The  purpose  of  the  Intergenerational 
Approaches  to  HIV/AIDS  Prevention 
Education  with  Women  Across  the 
Lifespan  Pilot  Program  is  to  develop 
cross-generational  HIV/AIDS  prevention 
education  approaches  specific  to 
women  at  risk  for  or  living  with  HIV/ 
AIDS  and  other  female  members  of  the 
family  12-t-  years  old,  particularly 
African  American,  Native  America^/ 
American  Indian,  Hispanic/Latino,  and 
Asian/Pacific  Islander  women  from  the 
Diaspora  who  are  grandmothers, 
mothers,  daughters,  granddaughters, 
and  aunts.  The  goals  of  the  program  are: 

•  To  teach  cross-generations  of 
women  and  other  female  members  of 
the  family  12-t-  years  old  how  to  develop 
healthy  communication  patterns  built 
on  caring,  trusting  familial 
relationships;  and 

•  Equip  women  to  share  accurate 
information  about  their  sexual  health 
issues  with  other  female  members  of  the 
family  12-t-  years  old  by  incorporating 
gender- focused,  age-specific,  culturally 
competent,  and  linguistically- 

'  appropriate  HIV/AIDS  prevention 
information. 

The  objectives  of  the  program  are  for 
African  American,  Native  American/ 
American  Indian,  Hispanic/Latino,  and 
Asian/Pacific  Islander  women  and  other 
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female  members  of  the  family  12+  years 
old  to: 

•  Know  their  serostatus; 

•  Increase  their  knowledge  of  HIV/ 
AIDS  prevention; 

•  Gain  competencies  in  cross- 
generational  communications  about 
health  in  general  and  sexual  health 
specifically;  and 

•  Connect  with  a  primary  healthcare 
physician  (and  navigate  other  systems  of 
care). 

In  order  to  achieve  the  objectives  of 
the  program,  the  grantee  shall: 

A.  During  months  1-5  {start-up 
phase):  « 

1 .  Attend  the  OWH  Grantee 
Orientation  Meeting.  It  will  be 
conducted  by  OWH  and  DHHS 
Collaborating  Partners  (OHAP,  IHS, 
AOA,  OPA,  ACF,  and  CFBCI). 

2.  Clinical  Staff  and  Specialized 
Training. 

a.  Licensed  female  behavioral  health 
therapist  (such  as  Social  Worker, 
Psychologist,  Counselor)  with  expertise 
in  counseling  women  and  other  female 
members  of  the  family  12+  years  old 
most  vulnerable  for  acquiring  HIV/ 

AIDS,  e.g.  counseling  to  address  fear, 
stigma,  abuse,  and  other  areas  of  need 
that  prevent  participants  from  practicing 
healthy  behaviors.  Therapist  legally 
required  to  uphold  “duty  to  warn”  state 
authorities  for  participants  in  instances 
presenting  imminent  harm  or  danger, 
such  as  statutory  rape,  intimate  partner 
violence,  suicide,  etc. 

b.  Request  local  health  department  to 
conduct  in-service  training  on  how  to 
establish  a  review  process  for 
conducting  a  local  program  evaluation 
to  measurfe  whether  goals  and  objectives 
are  met. 

3.  Complete  program  development, 
including  but  not  limited  to  the 
following  activities: 

a.  Complete  development  of  training 
modules,  assessment  tools,  and 
protocols  necessary  to  present  an 
intergenerational  approach  for  HIV/ 
AIDS  prevention  education  to  reach 
African  American,  Native  American/ 
American  Indian,  Hispanic/Latino,  or 
Asian/Pacific  Islander  women  at  risk  for 
or  living  with  HIV/AIDS  and  other 
female  members  of  the  family  12+  years 
old  that  reflects:  (Note:  Grantee  must 
reach  only  one  racial/ethnic  minority 
group) 

•  The  cultural,  spiritual,  and/or  ritual 
factors  that  bridge  traditional  and 
American  mores  and  values  for  women 
at  risk  for  or  living  with  HIWAIDS, 
especially  African  American:  Native 
American/American  Indian.  Hispanic/ 
Latino,  and  Asian/Pacific  Islander;  and, 

•  Evidence-based  (domestic  only) 
HIV/AIDS  prevention  education 


curricula  designed  to  reach  women  at 
risk  for  or  living  with  HIV/AIDS  and 
other  female  members’  of  the  family  12+ 
years  old. 

b.  With  adapted  tools  from  local 
health  department,  develop  the  local 
program  evaluation  to  measure  whether 
the  program  goals  and  objectives  are 
met. 

4  Recruit  a  Team  of  Consumers  to  give 
feedback  on  what  works  best  during  all 
phases  of  program  development  and 
implementation. 

5.  Recruit  community  stakeholders 
with  the  following  roles: 

a.  Provide  HIV  testing  opportunities 
for  focus  group  participants  (and 
consumer  advisory  team) 

b.  Provide  age-specific  referral 
services  via  scheduled  weekly 
appointments  for  women  at  risk  for  or 
living  with  HIV/AIDS  and  other  female 
members  of  the  family  12+  years  old  to 
receive  counseling  services  from  a 
licensed  female  behavioral  health 
therapist  with  expertise  in  counseling 
women  and  other  female  members  of 
the  family  12+  years  old  most 
vulnerable  for  acquiring  HIV/AIDS,  e.g. 
counseling  to  address  fear,  stigma, 
abuse,  and  other  areas  of  need  that 
prevent  participants  "from  practicing 
healthy  behaviors. 

Note:  Therapist  legally  required  to  uphold 
“duty  to  warn”  participants  in  instances 
presenting  imminent  harm  or  danger,  such  as 
statutory  rape,  intimate  partner  violence, 
suicide,  etc. 

B.  Recruit  women  at  risk  for  or  living 
with  HIV/AIDS  to  participate  in  focus 
groups  to: 

•  Identify  gender-focused  concerns  of 
women  most  vulnerable  for  acquiring 
HIV/AIDS  to  be  included  in  curriculum: 

•  Idejitify  age-  and  culturally-specific 
barriers  to  effective  cross-generational 
communication  for  each  women  and 
other  female  members  of  the  family  12+ 
years  old  disproportionately  impacted 
by  HIV/AIDS,  for  instance,  African 
American,  Native  American/ American 
Indian,  Hispanic/Latino,  and  Asian/ 
Pacific  Islander  women  from  the 
Diaspora: 

•  Adult  minority  women  participants 
to  develop  strategies  for  recruiting  other 
female  members  of  the  family  12+  years 
old; 

•  Participate  in  small  group  piloting 
of  the  training; 

•  Provide  entry  to  untapped  venues 
to  recruit  additional  participants; 

•  Recruit  age-appropriate  peer 
support  group  leaders; 

•  Recruit  peers  to  get  tested  for  HIV; 
and 

•  Recruit  peers  to  participate  in 
program. 


7.  Submit: 

a.  Four  abstracts  for  workshop  and/or 
poster  presentations  at  one  national 
HIV/AIDS  conference  targeting  public 
health  professionals;  and 

b.  Four  abstracts  for  one  community 
conference  attracting  an  audience  of 
consumers. 

8.  Require  all  program  staff, 
consultants,  and  volunteers  to  attend 
OWH  site  evaluation  visit. 

9.  Identify  twenty  funding 
opportunities  and  submit  four 
applications. 

10.  Before  start-up  phase  ends,  recruit 
African  American,  Native  American/ 
American  Indian,  Hispanic/Latino,  and 
Asian/Pacific  Islander  women  at  risk  for 
or  living  with  HIV/AIDS  in  places 
where  they  naturally  gather  both  as  a 
family  and  individually,  including  but 
not  limited  to: 

•  Churches  and  other  places  of 
worship 

•  Alumni  associations  of  academic 
institutions  for  higher  learning 

•  Women’s  professional 
organizations/social  organizations 

•  PTA  meetings 

•  Commercial  fitness  centers 

•  Beauty  centers 

•  English  as  a  Second  Language  (ESL) 
courses 

•  Conferences 

•  Sporting  events 

•  Supermarkets 

1 1 .  Submit  OWH  initial  progress 
report. 

B.  During  months  6-8  (pilot-test 
phase  1): 

1.  Pilot-test  program  and  make 
program  adaptations. 

a.  Professional  counseling  services  to 
be  offered  to  participants  by  a  licensed 
female  behavioral  health  therapist  (such 
as  Social  Worker,  Psychologist, 
Counselor)  with  expertise  in  counseling 
women  and  other  female  members  of 
the  family  12+  years  old  most 
vulnerable  for  acquiring  HIV/AIDS,  e.g. 
counseling  to  address  fear,  stigma, 
abuse,  and  other  areas  of  need  that 
prevent  participants  from  practicing 
healthy  behaviors.  Therapist  legally 
required  to  uphold  “duty  to  warn”  state 
authorities  for  participants  in  instances 
presenting  imminent  harm  or  danger, 
such  as  statutory  rape,  intimate  partner 
violence,  suicide,  etc. 

b.  Offer  peer  group  support  to 
program  participants. 

c.  Review  and  measure  success  of 
meeting  goals  and  objectives  to-date. 

2.  Convene  scheduled  meetings  for 
the: 

a.  Team  of  Consumers 

b.  Community  stakeholders 

3.  Require  program  participants.  Team 
of  Consumers,  and  community 
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stakeholders  to  recruit  new  program 
participants. 

4.  Receive  confirmation  for  (2) 
conference  presentations. 

5.  Submit  four  applications  to  federal 
and  non-federal  funding  sources. 

6.  Submit  OWH  mid-year  progress 
report. 

C.  During  months  9-12  (pilot  phase  2) 

1.  Conduct  program  with  adaptations 
finalized  fi-om  pilot  phase  1: 

a.  Professional  counseling  services  to 
be  offered  to  participants  by  a  licensed 
female  behavioral  health  therapist  (such 
as  Social  Worker,  Psychologist, 
Counselor)  with  expertise  in  counseling 
women  and  other  female  members  of 
the  family  12+  years  old  most 
vulnerable  for  acquiring  HIV/AIDS,  e.g. 
counseling  to  address  iear,  stigma, 
abuse,  and  other  areas  of  need  that 
prevent  participants  fi"om  practicing 
healthy  behaviors.  Therapist  legally 
required  to  uphold  “duty  to  warn”  state 
authorities  for  participants  in  instances 
presenting  imminent  harm  or  danger, 
such  as  statutory  rape,  intimate  partner 
violence,  suicide,  etc. 

b.  Offer  peer  group  support  to 
program  participants. 

2.  Convene  final  meetings  for  the: 

a.  Team  of  Consumers 

b.  Community  stakeholders. 

3.  Review  the  success  of  meeting 
program  goals  and  objectives. 

4.  Conduct  one  presentation 
(workshops,  panels,  posters)  on  the 
program  at  a  national  HIV/ AIDS 
prevention  conference  targeting  public 
health  professionals. 

5.  Conduct  one  presentation 
(workshops,  panels,  posters)  on  the 
program  at  one  community  conference 
targeting  consumers. 

6.  Submit  four  applications  to  federal 
and  non-federal  funding  soimces. 

7.  Submit  OWH  final  progress  report. 

8.  Submit  OWH  annual  report. 

II.  Award  Information 

Under  this  announcement,  the  Office 
on  Women’s  Health  (OWH)  anticipates 
making  four  cooperative  agreement 
awards.  Approximately  $1,200,000  is 
available  to  make  four  awards  of  up  to 
$300,000  each.  It  is  expected  that  the 
award  will  cover  costs  for  the  period  of 
September  1,  2007  through  August  31, 
2008.  Funding  estimates  may  change. 

The  Federal  Government  (Project 
Officer)  will: 

A.  Conduct  an  orientation  meeting  for 
the  grantees  (with  other  federal 
partners)  within  theHrst  8  weeks  of  the 
funding  period. 

B.  Conduct  at  least  one  site  evaluation 
visit  (with  DHHS  Collaborative  Partners) 
that  may  include  observation  of  program 
during  pilot  or  implementation  phase. 


C.  Conduct  quarterly  project 
monitoring  teleconferences  (with  DHHS 
Collaborative  Partners). 

D.  Review  all  qucuterly,  final,  and 
annual  progress  reports. 

E.  Review  timeline  and 
implementation  plan. 

III.  Eligibility  Information 

1.  Eligible  Applicants 

Eligible  entities  may  include:  non 
profit  community-based  organizations, 
faith-based  organizations,  national 
organizations,  colleges  and  universities, 
clinics  and  hospitals,  research 
institutions.  State  and  local  government 
agencies,  tribal  government  agencies 
emd  tribal/urban  Indian  organizations. 

2.  Cost  Sharing  or  Matching 

Cost  sharing  and  matching  funjls  is 
not  a  requirement  of  this  grant. 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Application 
Package:  Application  kits  may  be 
obtained  by  accessing  Grants.gov  at 
http://grants.gov  or  GrantSolution.gov. 
To  obtain  a  hard  copy  of  the  application 
kit,  contact  WilDon  Solutions,  Office  of 
Grants  Management  Operations  Center, 
1515  Wilson  Boulevard,  Third  Floor, 
Suite  310,  Arlington,  VA  22209  at  1- 
888-203-6161.  Applicants  may  fax  a 
written  request  to  WilDon  Solutions  at 
(703)  351-1148  or  e-mail  the  request  to 
OPHSgran  tinfo@team  wildon .  com . 
Applications  must  be  prepared  using 
Form  OPHS-1,  which  can  be  obtained  at 
the  Web  site  noted  above. 

2.  Content  and  Format  of  Application 
and  Submission:  At  a  minimum,  each 
application  for  a  cooperative  agreement 
grant  funded  by  this  OWH 
announcement  must: 

•  Describe  the  applicant’s  record  of 
success  in  providing  HIV/ AIDS 
prevention  education,  support  services, 
and/or  other  services  (e.g.,  other 
minority  women’s  health  issues; 
socioeconomic  empowerment  services; 
educational  services)  to  women  at  risk 
for  or  living  with  HIV/ AIDS. 

•  Describe  the  applicant’s  current 
HIV/AIDS  prevention  education, 
support  services,  and/or  other  services 
for  the  women  at  risk  for  or  living  with 
HIV/ AIDS  served  by  the  agency. 

•  Give  details  on  the  barriers  to  cross- 
generational  communication  between 
grandmothers,  mothers,  daughters; 
aunts,  and  other  female  members  of  the 
family  12+  years  old  citing  the  impact 
of  age,  culture,  traditions,  and 
spirituality,  as  well  as  any  trends  or 
shifts  in  these  areas. 

•  Clearly  define  the  women  at  risk  for 
or  living  with  HIV/AIDS  to  be  reached 
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by  giving  demographic  and  HIV/ AIDS 
data  covering  the  applicant’s  local 
service  area  and  State  (must  cite  all  data 
from  credible  sources  only). 

•  Describe  the  applicant’s  work 
utilizing  Teams  of  Consumers  for 
feedback,  in  such  cases  where  consumer 
feedback  assisted  in  the  design  of  new 
programs  or  making  program 
adaptations  that  better  meet  the  needs  of 
those  to  be  served. 

•  Describe  in  detail  any  focus  groups 
convened  by  the  agency  to  reach  women 
at  risk  for  or  living  with  HIV/AIDS, 
including  demographic  information, 
focus  group  leadership,  number  of 
participants,  number  of  sessions,  topics 
for  each  session,  participant  age  range, 
and  outcomes  of  the  focus  groups. 

•  Describe  the  applicant’s  knowledge 
and/or  experience  with  evidence-based 
HIV/AIDS  prevention  education 
curricula  for  women  at  risk  for  or  living 
with  HIV/AIDS  in  America.  Cite  your 
sources. 

•  Provide  a  timeline  for  start-up,  two 
piloting  phases,  and  the  proposed 
intergenerational  approach  for  HIV/ 
AIDS  prevention  education  with  a 
description  of  the  demographics  for 
women  at  risk  for  or  living  with  HIV/ 
AIDS  and  other  female  members  of  the 
family  12+  years  old  to  be  reached. 

•  Provide  a  draft  Plan  of  Action  that 
links  the  applicant’s  timeline  with 
delineated  tasks  to  be  accomplished 
over  the  three  phases  of  the  program. 

•  Give  a  detailed  description  of  the 
participation  of  applicant  in  existing 
community  collaborative  efforts. 

Include  information  on  the  purpose  for 
collaboration;  goals  and  objectives; 
names  and  complete  contact 
information  for  partners;  roles  of  each 
partner;  timeline;  challenges;  corrective 
actions;  and  achievements. 

•  Describe  the  applicant’s 
competency  or  needs  to  build  skills  in 
reviewing  whether  program  goals  and 
objectives  are  met  during  all  phases  of 
the  funding  period. 

•  Describe  the  process  for 
determining  whether  program  goals  and 
objectives  are  met  during  all  phases  of 
the  funding  period. 

Format  and  Limitations  of 
Application:  Applicants  are  required  to 
submit  an  original  ink-signed  and  dated 
application  and  2  photocopies.  All 
pages  must  be  numbered  clearly  and 
sequentially  beginning  with  the  Project 
Summary.  The  application  must  be 
typed  double-spaced  on  one  side  of 
plain  8V2''  X  11"  white  paper,  using  12 
point  font,  and  containing  1"  margins  all 
around. 

The  Project  Summary  and  Project 
Narrative  must  not  exceed  a  total  of  25 
double-spaced  pages.  The  appendices 
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imust  not  exceed  15  double-spaced 

pages.  The  original  and  each  ct^y  must 
be  stapled  and/or  otherwise  securely 
I  bound.  The  application  should  be 
^  organized  in  accordance  with  the  format 
presented  in  the  Program  Guidelines. 

An  outline  for  the  minimum 
t-  information  to  be  included  in  the 
ii  “Project  Narrative”  section  is  presented 
below.  The  content  requirements  for  the 
fi  Project  Narrative  portion  of  the 
‘p.  application  are  divided  into  five 
>  sections  and  described  below  within 
each  Factor.  Applicants  must  pay 
;  particular  attention  to  structuring  the 
S  narrative  to  respond  clearly  and  fully  to 
y  each  review  Factor  and  associated 
criteria. 

Background  (Understanding  of  the 
Problem) 

/  A.  Provide  a  preliminary  assessment 
of  the  HIV/ AIDS  prevention  and  support 
service  needs  for  women  at  risk  for  or 
living  with  HIV/AIDS  to  be  reached  in 
this  program.  The  assessment  must  be 
an  age-specific  demographic  and  service 
need  profile  for  African  American, 
Native  American/ American  Indian, 
Hispanic/Latino,  or  Asian/Pacific 
•  Islander  women  disproportionately 

impacted  by  HIV/ AIDS  and  other  female 
members  of  the  family  12+  years  old  in 
t  your  local  service  area  and  State  (cite 
data  from  credible  sources  only). 

B.  Describe  issues  or  challenges  that 
impact  African  American,  Native 
American/ American  Indian,  Hispanic/ 
Latino,  or  Asian/Pacific  Islander  women 
at  risk  for  or  living  with  HIV/ AIDS  to  be 
able  to  have  effective  cross-generational 
communication  about:  (1)  Their  own 
sexual  health  issues;  and  (2)  the  health 
„  of  female  family  or  kinship  network 
members  12+  years  old  about: 

•  Understanding  a  woman’s  body  and 
how  to  care  for  it  over  the  lifespan; 

•  Knowledge  of  ways  to  enhance 
health; 

•  Building  and/or  maintaining 
healthy  relationships  that  include  an 
understanding  of  health  threats; 

•  Awareness  of  a  primary  healthcare 
system  and  how  to  access  it; 

•  Skills  to  express  feelings  and 
.  concerns  about  one’s  sexual  health 

issues  to  other  female  feunily  or  kinship 
network  members  12+  years  old;  ^ 

•  Awareness  and  ability  to  insure 
physical  safety  when  threatened  hy 
sexual,  physical,  or  emotional  violence. 

Implementation  Plan  (Approach) 

A.  State  goals  for  achieving  the 
intended  purpose  of  the  proposed 
Intergenerational  Approaches  to  HIV/ 

'  AIDS  Prevention  Education  with 
Women  Across  the  Lifespan  Pilot 
j  Program:  to  develop  a  cross-generational 


i 


HIV/ AIDS  prevention  education 
approach  specific  to  women  at  risk  for 
or  living  with  HIV/ AIDS  and  other 
female  members  of  the  family  12+  years 
old,  particularly  African  American 
women.  Native  American/ American 
Indiem,  Hispanic/Latino,  and  Asian/ 
Pacific  Islander  women  from  the  . 
Diaspora  who  are  grandmothers, 
mothers,  daughters,  granddaughters, 
and  aunts. 

B.  State  quantifiable  objectives  for  the 
number  of  African  American,  Native 
American/ American  Indian,  Hispanic/ 
Latino,  or  Asian/Pacific  Islander  women 
at  risk  for  or  living  with  HIV/AIDS  and 
other  female  members  of  the  family  12+ 
years  old  to  be  reached  for  the  proposed 
program. 

C.  Give  a  detailed  Plan  of  Action  and 
timeline  covering: 

•  Start-up  phase  activities; 

•  First  pilot  phase  activities;  and 

•  Second  pilot  phase  activities. 

Management  Plan 

A.  Key  project  staff,  volunteer,  and 
student  interns;  their  resumes;  and  a 
staffing  chart  for  budgeted  staff. 

B.  To-be-hired  staff  and  their 
qualifrcations,  including  but  not  limited 
to  a  contractual  services  of  a  licensed 
female  behavioral  health  therapist  with 
expertise  in  counseling  African 
American,  Native  American/ American 
Indian,  Hispanic/Latino,  and  Asian/ 
Pacific  Islander  women  at  risk  for  or 
living  with  HIV/AIDS  and  other  female 
members  of  the  family  12+  years  old. 

C.  Staff,  consultant/sub-contractor, 
volunteer,  and  student  intern 
responsibilities. 

D.  Management  oversight  of  staff  roles 
and  job  performance. 

E.  Address  maintenance  of 
confidentiality,  ethics  in  performance, 
and  any  mandatory  in-service  staff 
training.* 

Evaluation  Plan 

A.  Indicators  that  reflect  goals/ 
objectives  are  being  met. 

B.  Indicators  of  any  trends. 

C.  Indicators  of  any  unanticipated 
outcomes. 

Appendices 

A.  Required  Forms  (Assurance  of 
Compliance  Form,  etc.). 

B.  Key  Staff  Resumes. 

C.  Charts/Tables  (target  population 
demographics,  gaps  in  services,  etc.). 

D.  Other  attachments. 

Use  of  Funds:  A  majority  of  the  funds 
from  the  award  must  be  used  to  support 
staff  and  efforts  aimed  at  implementing 
the  program.  Funds  may  be  used  for 
supplies  (including  screening,  ‘ 
education,  and  outreach  supplies);  local 


travel  to  perform  duties  of  the  funded 
HIV/AIDS  prevention  program;  and  out- 
of-town  travel  (required  attendance  at 
the  OWH  Grantee  Orientation  meeting 
and  participation  in  one  national  HIV/ 
AIDS  prevention  conference).  Funds 
may  not  be  used  for  construction, 
building  alterations,  equipment, 
medical  treatment,  or  renovations.  All 
budget  requests  must  be  justified  fully 
in  terms  of  the.proposed  goals  and 
objectives  and  include  an  itemized 
computational  explanation/breakout  of 
how  costs  were  determined. 

Meetings:  The  OWH  will  sponsor  a 
mandatory  orientation  meeting  for 
grantees.  The  meeting  will  be  held  in 
the  Washington  metropolitan  area  or  in 
one  of  the  ten  (10)  HHS  regional  office 
cities.  The  budget  should  include  a 
request  for  funds  to  pay  for  the  travel, 
lodging,  and  meals.  The  meeting  is 
usually  held  within  the  first  eight  weeks 
after  awards  are  made. 

3.  Submission  Date  and  Times:  To  be 
considered  for  review,  applications 
must  be  received  by  the  Office  of  Public 
Health  and  Science,  Office  of  Grants 
Management,  c/o  WilDon  Solutions,  by 
5  p.m.  Eastern  Standard  Time  July  2, 
2007.  Applications  will  be  considered 
as  meeting  the  deadline  if  they  are 
received  on  or  before  the  deadline  date. 
The  application  due  date  requirement  in 
this  annoimcoment  supersedes  the 
instructions  in  the  OPHS-1  form. 

Submission  Mechanisms 

The  OPHS  provides  multiple 
mechanisms  for  the  submission  of 
applications,  as  described  in  the 
following  sections.  Applicant^  will 
receive  notification  via  mail  from  the 
OPHS  Office  of  Grants  Management 
confirming  the  receipt  of  applications 
submitted  using  any  of  these 
mechanisms.  Applications  submitted  to 
the  OPHS  Office  of  Grants  Management 
after  the  deadlines  described  below  will 
not  be  accepted  for  review.  Applications 
which  do  not  conform  to  the 
requirements  of  the  grant  announcement 
will  not  be  accepted  for  review  and  will 
be  returned  to  the  applicant. 

While  applications  are  accepted  in 
hard  copy,  the  use  of  the  electronic 
application  submission  capabilities 
provided  by  the  Grants.gov  and 
GrantSolutions.gov  systems  is 
encouraged.  Applications  may  only  be 
submitted  electronically  via  the 
electronic  submission  mechanisms 
specified  below.  Any  applications 
submitted  via  any  other  means  of 
electronic  communication,  including 
facsimile  or  electronic  mail,  will  not  be 
accepted  for  review. 

In  order  to  apply  for  new  funding 
opportunities  which  are  open  to  the 
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public  for  competition,  you  may  access 
the  Grants.gov  Web  site  Portal.  All 
OPHS  funding  opportunities  and 
application  kits  are  made  available  on 
Grants.gov.  If  your  organization  has/had 
a  grantee  business  relationship  with  a 
grant  program  serviced  by  the  OPHS 
Office  of  Grants  Management,  and  you 
are  applying  as  part  of  ongoing  grantee 
related  activities,  please  access 
GrantSolutions  .gov. 

Electronic  grant  application 
submissions  must  be  submitted  no  later 
than  5  p.m.  Eastern  Time  on  the 
deadline  date  specified  in  the  OATES 
section  of  the  announcement  using  one 
of  the  electronic  submission 
mechanisms  specified  below.  All 
required  hardcopy  original  signatures 
and  mail-in  items  must  be  received  by 
the  WilDon  Solutions,  Office  of  Grants 
Management  Operations  Center,  1515 
Wilson  Boulevard,  Third  Floor  Suite 
310,  Arlington,  VA  22209,  no  later  than 
5  p.m.  Eastern  Time  on  the  next 
business  day  after  tbe  deadline  date 
specified  in  the  DATES  section  of  the 
announcement. 

Applications  will  not  be  considered 
valid  until  all  electronic  application 
components,  hardcopy  original 
signatures,  and  mail-in  items  are 
received  by  the  Office  of  Grants 
Management  according  to  the  deadlines 
specified  above.  Application 
submissions  that  do  not  adhere  to  the 
due  date  requirements  will  be 
considered  late  and  will  be  deemed 
ineligible. 

Applicants  are  encouraged  to  initiate 
electronic  applications  early  in  the 
applicatiojrdeveloplnent  process,  and  to 
submit  early  on  the  due  date  or  before. 
This  will  aid  in  addressing  any 
problems  with  submissions  prior  to  the 
application  deadline. 

Electronic  Submissions  via  the 
Grants.gov  Web  site  Portal 

The  Grants.gov  Web  site  Portal 
provides  organizations  with  the  ability 
to  submit  applications  for  OPHS  grant 
opportunities.  Organizations  must 
successfully  complete  the  necessary 
registration  processes  in  order  to  submit 
an  application.  Information  about  this 
system  is  available  on  the  Grants.gov 
Web  site,  http://www.grants.gov. 

In  addition  to  electronically 
submitted  materials,  applicants  may  be 
required  to  submit  hard  copy  signatures 
for  certain  Program  related  forms,  or 
original  materials  as  required  by  the 
announcement.  It  is  imperative  that  the 
applicant  review  both  the  grant 
announcement,  as  well  as  the 
application  guidance  provided  within 
the  Grants.gov  application  package,  to 
determine  such  requirements.  Any 


required  hard  copy  materials,  or 
documents  that  require  a  signature, 
mbst  be  submitted  separately  via  mail  to 
the  OPHS  Office  of  Grants  Management, 
do  WilDon  Solutions,  and  if  required, 
must  contain  the  original  signature  of  an 
individual  authorized  to  act  for  the 
applicant  agency  and  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award.  When  submitting  the 
required  forms,  do  not  send  the  entire 
application.  Complete  hard  copy 
applications  submitted  after  the 
electronic  submission  will  not  be 
considered  for  review. 

Electronic  applications  submitted  via 
the  Grants.gov  Web  site  Portal  must 
contain  all  completed  online  forms 
required  by  the  application  kit,  the 
Program  Narrative,  Budget  Narrative 
and  any  appendices  or  exhibits.  All 
required  mail-in  items  must  be  received 
by  the  due  date  requirements  specified 
above.  Mail-In  items  may  only  include 
publications,  resumes,  or  organizational 
documentation.  When  submitting  the 
required  forms,  do  not  send  the  entire 
application.  Complete  hcud  copy 
applications  submitted  after  the 
electronic  submission  will  not  be 
considered  for  review. 

Upon  completion  of  a  successful 
electronic  application  submission  via 
the  Grants.gov  Web  site  Portal,  the 
applicant  will  be  provided  with  a 
confirmation  page  from  Grants.gov 
indicating  the  date  and  time  (Eastern 
Time)  of  the  electronic  application 
submission,  as  well  as  the  Grants.gov 
Receipt  Number.  It  is  critical  that  the 
applicant  print  and  retain  this 
confirmation  for  their  records,  as  well  as 
a  copy  of  the  entire  application  package. 

All  applications  submitted  via  the 
Grants.gov  Web  site  Portal  will  be 
validated  by  Grants.gov.  Any 
applications  deemed  “Invalid”  by  the 
Grants.gov  Web  site  Portal  will  hot  be 
transferred  to  the  GrantSolutions 
system,  and  OPHS  has  no  responsibility 
for  any  application  that  is  not  validated 
and  transferred  to  OPHS  from  the 
Grants.gov  Web  site  Portal.  Grants.gov 
will  notify  the  applicant  regarding  the 
application  validation  status.  Once  the 
application  is  successfully  validated  by 
the  Grants.gov  Web  site  Portal, 
applicants  should  immediately  mail  all 
required  hard  copy  materials  to  the 
OPHS  Office  of  Grants  Management, 
c/o  WilDon  Solutions,  to  be  received  by 
the  deadlines  specified  above.  It  is 
critical  that  the  applicant  clearly 
identify  the  organization  name  and 
Grants.gov  Application  Receipt  Number 
on  all  hard  copy  materials. 

Once  the  application  is  validated  by 
Grants.gov,  it  will  be  electronically 
transferred  to  the  GrantSolutions  system 


for  processing.  Upon  receipt  of  both  the 
electronic  application  from  the 
Grants.gov  Web  site  Portal,  and  the 
required  hardcopy  mail-in  items, 
applicants  will  receive  notification  via 
mail  from  the  OPHS  Office  of  Grants 
Management  confirming  the  receipt  of 
the  application  submitted  using  the 
Grants.gov  Web  ske  Portal. 

Applicants  should  contact  Grants.gov 
regarding  any  questions  or  concerns 
regarding  the  electronic  application 
process  conducted  through  the 
Grants.gov  Web  site  Portal. 

Electronic  Submissions  via  the 
GrantSolutions  System 

OPHS  is  a  managing  partner  of  the 
GrantSolutions.gov  system. 
GrantSolutions  is  a  full  life-cycle  grants 
management  system  managed  by  the 
Administration  for  Children  and 
Families,  DHHS,  and  is  designated  by 
the  Office  of  Management  and  Budget 
(OMB)  as  one  of  the  three  Government¬ 
wide  grants  management  systems  under 
the  Grants  Management  Line  of 
Business  initiative  (GMLoB).  OPHS  uses 
GrantSolutions  for  the  electronic 
processing  of  all  grtmt  applications,  as 
well  as  the  electronic  management  of  its 
entire  Grant  portfolio. 

When  submitting  applications  via  the 
GrantSolutions  system,  applicants  are 
required  to  submit  a  hard  copy  of  the 
application  face  page  (Standard  Form 
424)  with  the  original  signature  of  an 
individual  authorized  to  act  for  the 
applicant  agency  and  assume  the 
obligations  imposed  by  the  terms  and 
conditions  of  the  grant  award.  If 
required,  applicants  will  also  need  to 
submit  a  hard  copy  of  the  Standard 
Form  LLL  and/or  certain  Program 
related  forms  (e.g..  Program 
Certifications)  with  the  original  - 
signature  of  an  individual  authorized  to 
act  for  the  applicant  agency.  When 
submitting  the  required  forms,  do  not 
send  the  entire  application.  Complete 
hard  copy  applications  submitted  after 
the  electronic  submission  will  not  be 
considered  for  review. 

Electronic  applications  submitted  via 
the  GrantSolutions  system  must  contain 
all  completed  online  forms  required  by 
the  application  kit,  the  Program 
Narrative,  Budget  Narrative  and  any 
appendices  or  exhibits.  The  applicant 
may  identify  specific  mail-in  items  to  be 
sent  to  the  Office  of  Grants  Management 
separate  from  the  electronic  submission; 
however  these  mail-in  items  must  be 
entered  on  the  GrantSolutions 
Application  Checklist  at  the  time  of 
electronic  submission,  and  must  be 
received  by  the  due  date  requirements 
specified  above.  Mail-In  items  may  only 
include  publications,  resumes,  or 
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organizational  documentation.  When 
submitting  the  required  forms,  do  not 
send  the  entire  application.  Complete 
hard  copy  applications  submitted  after 
the  electronic  submission  will  not  be 
considered  for  review. 

Upon  completion  of  a  successful 
electronic  application  submission,  the 
GrantSolutions  system  will  provide  the 
applicant  with  a  confirmation  page 
indicating  the  date  and  time  (Eastern 
Time)  of  the  electronic  application 
submission.  This  confirmation  page  will 
also  provide  a  listing  of  all  items  that 
constitute  the  final  application 
submission  including  all  electronic 
application  components,  required 
hardcopy  original  signatures,  and  mail- 
in  items,  as  well  as  the  mailing  address 
of  the  OPHS  Office  of  Grants 
Management  where  all  required  hard 
copy  materials  must  be  submitted. 

As  items  are  received  by  the  OPHS 
Office  of  Grants  Management,  the 
electronic  application  status  will  be 
updated  to  reflect  the  receipt  of  mail-in 
items.  It  is  recommended  that  the 
applicant  monitor  the  status  of  their 
application  in  the  GrantSolutions 
system  to  ensure  that  all  signatures  and 
mail-in  items  are  received. 

Mailed  or  Hand-Delivered  Hard  Copy 
Applications 

Applicants  who  submit  applications 
in  hard  copy  (via  mail  or  hand- 
delivered)  are  required  to  submit  an 
original  and  two  copies  of  the 
application.  The  original  application 
must  be  signed  by  an  individual 
authorized  to  act  for  the  applicant 
agency  or  organization  and  to  assume 
for  the  organization  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award. 

Mailed  or  hand-delivered  applications 
will  be  considered  as  meeting  the 
deadline  if  they  are  received  by  the 
WilDon  Solutions,  Office  of  Grants 
Management  Operations  Center,  1515 
Wilson  Boulevard,  Third  Floor  Suite 
310,  Arlington,  VA  22209,  on  or  before 
5  p.m.  Eastern  Time  on  the  deadline 
date  specified  in  the  DATES  section  of 
the  announcement.  The  application 
deadline  date  requirement  specified  in 
this  announcement  supersedes  the 
instructions  in  the  OPHS-1. 

Applications  that  do  not  meet  the 
deadline  will  be  returned  to  the 
applicant  unread. 

4.  Intergovernmental  Review:  This 
program  is  subject  to  the  Public  Health 
Systems  Reporting  Requirements.  Under 
these  requirements,  a  community-based 
non-governmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS). 
Applicants  shall  submit  a  copy  of  the 


application  face  page  (SF-424)  and  a 
one  page  summary  of  the  project,  called 
the  Public  Health  System  Impact 
Statement.  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised 
on  proposed  health  services  grant 
applications  submitted  by  community- 
based,  non-govemmental  organizations 
within  their  jurisdictions. 

Community-based,  non-govemmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  head  of  the 
appropriate  state  and  local  health 
agencies  in  the  area(s)  to  be  impacted: 

(a)  A  copy  of  the  face  page  of  the 
application  (SF  424),  (b)  a  summary  of 
the  project  (PHSIS),  not  to  exceed  one 
page,  which  provides:  (1)  A  description 
of  the  population  to  be  served,  (2)  a 
summary  of  the  services  to  be  provided, 
and  (3)  a  description  of  the  coordination 
planned  with  the  appropriate  state  or 
local  health  agencies.  Copies  of  the 
letters  forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  the 
OWH. 

This  program  is  also  subject  to  the 
requirements  of  Executive  Order  12372 
that  allows  States  the  option  of  setting 
up  a  system  for  reviewing  applications 
firom  within  their  States  for  assistance 
under  certain  Federal  programs.  The 
application  kit  to  be  made  available 
under  this  notice  will  contain  a  listing 
pf  States  that  have  chosen  to  set  up  a 
review  system  and  will  include  a  State 
Single  Point  of  Contact  (SPOC)  in  the 
State  for  review.  Applicants  (other  than 
federally  recognized  Indian  tribes) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  in  each  affected  State.  A 
complete  list  of  SPOCs  may  be  found  at 
the  following  Web  site:  http:// 
www.whitehouse.gov/omb/grants/ 
spoc.html.  The  due  date  for  State 
process  recommendations  is  60  days 
after  the  application  deadline.  The 
OWH  does  not  guarantee  that  it  will 
accommodate  or  explain  its  responses  to 
State  process  recommendations  received 
after  that  date.  (See  “Intergovernmental 
Review  of  Federal  Programs,’’  Executive 
Order  12372,  and  45  CFR  part  100  for 
a  description  of  the  review  process  and 
requirements.) 

5.  Funding  Restrictions:  Funds  may 
not  be  used  for  construction,  building 
alterations,  equipment  purchase, 
medical  treatment,  renovations,  or  to 
piurchase  food. 


6.  Other  Submission  Requirements: 
Beginning  October  1,  2003,  all 
applicants  are  required  to  obtain  a  Data 
Universal  Numbering  System  (DUNS) 
number  as  preparation  for  doing 
business  electronically  with  the  Federal 
Government.  The'DUNS  number  must 
be  obtained  prior  to  applying  for  OWH 
funds.  The  DUNS  number  is  a  nine- 
character  identification  code  provided 
by  the  commercial  company  Dun  & 
Bradstreet,  and  serves  as  a  unique 
identifier  of  business  entities,  "rhere  is 
no  charge  for  requesting  a  DUNS 
number,  and  you  may  register  and 
obtain  a  DUNS  number  by  either  of  the 
following  methods: 

Telephone:  1-866-705-5711. 

Web  site:  https://www.dnb.com/ 
product/eupdate/requestOptions.html. 

Be  sure  to  click  on  the  link  that  reads, 
“DUNS  Number  Only’’  at  the  right 
hand,  bottom  corner  of  the  screen  to 
access  the  free  registration  page.  Please 
note  that  registration  via  the  Web  site 
may  take  up  to  30  business  days  to 
complete. 

V.  Application  Review  Information 

Criteria:  The  technical  review  of 
applications  will  consider  the  following 
factors: 

Factor  1:  Background/Understanding  of 
the  Problem  (30%) 

This  section  must  discuss: 

1.  Applicant’s  experience  providing 
HIV/AIDS  prevention  education, 
support  services,  and/or  other  services 
{e.g.,  women’s  health  issues; 
socioeconomic  empowerment  services; 
educational  services)  to  women  at  risk 
for  or  living  with  HIV/ AIDS, 
particularly  African  American,  Native 
American/ American  Indian,  Hispanic/ 
Latino,  and  Asian/Pacific  Islander 
women. 

2.  Applicant’s  description  of  the  HIV/ 
AIDS  prevention  and  support  service 
needs  for  the  women  at  risk  for  or  living 
with  HIV/AIDS  and  other  female 
members  of  the  family  12+  years  old  to 
be  reached  in  this  program;  must 
include  a  detailed  assessment  with  age- 
specific  demographic  and  service  need 
profile  for  minority  females  (African 
American,  Native  American/ American 
Indian,  Hispanic/Latino,  and  Asian/ 
Pacific  Islander)  in  the  applicant’s  local 
service  area. 

3.  Applicant’s  full  description  of  the 
issues  or  challenges  that  impact  women 
at  risk  for  or  living  with  HIV/AIDS 
specific  to  one  of  the  racial/ethnic 
minority  groups  to  be  reached  (African 
American,  Native  American/ American 
Indian,  Hispanic/Latino  or  Asian/ 
Pacific  Islander)  relative  to  effective 
cross-generational  communication 
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about:  (1)  Their  own  sexual  health 
issues:  and  (2)  the  health  of  female 
family  or  kinship  network  members  1 2+ 
years  old  about: 

•  Understanding  a  woman’s  body  and 
how  to  care  for  it  over  the  lifespan. 

•  Knowledge  of  ways  to  enhance 
health. 

•  Building  and/or  maintaining 
healthy  relationships  that  includes  an 
understanding  of  health  threats. 

•  Awareness  of  primary  healthcare 
system  and  how  to  access  it. 

•  Gaining  skills  to  express  feelings 
and  concerns  about  one’s  sexual  health 
issues  to  other  female  family  or  kinship 
network  members  12+  years  old. 

•  Increasing  awareness  and  ability  to 
secure  a  safe  place  to  live  first  when 
threatened  by  sexual,  physical,  or 
emotional  violence. 

Factor  2:  Implementation/ Approach 
(25%) 

This  section  must  discuss: 

1.  Evidence  provided  of  applicant’s 
success  in  providing  HIV/AIDS 
prevention  education,  support  services, 
and/or  other  services  (e.g.,  women’s 
health  issues:  socioeconomic 
empowerment  services:  educational 
services)  to  women  at  risk  for  or  living 
with  HIV/AIDS  who  are  African 
American,  Native  American/ American 
Indian,  Hispanic/Latino,  or  Asian/ 
Pacific  Islander. 

2.  Applicant’s  goals,  objectives,  plan 
of  action  and  timeline  that  fully 
describes  how  proposed 
intergenerational  approach  to  HIV/AIDS 
prevention  education  for  women  at  risk 
for  or  living  with  HIV/AIDS  who  are 
African  American,  Native  American/ 
American  Indian,  Hispanic/Latino,  or 
Asian/Pacific  Islander  addresses  the 
barriers  to  cross-generational 
communication  between  grandmothers, 
mothers,  daughters,  granddaughters, 
and  aunts  and/or  other  adult  female 
kinship  members  12+  years  old  with  the 
impact  of  age,  culture,  traditions,  and 
spirituality,  as  well  as  any  trends  or 
shifts  in  these  areas. 

3.  Evidence  of  applicant’s  work  in 
establishing  and/or  convening  African 
American,  Native  American/ American 
Indian,  Hispanic/Latino,  or  Asian/ 
Pacific  Islander  consumers  for  feedback 
on  HIV/AIDS  prevention,  support,  care, 
and/or  treatment  programs. 

4.  Evidence  of  applicant’s  work  in 
identifying  and/or  working  with 
community  stakeholders,  specifically 
for  HIV/AHDS  prevention,  support,  care, 
and/or  treatment. 

Factor  3:  Management  Plan  (25%) 

The  applicant’s  proposal  should 
contain: 


1.  Applicant’s  proposed  staff  and/or 
requirements  for  new  staff  adequately 
described  in  resumes  (see  Appendix): 
must  include  contractual  services  of  a 
licensed  female  behavioral  health 
therapist  with  expertise  in  counseling 
African  American,  Native  American/ 
American  Indian,  Hispanic/Latino,  or 
Asian/Pacific  Islander  women  at  risk  for 
or  living  with  HIV/AID  and  other  female 
members  of  the  family  12+  years  old. 

2.  Proposed  staff  level  of  effort: 

3.  Detailed  position  descriptions 
(appears  in  Appendix):  and 

4.  Addresses  maintenance  of 
confidentiality,  ethics  in  performance, 
and  any  mandatory  in-service  staff 
training. 

Factor  4:  Evaluation  Plan  (20%) 

The  applicant’s  proposal  contains: 

1.  Clear  statement  of  program  goal(s): 

2.  Quantifiable  objectives: 

3.  Clear  indicators  to  analyze  trends: 
and 

4.  Clear  indicators  to  recognize 
unanticipated  outcomes. 

Review  and  Selection  Process: 
Funding  decisions  will  be  made  by  the 
OWH,  and  will  take  into  consideration 
the  recommendations  and  ratings  of  the 
review  panel,  program  needs, 
geographic  location,  stated  preferences, 
and  the  recommendations  of  DHHS 
Regional  Women’s  Health  Coordinators 
(RWHC).  Accepted  applications  will  be 
reviewed  for  technical  merit  in 
accordance  with  DHHS  policies. 
Applications  will  be  evaluated  by  a 
technical  review  panel  composed  of 
experts  in  the  fields  of  minority 
women’s  health  issues,  particularly 
HIV/AIDS  prevention:  community 
based,  faitb  based,  and  women’s  service 
organizations  delivery  of  HIV/AIDS 
prevention  and  support  services:  and 
federal  and  state  government  public 
health  systems. 

VI.  Award  Administration  Information 

1.  Award  Notices:  Applicants  will  . 
receive  a  Notice  of  Grant  Award  signed 
by  the  Grants  Management  Officer 
(GMO).  This  is  the  authorizing 
document  and  it  will  be  sent 
electronically  and  followed  up  with  a 
mailed  copy. 

2.  Administrative  and  National  Policy 
Requirements:  The  regulations  set  out  at 
45  CFR  parts  74  and  92  are  the 
Department  of  Health  and  Human 
Services  (DHHS)  rules  and  requirements 
that  govern  the  administration  of  grants. 
Part  74  is  applicable  to  all  recipients 
except  those  covered  by  part  92,  which 
governs  awards  to  state  and  local 
governments.  Applicants  funded  under 
this  announcement  must  be  aware  of 
and  comply  with  these  regulations.  The 


CFR  volume  that  includes  parts  74  and 
92  may  be  downloaded  from  http:// 
www.access.gpo.gov/nara/cfr/ 
waisidxJ03/45cf rvl_03.html. 

The  DHIIS  Appropriations  Act 
requires  that,  when  issuing  statements, 
press  releases,  requests  for  proposals, 
bid  solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  with  Federal  money, 
all  grantees  shall  clearly  state  the 
percentage  and  dollar  amount  of  the 
total  costs  of  the  program  or  project 
which  will  be  financed  with  Federal 
money  and  the  percentage  and  dollar 
amount  of  the  total  costs  of  the  project 
or  progrcun  that  will  be  financed  by  non¬ 
governmental  sources. 

3.  Reporting:  In  addition  to  those 
listed  above,  the  applicant  will  submit 
an  initial  progress  report,  a  mid-year 
progress  report,  a  final  progress  report, 
and  a  financial  status  report  (in 
accordance  with  provisions  of  the 
general  regulations  which  apply  under 
“Monitoring  and  Reporting  Program 
Performance,”  45  CFR  parts  74  and  92). 
OWH  will  provide  Progress  Report 
Forms  and  Annual  Report  Forms  during 
the  orientation  meeting.  The  purpose  of 
the  progress  reports  is  to  provide 
accurate  and  timely  program 
information  to  program  managers  and  to 
respond  to  Congressional,  Departmental, 
and  public  requests  for  information 
about  the  program. 

An  original  and  one  copy  of  the  four 
report(s)  must  be  submitted  as  follows: 

1 .  Initial  Progress  Report  due  date 
(provided  at  OWH  orientation  meeting). 

2.  Mid-Year  Progress  Report  due  date 
(provided  at  OWH  orientation  meeting). 

3.  Final  Progress  Report  due  date 
(provided  at  OWH  orientation  meeting). 

A  Financial  Status  Report  (FSR)  SF- 
269  is  due  90  days  after  the  close  of  each 
12-month  budget  period. 

VII.  Agency  Contacts 

For  application  kits,  submission  of 
applications,  and  information  on  the 
budget  and  business  aspects  of  the 
application,  please  contact:  WilDon 
Solutions,  Office  of  Grants  Management 
Operations  Center,  1515  Wilson  Blvd., 
Third  Floor,  Suite  310,  Arlington,  VA 
22209  at  1-888-203-2061,  e-mail 
OPHSgrantinfo@teamwildon.com,  or  fax 
703-351-1138. 

4.  Questions  regarding  programmatic 
information  and/or  requests  for 
technical  assistance  in  the  preparation 
of  the  grant  application  should  be 
directed  in  writing  to: 

Joanna  Short,  M.Div.,  Public  Health 
Advisor,  Office  on  Women’s  Health, 
OPHS,  DHHS,  Hubert  H.  Humphrey 
Building,  Room  733E,  200 
^  Independence  Avenue,  SW., 
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Washington,  DC  20201,  Telephone: 

(202)  260-8420,  E-mail: 
JShort@osophs.dhhs.gov. 

VIII.  Other  Information 

A.  Protection  of  Human  Subjects 
Regulations 

The  applicant  must  comply  with  the 
DHHS  Protection  of  Human  Subjects 
regulations  (which  require  obtaining 
Institutional  Review  Board  approval), 
set  out  as  45  CFR  Part  46,  if  applicable. 
General  information  about  Human 
Subjects  regulations  can  be  obtained 
through  the  Office  of  Human  Research 
Protections  (OHRP)  at  http:// 
www.hhs.gov/ohrp,  or 
ohrp@osophs.dhhs.gov,  or  toll  free  at 
(866)  447-4777. 

B.  Objectives  of  Healthy  People  2010 

Emphasis  will  be  placed  on  aligning 
OWH  activities  and  programs  with 
Healthy  People  2010:  Goal  2  to 
eliminate  health  disparities.  More 
information  on  the  Healthy  People  2010 
objectives  may  be  found  on  the  Healthy 
People  2010  Web  site:  http:// 

WWW. health  .gov/healthypeople. 

C.  Definitions 

Community-based  organization: 
Public  and  private,  non-profit 
organizations  that  are  representative  of 
communities  or  significant  segments  of 
communities. 

Culturally  competent:  Information 
and  services  provided  at  the  educational 
level  and  in  the  language  and  cultural 
context  that  are  most  appropriate  for  the 
individuals  for  whom  the  information 
and  services  are  intended.  Additional 
information  on  cultural  competency  is 
available  at  the  following  Web  site: 
http://www.aoa.dhhs.gOv/May200l/ 
factsheets/Cultural-Competency.html. 

Evidence-Based:  DHHS  recognizes 
HIV/ AID  prevention  education 
approaches  for  reaching  minority 
populations,  neunely  education/ training, 
outreach  (street,  media),  and  care 
services.  Additional  information  on 
evidence-based  HIV/AIDS  prevention 
programs  is  available  at  the  following 
Web  site:  http://www.cdc.gov/hiv/pubs/ 
hivcompendium/organize.htm. 

Gender-focused:  An  approach  which, 
in  considering  the  social  and 
environmental  contexts  impacting 
women’s  lives  therefore  structures 
information,  activities,  program 
priorities,  and  service  delivery  systems 
that  compliment  those  factors. 

Healthy  People  2010:  A  set  of  national 
health  objectives  that  outlines  the 
prevention  agenda  for  the  Nation. 
Healthy  People  2010  identifies  the  most 
significant  preventable  threats  to  health 


and  establishes  national  goals  for  the 
next  ten  years.  Individuals,  groups,  and 
organizations  are  ericouraged  to 
integrate  Healthy  People  2010  into 
current  programs,  special  events, 
publications,  and  meetings.  Businesses 
can  use  the  framework,  for  example,  to 
guide  worksite  health  promotion 
activities  as  well  as  community-based 
initiatives.  Schools,  colleges,  and  civic 
and  faith-based  organizations  can 
undertake  activities  to  further  the  health 
of  all  members  of  their  community. 
Health  care  providers  can  encourage 
their  patients  to  pursue  healthier 
lifestyles  and  to  participate  in 
community-based  programs.  By 
selecting  from  among  the  national 
objectives,  individuals  and 
organizations  can  build  an  agenda  for 
community  health  improvement  and 
can  monitor  results  over  time.  More 
information  on  the  Healthy  People  2010 
objectives  may  be  found  on  the  Healthy 
People  2010  Web  site:  http:// 

WWW. health  .gov/healthypeople. 

Prevention  education:  Accurate 
information  to  increase  knowledge  of 
methods  and  behaviors  to  keep 
individuals  from  becoming  infected 
with  HIV. 
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'  Dated:  April  19,  2007. 

Wanda  K.  Jones, 

Deputy  Assistant  Secretary  for  Health 
(Women ’s  Health ). 

(FR  Doc.  E7-8228  Filed  4-30-07;  8:45  am] 
BILLING  CODE  41S0-33-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Toxicology  Program  (NTP); 
Liaison  and  Scientific  Review  Office; 
Meeting  of  the  Scientific  Advisory 
Committee  on  Alternative 
Toxicological  Methods  (SACATM) 

agency:  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS),  National  Institutes  of  Health 
(NIH). 

ACTION:  Meeting  announcement  and 
request  for  comment. 

SUMMARY:  Pursuant  to  section  10(a)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of 
SACATM  on  June  12,  2007,  at  the 
Marriott  Bethesda  North  Hotel  and 
Conference  Center,  5701  Marinelli  Road, 


Bethesda,  Maryland.  The  meeting  is 
scheduled  from  8:30  a.m.  to 
adjournment  (-5  p.m.)  and  is  open  to 
the  public  with  attendance  limited  only 
the  space  available.  SACATM  advises 
the  Interagency  Coordinating  Committee 
on  the  Validation  of  Alternative 
Methods  (ICCVAM),  the  NTP  . 
Interagency  Center  for  the  Evaluation  of 
Alternative  Toxicological  Methods 
(NICEATM),  and  the  Director  of  the 
NIEHS  and  NTP  regarding  statutorily 
mandated  duties  of  ICCVAM  and 
activities  of  NICEATM. 

DATES:  The  SACATM  meeting  will  be 
held  on  June  12,  2007.  All  individuals 
who  plan  to  attend  are  encouraged  to 
register  online  at  the  NTP  Web  site 
(http://ntp.niehs.nih.gov/go/7441)  by 
June  8,  2007.  In  order  to  facilitate 
planning,  persons  wishing  to  make  an 
oral  presentation  are  asked  to  notify  Dr. 
Mary  S.  Wolfe  via  online  registration, 
phone,  or  email  by  June  4,  2007  (see 
ADDRESSES  below).  Written  comments 
should  also  be  received  by  June  4  to 
enable  review  by  SACATM  and  NIEHS/ 
NTP  staff  before  the  meeting. 

ADDRESSES:  The  SACATM  meeting  will 
be  held  at  the  Marriott  Bethesda  North 
Hotel  &  Conference  Center,  5701 
Marinelli  Road,  Bethesda,  Maryland 
20852  [hotel:  (301)  822-9200).  Public 
comments  and  other  correspondence 
should  be  directed  to  Dr.  Mary  S.  Wolfe 
(NIEHS,  P.O.  Box  12233,  MD  A3-01, 
Research  Triangle  Park,  NC  27709; 
telephone:  919-541-7539  or  e-mail: 
wolfe@niehs.nih.gov).  Persons  needing 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodation  in  order  to  attend, 
should  contact  919-541-2475  voice, 
919-541—4644  TTY  (text  telephone), 
through  the  Federal  TTY  Relay  System 
at  800-877-8339,  or  send  e-mail  to 
niehsoeeo@niehs.nih  .gov.  Requests 
should  be  made  at  least  7  days  in 
advance  of  the  meeting. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Agenda  and  Availability  of 
Meeting  Materials 
A  preliminary  agenda  is  provided 
below.  Additional  background  materials 
will  be  posted  on  the  NTP  Web  site 
(http://ntp.niehs.nih.gov/go/7441)  or 
available  upon  request  (see  ADDRESSES 
above).  One  agenda  topic  is  discussion 
of  the  draft  NICEATM-ICCVAM  5-Y-ar 
Plan,  which  will  be  available  by  May  7 
and  presented  at  a  public  Town  Meeting 
at  the  William  H.  Natcher  Center,  NIH, 
9000  Rockville  Pike,  Bethesda, 

Maryland  on  June  11  (http:// 
iccvam .  niehs.nih  .gov/meetings/ 
SYPlanTM/townmtg.htm).  The  Town 
Meeting  will  be  announced  in  a  separate 
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Federal  Register  notice.  Following  the 
SACATM  meeting,  summary  minutes 
will  be  prepared  and  available  on  NTP 
Web  site  or  upon  request. 

Preliminary  Agenda 

Scientific  Advisory  Committee  on 
Alternative  Toxicological  Methods 

June  12,  2007 

Marriott  Bethesda  North  Hotel  & 
Conference  Center,  5701  Marinelli  Road, 
Bethesda,  Maryland  20852 

8:30  a.m. 

•  Call  to  Order  and  Introductions 

•  NICEATM-ICCVAM  Update 

•  Draft  NICEATM-ICCVAM  5-Year 
Plan 

o  Public  Comment 
Noon  LUNCH 
1  p.m. 

•  ICCVAM  Evaluation  of  In  Vitro 
Pyrogenicity  Test  Methods 

o  Public  Comment 

•  Nominations  to  ICCVAM 

o  Public  Comment 

•  NTP  High  Throughput  Screening 
Initiative 

o  Public  Comment 

•  Update  from  the  European  Center 
for  the  Evaluation  of  Alternative 
Methods 

•  Update  from  the  Japanese  Center  for 
the  Validation  of  Alternative 
Methods 

•  Other  Business 
5  p.m.  ADJOURN 

Request  for  Comments 

Public  input  is  invited  and  time  is  set- 
aside  at  the  meeting  for  presentation  of 
oral  comments.  Each  organization  is 
alloWed  one  time  slot  per  public 
comment  period.  At  least  7  minutes  will 
be  allotted  for  each  speaker,  and  if  time 
permits,  may  be  extended  up  to  10 
minutes  at  the  discretion  of  the  chair. 
Registration  for  oral  comments  will  also 
be  available  on-site,  although  time 
allowed  for  presentation  by  on-site 
registrants  may  be  less  than  for  pre¬ 
registered  speakers  and  will  be 
determined  by  the  number  of  persons 
who  register  at  the  meeting. 

Persons  registering  to  make  oral 
comments  are  asked  to  do  so  through 
the  online  registration  form  [http:// 
ntp.niehs.nih.gov/go/7441)  and  to  send 
a  copy  of  their  statement  to  Dr.  Wolfe 
(see  ADDRESSES  above)  by  June  4  to 
enable  review  by  SACATM  and  NIEHS/ 
NTP  staff  prior  to  the  meeting.  Written 
statements  can  supplement  and  may 
expand  the  oral  presentation.  If 
registering  on-site  and  reading  from 
written  text,  please  bring  40  copies  of 
the  statement  for  distribution  and  to 
supplement  the  record.  Written 


comments  received  in  response  to  this 
notice  will  be  posted  on  the  NTP  Web 
site.  Persons  submitting  written 
comments  should  include  their  name, 
affiliation  (if  applicable),  and 
sponsoring  organization  (if  any)  with 
the  document. 

Background  Information  on  SACATM 

SACATM  was  established  in  response 
to  the  ICCVAM  Authorization  Act  [42 
U.S.C.  2857-3(d)]  and  is  composed  of 
scientists  from  the  public  and  private 
sectors.  SACATM  advises  ICCVAM, 
NICEATM,  and  the  Director  of  the 
NIEHS  and  NTP  regarding  statutorily 
mandated  duties  of  ICCVAM  and 
activities  of  NICEATM.  SACATM 
provides  advice  on  priorities  and 
activities  related  to  the  development, 
validation,  scientific  review,  regulatory 
acceptance,  implementation,  and 
national  and  international 
harmonization  of  new,  revised,  and 
alternative  toxicological  test  methods. 
Additional  information  about  SACATM, 
including  the  charter,  roster,  and 
records  of  past  meetings,  can  be  found 
at  http://ntp.niehs.nih.gov/go/l67. 
Information  about  NICEATM  and 
ICCVAM  is  available  at  http:// 
iccvam.niehs.nih.gov  or  by  contacting 
the  NICEATM  Director,  Dr.  William 
Stokes  (telephone:  919-541-2384  or  e- 
mail:  niceatm@niehs.nih.gov). 

Dated:  April  17,  2007. 

Samuel  H.  Wilson, 

Deputy  Director,  National  Institute  of 
Environmental  Health  Sciences  and  National 
T oxicology  Program . 

[FR  Doc.  E7-8289  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Environmental 
Health  Sciences  (NiEHS);  Nationai 
Toxicology  Program  (NTP);  NTP 
Interagency  Center  for  the  Evaluation 
of  Aiternative  Toxicoiogical  Methods 
(NiCEATM);  Avaiiability  of  Draft 
NICEATM-ICCVAM  5- Year  Plan  and 
Request  for  Public  Comments; 
Announcement  of  a  Town  Meeting  on 
the  Draft  NICEATM-ICCVAM  5-Year 
Plan 

agency:  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS),  National  Institutes  of  Health 
(NIH). 

ACTION:  Meeting  announcement  and 
request  for  comments. 

summary:  The  NIEHS  and  NICEATM 
request  public  comments  that  can  be 
considered  by  NICEATM,  the 


Interagency  Coordinating  Committee  on 
the  Validation  of  Alternative  Methods 
(ICCVAM),  and  relevant  program  offices 
on  the  draft  NICEATM-ICCVAM  5-Year 
Plan.  The  draft  plan  addresses:  (a) 
Research,  development,  translation,  and 
validation  of  new  and  revised  non- 
animal  and  other  alternatives  assays  for 
integration  of  relevant  and  reliable 
methods  into  federal  agency  testing 
programs  and  (b)  identification  of  areas 
of  high  priority  for  new  and  revised 
non-animal  and  alternative  assays  for 
the  replacement,  reduction,  and 
refinement  (less  pain  and  distress)  of 
animal  tests.  The  draft  plan  will  be 
available  on  or  before  May  7,  2007,  at 
the  NICEATM-ICCVAM  5-Year  Plan 
Web  site  (http://iccvam.niehs.nih.gov/ 
docs/SyearpIan.htm).  Copies  of  the  draft 
plan  may  also  be  obtained  by  contacting 
NICEATM  (see  ADDRESSES  below). 
NICEATM  and  ICCVAM  will  hold  a 
public  Town  Meeting  at  the  National 
Institutes  of  Health,  Bethesda,  Maryland 
on  June  11,  2007,  beginning  at  1  p.m.  to 
adjournment  (-5  p.m.)  to  receive  oral 
comments  on  the  draft  NICEATM- 
ICCVAM  5-Year  Plan. 

DATES:  The  draft  NICEATM-ICCVAM  5- 
Year  Plan  will  be  available  by  May  7, 
2007.  Registration  to  attend  the  meeting 
and  written  comments  on  the  draft 
NICEATM-ICCVAM  5-Year  Plan  should 
be  received  by  June  7,  2007.  The  Town 
Meeting  will  be  held  June  11,  2007. 
ADDRESSES:  The  Town  Meeting  will  be 
held  at  the  William  H.  Natcher 
Conference  Center,  Room  E,  NIH,  9000 
Rockville  Pike,  Bethesda,  Maryland. 
Persons  needing  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodation  in  order  to 
attend,  should  contact  919-541-2475 
voice,  919-541-4644  TTY  (text 
telephone),  through  the  Federal  TTY 
Relay  System  at  800-877-8339,  or  send 
e-mail  to  niehsoeeo@niehs.nih.gov. 
Requests  should  be  made  at  least  7  days 
in  advance  of  the  meeting.  Written 
comments  should  be  submitted 
preferably  electronically  at  the 
NICEATM-ICCVAM  5-Year  Plan  Web 
site:  http://iccvam.niehs.nih.gov/docs/ 
5yearplan.htm.  Comments  can  also  be 
submitted  by  e-mail  to 
5yearplan@niehs.nih.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Other  correspondence  should  be 
directed  to  Dr.  William  S.  Stokes, 
NICEATM  Director  (NIH/NIEHS,  P.O. 
Box  12233,  MD  EC-17,  Research 
Triangle  Park,  NC  27709;  telephone: 
919-541-2384,  fax:  919-541-0947  or  e- 
mail:  niceatm@niehs.nih.gov.  Courier 
address:  NICEATM,  79  T.W.  Alexander 
Drive,  Building  4401,  Room  3128, 
Research  Triangle  Park,  NC  27709). 
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SUPPLEMENTARY  INFORMATION: 
Background 

Congress  established  ICCVAM  to 
promote  development,  validation,  and 
regulatory  acceptance  of  new  or  revised 
alternative  toxicological  test  methods 
that  protect  human  and  animal  health 
and  the  environment  while  reducing, 
refining,  or  replacing  animal  tests  and 
ensuring  human  safety  and  product 
effectiveness  (42  U.S.C.  285)-3). 

Congress  has  requested  that  NICEATM 
and  ICCVAM,  in  partnership  with 
relevant  federal  agencies,  develop  a  five- 
year  plan  that  addresses  (1)  research, 
development,  translation,  and 
validation  of  new  and  revised  non¬ 
animal  and  other  alternative  assays  for 
integration  into  federal  agency  testing 
programs  and  (2)  identiHcation  of  areas 
of  high  priority  for  new  and  revised 
non-animal  and  alternative  assays  for 
replacement,  reduction,  and  refinement 
(less  pain  and  distress)  of  animal  tests. 

At  this  time,  the  NIEHS  and  NICEATM 
seek  public  comments  on  the  draft  plan. 
NICEATM  and  ICCVAM  in  partnership 
with  relevant  agency  program  offices 
will  consider  these  comments  in 
development  of  the  final  plan.  A  Town 
Meeting  on  June  11  will  provide  the 
public  an  opportunity  to  present  oral 
comments  on  the  draft  plan  (see  below) 
to  NICEATM  staff,  ICCVAM  Agency 
Representatives,  and  other  agency 
program  staff.  In  addition,  some 
members  of  the  Scientific  Advisory 
Committee  on  Alternative  Toxicological 
Methods  (SACATM)  will  also  attend. 

On  June  12,  2007,  SACATM  will  meet 
at  the  Marriott  Bethesda  North  Hotel 
and  Conference  Center  in  Bethesda, 
Maryland,  where  the  agenda  also 
includes  discussion  of  the  draft  plan 
(http://ntp.niehs.nih.gov/go/744 1 )  and 
opportunity  for  oral  comments.  The 
SACATM  meeting  will  be  announced  in 
a  separate  Federal  Register  notice. 

Registration  for  the  Town  Meeting 

The  Town  Meeting  will  be  held  on 
June  11,  2007,  at  the  William  H.  Natcher 
Conference  Center,  National  Institutes  of 
Health,  Bethesda,  Maryland.  Persons 
planning  to  attend  are  asked  to  register 
by  June  7,  2007  by  completing  the 
online  registration  at  the  NICEATM- 
ICCVAM  Web  site  (http:// 
iccvam.niehs.nih  .gov/meetings/ 
SYPlanTM/townmtg.htm)  or  by 
contacting  NICEATM  (see  ADDRESSES 
above).  The  agenda  is  available  on  the 
NICEATM-ICCVAM  Web  site  (http:// 
iccvam.niehs.nih  .gov/meetings/ 
SYPlanTM/townmtg.htm)  or  can  be 
obtained  by  contacting  NICEATM  (see 
addresses'  above). 


Request  for  Comments 

The  NIEHS  and  NICEATM  invite 
public  comments  on  the  draft 
NICEATM-ICCVAM  5-Year  Plan. 
Written  comments  should  be  submitted 
preferably  electronically  at  the 
NICEATM-ICCVAM  5-Year  Plan  Web 
site  (http://iccvam.niehs.nih.gov/docs/ 
5yearplan.htm).  Comments  can  also  be 
submitted  by  e-mail  to 
5yearplan@niehs.nih.gov.  Individuals 
submitting  comments  are  asked  to 
include  appropriate  contact  information 
(name,  affiliation,  mailing  address, 
phone,  fax,  e-mail,  and  sponsoring 
organization,  if  applicable).  All 
comments  received  by  June  7,  2007,  will 
be  posted  on  the  ICCVAM-NICEATM 
Web  site  (http://iccvam.niehs.nih.gov/ 
docs/ 5yearplan.htm)  and  identified  by 
the  individual’s  name,  affiliation  (if 
applicable),  and/or  sponsoring 
organization  (if  any). 

Persons  registering  to  make  oral 
comments  at  the  Town  Meeting  are 
asked  to  contact  NICEATM  (see 
ADDRESSES  above)  and  send  a  copy  of 
their  statement  by  June  7.  Written 
statements  can  supplement  and  may 
expand  the  oral  presentation.  Each 
organization  is  allowed  one  speaker.  At 
least  7  minutes  will  be  allotted  for  each 
speaker,  and  if  time  permits,  may  be 
extended  up  to  10  minutes  at  the 
discretion  of  the  moderator.  Registration 
for  oral  comments  will  also  be  available 
on-site,  although  time  allowed  for 
presentation  by  on-site  registrants  may 
be  less  than  for  pre-registered  speakers 
and  will  be  determined  by  the  number 
of  persons  who  register  at  the  meeting. 

If  registering  on-site  and  reading  from 
written  text,  please  bring  40  copies  of 
the  statement  for  distribution  and  to 
supplement  the  record. 

Background  Information  on  ICCVAM 
and  NICEATM 

ICCVAM  is  an  interagency  committee 
composed  of  representatives  from  15 
federal  regulatory  and  research  agencies 
that  use,  generate,  or  disseminate 
toxicological  information.  ICCVAM 
conducts  technical  evaluations  of  new, 
revised,  and  alternative  methods  with 
regulatory  applicability  and  promotes 
scientific  validation  and  regulatory 
acceptance  of  toxicological  test  methods 
that  more  accurately  assess  safety  and 
hazards  of  chemicals  and  products  and 
that  refine,  reduce,  and  replace  animal 
use.  The  ICCVAM  Authorization  Act  of 
2000  (42  U.S.C.  2857-3,  available  at 
http://iccvam.niehs.nih.gov/docs/ 
aboutjdocs/PLl  06545.pdf)  establishes 
ICCVAM  as  a  permanent  interagency 
committee  of  the  NIEHS  under 
NICEATM.  NICEATM  administers 


ICCVAM  and  provides  scientific  and 
operational  support  for  ICCVAM-related 
activities.  NICEATM  and  ICCVAM  work 
collaboratively  to  evaluate  new  and 
improved  test  methods  applicable  to  the 
needs  of  federal  agencies.  SACATM  is  a 
federally  chartered  advisory  committee 
that  provides  advice  to  NICEATM, 
ICCVAM,  and  NIEHS  on  ICCVAM  and 
NICEATM  activities.  Additional 
information  about  ICCVAM  and 
NICEATM  can  be  found  at  the  following 
Web  site:  http://iccvam.niehs.nih.gov. 
Information  about  SACATM  is  available 
at  http://ntp.niehs.nih.gOv/go/l 67. 

Dated:  April  20,  2007. 

Samuel  H.  Wilson, 

Deputy  Director,  National  Institute  of 
Environmental  Health  Sciences  and  National 
T oxicology  Program . 

IFR  Doc.  E7-8290  Filed  4-30-07;  8:45  am) 
BILLING  CODE  414(M)1-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Toxicology  Program  (NTP); 
Center  for  the  Evaluation  of  Risks  to 
Human  Reproduction  (CERHR); 

Second  Bisphenol  A  Expert  Panel 
Meeting  and  Interim  Draft  Expert  Panel 
Report  on  Bisphenol  A: 

Announcement  of  Postponed  Meeting 
and  Extension  of  Public  Comment  < 
Period 

AGENCY:  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS);  National  Institutes  of  Health. 
ACTION:  Announcement  of  postponed 
meeting  and  extension  of  public 
comment  period. 

SUMMARY:  The  second  meeting  of  the 
expert  panel  on  bisphenol  A  originally 
scheduled  for  May  21-23,  2007  [Federal 
Register,  April  2,  2007  (Vol.  72,  No.  62, 
page  15695-15696)]  is  postponed.  The 
new  date  for  the  meeting  will  be 
announced  in  a  future  Federal  Register 
notice.  During  this  time,  NTP  will 
conduct  an  independent  audit  of  all 
materials  used  in  the  bisphenol-A 
review..  Also,  the  deadline  for 
submission  of  written  public  comments 
on  the  interim  draft  expert  panel  report 
on  bisphenol  A  is  extended  until  June 
20,  2007.  The  interim  draft  report  is 
posted  on  the  CERHR  Web  site  (http:// 
cerhr.niehs.nih.gov/chemicals/ 
bisphenol/bisphenol.html)  and  available 
in  printed  text  from  CERHR  (see  FOR 
FURTHER  INFORMATION  CONTACT  below). 
Persons  submitting  written  comments 
are  asked  to  include  their  name  and 
contact  information  [affiliation  (if 
applicable),  mailing  address,  telephone, 
e-mail,  and  sponsoring  organization  (if 
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any))  and  send  the  conunents  to  Dr. 
Michael  D.  Shelby  (see  ADDRESSES 
below).  Comments  received  will  be 
posted  on  the  CERHR  Web  site. 

DATES:  Written  comments  on  the  interim 
draft  expert  panel  report  should  be 
received  by  June  20,  2007. 

ADDRESSES:  Comments  on  the  interim 
draft  report  should  be  sent  to  Dr. 

Michael  D.  Shelby,  CERHR  Director, 
NIEHS,  P.O.  Box  12233,  MD  EC-32, 
Research  Triangle  Park,  NC  27709 
(mail),  (919)  316—4511  (fax),  or 
shelby@niehs.nih.gov  (e-mail).  Courier 
address:  CERHR,  79  T.W.  Alexander 
Drive,  Building  4401,  Room  103, 
Research  Triangle  Park,  NC  27709. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  D.  Shelby,  CERHR  Director, 
919-541-3455,  shelby@niehs.nih .gov. 

Dated:  April  23,  2007. 

Samuel  H.  Wilson, 

Deputy  Director,  National  Institute  of 
Environmental  Health  Sciences  and  National 
T oxicology  Program . 

[FR  Doc.  E7-8292  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Center  for  Environmental 
Health/Agency  for  Toxic  Substances 
and  Disease  Registry 

The  Program  Peer  Review 
Subcommittee  (PPRS)  of  the  Board  of 
Scientific  Counselors  (BSC),  National 
Center  for  Environmental  Health/ 
Agency  for  Toxic  Substances  and 
Disease  Registry  (NCEH/ATSDR): 
Meeting., 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  NCEH/ATSDR,  CDC, 
announces  the  following  meeting  of  the 
aforementioned  subcommittee: 

Time  and  Date:  1  p.m.-5  p.m.  Eastern 
Daylight  Saving  Time,  May  16,  2007. 

Place:  1825  Century  Boulevard,  Atlanta, 
Georgia  30345. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  Under  the  charge  of  the  BSC, 
NCEH/ATSDR,  the  PPRS  will  provide  the 
BSC,  NCEH/ATSDR  with  advice  and 
recommendations  on  NCEH/ATSDR  program 
peer  review.  They  will  serve  the  function  of 
organizing,  facilitating,  and  providing  a  long¬ 
term  perspective  to  the  conduct  of  NCEH/ 
ATSDR  program  peer  review. 

Matters  To  Be  Discussed:  Review  and 
approve  previous  meeting  minutes;  report  on 
Site  Speciftc  Activities  review;  and  a 
discussion  of  Preparedness  and  Emergency 
Response  peer  review:  breadth  and  approach 


of  the  review,  areas  of  expertise  required  for  . 
the  review,  nominations  for  a  PPRS  panel 
member,  a  chairperson,  peer  reviewers,  and 
partners  and  customers.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Supplementary  Information:  This  meeting 
is  scheduled  to  begin  at  1  p.m.  Eastern 
Daylight  Saving  Time.  To  participate,  please 
dial  877/315—6535  and  enter  conference  code 
383520.  Public  comment  period  is  scheduled 
for  3-3:10  p.m. 

Contact  Person  for  More  Information: 
Sandra  Malcom,  Committee  Management 
Specialist,  Office  of  Science,  NCEH/ATSDR, 
M/S  E-28,  1600  Clifton  Road,  NE.,  Atlanta, 
Georgia  30333,  telephone  404/498-0622.  The 
deadline  for  notihcation  of  attendance  is  May 
11,  2007. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  CDC  and  ATSDR. 

Dated:  April  25,  2007. 

Elaine  L.  Baker, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  E7-8249  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection  Comment 
Request;  Monitoring  and  Evaluation  of 
the  NIDA  Goes  Back  to  School 
National  Dissemination  Campaign; 
Revision 

Summary:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collection  of  information,  the 
National  Institute  on  Drug  Abuse 
(NIDA),  the  National  Institutes  of  Health 
(NIH)  will  publish  periodic  summaries 
of  proposed  projects  to  be  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval.  The 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  on  February  21,  2007  (Volume 
72,  #34)  page  7893-7894  and  allowed  60 
days  for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment.  The 
National  Institutes  of  Health  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1,  1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 

Proposed  Collection:  Title:  Monitoring 
and  Evaluation  of  the  NIDA  Goes  Back 


to  School  National  Dissemination 
Campaign.  Type  of  Information 
Collection  Request:  NEW.  Need  and  Use 
of  Information  Collection:  This  is  a 
request  for  a  one-time  clearance  to 
collect  information  on  the  use  of  the 
NIDA  Goes  Back  to  School  (NGBTS) 
dissemination  materials  that  can  be 
requested  by  interested  persons  from  the 
NIDA  Internet  site.  The  National 
Institute  on  Drug  Abuse  (NIDA) 
launched  an  initiative  to  increase 
awareness  of  the  Institute  and  its 
mission  to  bring  the  power  of  science  to 
bear  on  the  treatment  and  prevention  of 
drug  abuse  and  addiction.  NIDA  has 
been  developing  science  education 
materials  for  grades  K-12  for  use  by 
students,  teachers,  parents,  school 
counselors,  school  health  educators, 
school  resources  officers,  community 
organizers,  and  state  and  local 
government  agencies.  The  number  of 
requestors  has  been  an  average  of  7,500 
per  year.  These  large  numbers  indicate 
that  the  dissemination  reach  is 
considerable.  The  pattern  of  requests 
also  indicates  that  the  number  of 
requests  increases  dramatically  in  the 
early  weeks  after  a  dissemination 
activity  is  launched.  The  purpose  of  this 
information  collection  is  to  determine 
the  level  of  use  by  school  personnel  and 
community  leaders  who  request  the 
NGBTS  materials,  and  if  there  is  a 
difference  in  use  level  between  those 
requestors  responding  to  a  campaign 
activity  and  those  requestors  who  were 
not  reached  by  campaign  activities.  The 
information  will  identify  barriers  to  the 
use  of  the  materials  among  these 
occupational  groups  and  the 
populations  they  serve.  It  will  help 
m^e  the  materials  more  productive  in 
raising  the  awareness  of  the  harms  from 
substance  abuse  among  children,  youth, 
and  parents.  It  will  be  used  to  refine  the 
focus  of  the  dissemination  activities,  so 
that  dissemination  resources  are  used 
more  productively.  The  information  will 
be  collected  from  requestors  who  have 
requested  NIDA  NGBTS  materials  using 
the  requestor  forms  from  the  NIDA  site, 
from  October  2003  to  September  2005. 
All  information  collection  in  the 
■waluation  will  be  conducted  on-line. 
The  estimated  total  time  for  a  survey  is 
5  minutes.  Prior  to  the  monitoring  and 
evaluation  study,  the  information 
collection  instruments  will  be  pilot- 
tested  via  telephone  interview  format, 
with  a  sample  of  8  individuals  who 
have  requested  these  materials  during 
the  chosen  study  years.  The  surveys  will 
include  the  following  elements:  (1)  Use 
of  the  NGBTS  materials,  (2)  Opinion  of 
the  NGBTS  materials,  (3)  Respondent 
information  on  gender,  present 
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occupation  and  its  duration,  (4) 
Background  information  on  the  school 
or  Organization/Community.  Frequency 
of  Response:  This  project  will  be 
conducted  once.  Affected  Public:  School 
personnel,  and  Community  Leaders  who 
have  requested  the  NGBTS  materials. 


Type  of  Respondent:  School  personnel, 
and  Community  Leaders  who  have 
requested  the  NGBTS  materials  from  the 
NIDA  site.  Estimated  Total  Annual 
Number  of  Respondents:  400.  Estimated 
Number  of  Responses  per  Respondent: 

1.  Average  Burden  Hours  per  Response: 


.08.  Estimated  Total  Annual  Burden 

Hours  Requested:  96.0.  There  are  no 

Capital  Costs  to  report.  There  are  no 

Operating  or  Maintenance  Costs  to  } 

report.  The  estimated  annualized 

burden  is  summarized  below. 

I 


- j 

1 

Type  of  respondents 

Number  of 
respondents ' 

- 1 

Frequency  of 
response 

Average 
burden  hours  i 
per  response 

Estimated  total 
burden  hours 
requested 

Requestors — School  Personnel . 

600 

1 

0.08 

48 

Requestors — Community  Leaders . 

600 

1 

0.08 

48 

Total . 

1200 

96 

i  . 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(2)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  tl^rough  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  information 
collection  plans,  contact  Brian  Marquis, 
Project  Officer,  National  Institute  on 
Drug  Abuse,  6001  Executive  Boulevard, 
Room  5216,  Bethesda,  MD  20892,  or  call 
non-toll-free  number  301-443-1124:  fax 
301-443-7397:  or  by  e-mail  to 
bmarquis@nida.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30-days  of  the  date  of 
this  publication. 

Dated:  April  21.  2007. 

Donna  Jones. 

Budget  Officer  &■  Acting  Associate  Director 
for  Management,  National  Institute  on  Drug 
Abuse. 

IFR  Doc.  E7-8293  Filed  4-30-07;  8:45  am) 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 

ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  an  agency  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Officexaf  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boidevard,  Suite  325,  Rockville, 
Maryland  20852-3804:  telephone;  301/ 
496-7057:  fax;  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

New  High-Throughput  and 
Bioinformatic  Tools  To  Identify  and 
Use  Genomic  DNA  Sequence 
Dimorphisms  (Indels) 

Description  of  Technology:  This 
invention  describes  new  methods  to 
identify  genomic  DNA  sequence 
dimorphisms  called  indels  and  to 
determine  their  biological 
consequences.  “Indels”  refers  to  large 
insertions  and  deletions,  a  form  of 
variation  in  DNA  sequences,  that  can 
cause  genotypic  and  phenotypic 
differences  between  cells,  tissues, 
individuals,  populations  or  species.  The 


technology  describes  new  bioinformatic 
tools  and  high-throughput  methods  to 
identify  such  dimorphisms. 
Additionally,  the  technology  provides 
new  assays  to  distinguish  genomic 
sequences  by  genotyping,  understand 
the  role  of  such  indels  in  altering  gene 
expression,  for  example  in  disease 
pathogenesis,  develop  new  models  for 
variation  in  genomes  and  in  gene 
expression,  and  improve  methods  for 
the  molecular  diagnosis  and  treatment 
of  disease. 

Applications: 

1 .  A  new  bioinformatics  software  tool 
that  can  easily  identify  dimorphisms 
and  can  help  create  a  searchable 
database  and  graphical  interface 
containing  sites  of  dimorphisms  and 
information  regarding  functional  effects 
of  dimorphisms. 

2.  Low  cost,  high-throughput  PCR 
based  methods  to  identify  dimorphic 
repetitive  elements  from  any  eukaryotic 
genome  including  individual  tissue 
specimens. 

3.  Methods  to  determine  functional 
consequences  of  dimorphisms  (indels). 

Development  Status: 

1.  Bioinformatics  software  tools  are 
ready  for  use. 

2.  High-throughput  PCR  methods 
have  been  validated. 

3.  Annotated  mouse  genes  whose 
expression  is  altered  by  dimorphic 
indels  have  been  identified. 

Inventors:  David  E.  Symer  et  al.  (NCI). 

Relevant  Publications: 

1.  Manuscripts  relating  to  this 
invention  are  under  preparation  and 
will  be  available  once  accepted  for 
publication. 

2.  RE  Mills  et  al.  An  initial  map  of 
insertion  and  deletion  (INDEL)  variation 
in  the  human  genome.  Genome  Res. 
2006  Sep:16(9):1182-1190. 

Patent  Status:  U.S.  Provisional 
Application  No.  60/841.089  filed  29 
Aug  2006  (HHS  Reference  No.  E-301- 
2006/0-US-01) 

Licensing  Status:  This  technology  is 
available  for  licensing  under  an 
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exclusive  or  non-exclusive  patent 
license. 

Licensing  Contact:  Michelle  Booden, 
PhD;  301/451-7337; 
boodenm@mail.nih  .gov 

Collaborative  Ttesearch  Opportunity: 
The  National  Cancer  Institute,  Center  for 
Cancer  Research,  Mouse  Cancer 
Genetics  Program  is  seeking  statements 
of  capability  or  interest  from  parties 
interested  in  collaborative  research  to 
further  develop,  evaluate,  or 
commercialize  identification  and  use  of 
such  genomic  DNA  sequence  insertion/ 
deletion  dimorphisms  (indels).  Please 
contact  John  D.  Hewes,  PhD  at  301/435- 
3121  or  hewesj@mail.nih.gov  for  more 
information. 

Self-Assembling  Nanoparticles 
Composed  of  Transmembrane  Peptides 
and  Their  Application  for  Specific 
Intra-Tumor  Delivery  of  Anti-Cancer 
Drugs 

Description  of  Technology:  The 
current  invention  discloses  peptide 
based  nanoparticles  as  an  alternative  to 
liposomes.  The  nanoparticles  have  a 
diameter  of  8-10  nm  and  are  much 
smaller  than  a  liposome  thus  providing 
better  tumor  penetration.  Peptides 
corresponding  to  transmembrane 
domains  of  a  number  of  integral 
membrane  proteins  have  been 
discovered  that  spontaneously  self- 
assemble  in  aqueous  solutions  into 
stable  and  remarkably  uniform 
nanoparticles.  The  nanoparticles  of  the 
current  invention  are  fully  synthetic, 
and  their  surfaces  can  be  functionalized 
with  ligands  that  provide  specific 
binding  to  cell  surface  receptors 
overexpressed  on  tumor  cells.  Thus, 
they  are  even  more  specific  for  tumor 
tcirgeting. 

Nanoparticles  constructed  from 
transmembrane  domains  of  certain 
receptors  and  transporters  have 
biological  activity  of  their  own  and 
inhibit  metastasis  or  drug  resistance 
thus  sensitizing  tumors  to  therapy. 
Hydrophobic  drugs  can  be  easily 
entrapped  inside  the  nanoparticles, 
which  not  only  solve  the  problem  of 
drug  insolubility  under  physiological 
conditions,  but  also  generate  a  form  of 
a  drug  that  concentrates  in  tumors  due 
to  enhanced  permeability  and  retention 
(EPR)  effects. 

Applications  and  Modality: 

1 .  Self-assembling  nano-particles  as 
an  alternative  to  liposomes,  inorganic, 
dendrimeric  or  polymeric  nanoparticles. 

2.  Nanoparticles  have  biological 
activity  of  their  own  and  can  inhibit 
metastasis  (CXCR4  receptor  antagonists] 
or  drug  resistance  (inhibitors  of  ABCG2 
transporter  and  p-glycoprotein)  thus 
sensitizing  tumors  to  therapy. 


Advantages: 

1.  The  nanoparticles  are  superior  in 
stability,  uniformity,  ease  and 
reproducibility  of  preparation  compared 
to  conventional  liposomes,  are  much 
more  uniform  and  less  toxic  than 
inorganic,  polymeric  or  dendrimeric 
nanoparticles. 

2.  The  nanoparticles  are  much  smaller 
than  a  liposome  thus  providing  better 
tumor  penetration. 

3.  Synthetic  nanoparticles  can  be 
easily  coated  with  receptor  ligands  and 
loaded  with  hydrophobic  drugs  for  more 
specific  tumor  targeting. 

Market:  Drug  delivery  remains  one  of 
the  biggest  chilenges  for  the 
pharmaceutical  industry.  Nearly  all 
therapeutics  currently  on  the  market  are 
delivered  in  a  non-specific  manner  to 
the  whole  body,  and  this  results  in  ' 
unintentional  side  effects.  The  Food  and 
Drug  Administration  (FDA)  has  created 
a  new  class  of  therapeutic  products 
using  nanoparticulate  drug  delivery 
system.  In  2005,  the  first 
nanoparticulate  drug  delivery  product, 
Abraxane,  for  the  treatment  of  breast 
cancer,  was  launched.  The  worldwide 
R&D  investment  in  nanotechnology 
research  and  development  in  2004  from 
both  public  and  private  sectors  was  an 
estimated  $US8.4  billion,  15%  of  which 
will  be  focused  on  nanobiotechnology. 

Development  Status:  The  technology 
is  in  the  pre-clinical  stage -of 
development. 

Inventors:  Nadya  I.  Tarasova  et  al. 
(NCI). 

Related  Publication:  NI  Tarasova  et  al. 
Transmembrane  inhibitors  of  P- 
glycoprotein,  an  ABC  transporter.  J  Med 
Chem.  2005  Jun  2;48(ll);3768-3775. 

Patent  Status:  U.S.  Provisional 
Application  No.  60/864,665  filed  07 
Nov  2006,  entitled  “Self- Assembling 
Nanoparticles  Composed  of 
Transmembrane  Peptides  and  Their 
Application  for  Specific  Intra-Tumor 
Delivery  of  Anti-Cancer  Drugs”  (HHS 
Reference  No.  E-256-2006/0-US-01). 

Licensing  Status:  Available  for 
exclusive  and  non-exclusive  licensing. 

Licensing  Contact:  Jennifer  Wong; 
301/435—4633;  wongje@mail.nih .gov. 

Collaborative  Research  Opportunity: 
The  NCI  Center  for  Cancer  Research  is 
seeking  statements  of  capability  or 
interest  from  parties  interested  in 
collaborative  research  to  further 
develop,  evaluate,  or  commercialize 
self-assembling  nanoparticles  with 
intrinsic  anti-tumor  activity.  Please 
contact  John  D.  Hewes,  PhD  at  301—435- 
3121  or  hewesj@mail.nih.gov  for  more 
information. 


Sipa-Gene  and  Sipa-1  Inhibitor  for  the 
Diagnosis  and  Treatment  of  Metastatic 
Cancer 

Market  Opportunity:  No  screening 
markers  are  currently  available  in  the 
market  that  can  diagnose  early 
metastasis,  which  causes  majority  of 
cancer  related  deaths.  Opportunity  for 
new  diagnostic  and  therapeutic 
technologies  exists  as  personalized 
medicine  is  taking  a  major  role  in  the 
clinical  management  of  cancer.  This 
invention  can  provide  the  much  needed 
new  diagnostic  marker  for  predicting 
early  metastasis  as  well  as  a  new 
therapy  targeting  metastasis  causing 
factors. 

Description  of  Technology:  This 
technology  relates  to  methods  emd 
compositions  of  a  new  gene  Sipa-1  that 
can  identify  and  treat  metastatic  cancer. 
The  inventors  have  identified  the  Sipa- 
1  gene  as  a  possible  metastasis 
modifying  gene.  Further  analyses 
revealed  that  Sipa-1  expression  levels  . 
correlate  with  metastasis.  Inhibitors  that 
modulate  the  Sipa-1  expression  and 
reduce  metastasis  in  animal  models 
have  been  identified.  Additionally, 
single  nucleotide  polymorphisms 
(SNPs)  present  in  the  mouse  Sipa-1  gene 
have  been  identified  that,  if  also  present 
in  humans,  could  serve  as  the  basis  for 
diagnosing  cancer  and  metastasis. 

Applications  and  Modality:  Method 
for  diagnosing  early  onset  of  metastasis 
with  Sipa-1;  Sipa-1  as  a  new  therapeutic 
target  for  treatment  of  metastatic  cancer. 

Advantages:  Simple  PGR  based  assay 
for  detecting  single  nucleotide 
polymorphisms  (SNPs)  within  the  Sipa- 
1  gene;  Inhibitors  of  Sipa-1  are  known 
in  the  art,  they  can  be  easily  screened 
from  existing  small  molecule  libraries. 

Current  Development  Status: 

1.  The  technology  is  currently  in  the 
pre-clinical  stage  of  development. 

2.  Proof  of  concept  results  show  that 
inhibition  of  Sipa-1  reduces  metastasis 
in  mouse  models. 

3.  Laboratory  data  shows  single 
nucleotide  polymorphisms  (SNPs) 
within  the  Sipa-1  gene  linked  to 
metastatic  disease. 

Inventors:  Kent  Hunter  et  al.  (NCI). 

Publications: 

1 .  PCT  Publication  No.  WO 
2006084027,  published  October  8,  2006. 

2.  YG  Park  et  al.  Sipal  is  a  candidate 
for  underlying  the  metastasis  efficiency 
modifier  locus  Mtesl.  Nat  Genet.  2005 
0ct;37(10):1055-1062.  Epub  2005  Sep  4. 

3.  NP  Crawford  et  al.  Germline 
polymorphisms  in  SIPA-1  are  associated 
with  metastasis  and  other  indicators  of 
poor  prognosis  in  breast  cancer.  Breast 
Cancer  Res.  2006;8(2):R16.  Epub  2006 
Mar  21. 
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Patent  Status:  U.S.  Provisional 
Application  No.  60/649,365  filed  02  Feb 
2005  (HHS  Reference  No.  E-082-2005/ 
O-US-01);  PCT  Application  No.  PCT/ 
US2006/003672  filed  February  2,  2006 
(HHS  Reference  No.  E-082-2005/2- 
PCT-01). 

Related  Technology:  U.S.  Provisional 
Application  No.  60/695,024  filed  29  Jun 
2005  (HHS  Reference  No.  E-216-2005/ 
O-US-01). 

Licensing  Status:  Available  for 
exclusive  and  non-exclusive  licensing. 

Licensing  Contact:  Mojdeh  Bahar,  J.D.; 
301/435-2950;  baharm@mail.nih.gov. 

Dated:  April  20,  2007. 

Steven  M.  Ferguson, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 

[FR  Doc.  E7-8288  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  hereby  given  of  a  change  in  the 
meeting  of  the  Subcommittee  G — 
Education,  June  26,  2007,  8  a.m.  to  June 
27,  2007,  5  p.m.,  Gaithersburg  Marriott 
Washingtonian  Center,  204  Boardwalk 
Place,  Gaithersburg,  MD  20878  which 
was  published  in  the  Federal  Register 
on  April  16,  2007,  72FR19006. 

The  meeting  has  been  rescheduled  to 
a  one  day  meeting  that  will  occur  on 
June  26,  2007.  The  meeting  is  closed  to 
the  public. 

Dated:  April  23,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  07-2131  Filed  4-30-07;  8:45  am] 
BILLING  CODE  41 40-01 -M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pitrsuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the  Sleep 
Disorders  Research  Advisory  Board. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 


reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Sleep  Disorders 
Research  Advisory  Board. 

Date;  June  19,  2007. 

Time:  11  a.m.  to  3  p.m. 

Agenda:  To  discuss  sleep  research, 
education  priorities  and  programs.  Please 
Note:  Individuals  who  have  access  to  the 
World  Wide  Web  can  participate  by  logging 
into  the  following  URL  https:// 
webmeeting.nih.gOv/sdrabjune07/  at  the  time 
of  the  meeting.  Also,  there  will  be  a 
conference  room  available  for  public  who  do 
not  have  access  to  the  World  Wide  Web. 

Place:  National  Institutes  of  Health, 
Rockledge  One,  6705  Rockledge  Drive, 
Conference  Room  8111,  Bethesda,  MD  20817, 
(Virtual  Meeting). 

Contact  Person:  Michael  J.  Twery,  PhD, 
Director,  National  Center  on  Sleep  Disorders 
Research,  Division  of  Lung  Diseases,  National 
Heart,  Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Suite  10038,  Bethesda,  MD  20892-7952,  301- 
435-0199,  twerym@nhlbi.nih.gov. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page:  http:// 
www.nhlbi.nih.gov/meetings/index.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Date^;'-April  23,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  07-2130  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth' in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 


as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  as  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special- Emphasis  Pemel, 

NIMH  Mood  Disorder  Research  Review. 

Date:  May  4,  2007. 

Time:  11  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Christopher  S.  Sarampote, 
PhD,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH, 

Neuroscience  Center,  6001  Executive  Blvd., 
Room  6148,  MSC  9608,  Bethesda,  MD  20892, 
301-443-1959,  csarampo@mail.nih.gov. ' 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research  _  • 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  April  19,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  07-2123  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4140-07-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Nursing 
Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  U.S.C., 
as  amended.  The -grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial' 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  w'hich 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Nursing  Research. 

Date:  May  22-23,  2007. 

Open:  May  22,  2007  1  p.m.  to  4:30  p.m. 

Agenda:  Discussion  of  Program  Policies 
and  Issues. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  6C,  Room  6, 
Bethesda,  MD  20892. 

Closed:  May  23,  2007,  9  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  6C,  Room  6, 
Bethesda,  MD  20892. 

Contact  Person:  Mary  E.  Kerr,  FAAN,  RN, 
PhD,  Deputy  Director,  National  Institute  of 
Nursing,  National  Institutes  of  Health,  31 
Center  Drive,  Room  5B-05,  Bethesda,  MD 
20892-2178, 301/496-8230, 
kerrme@mail.nih.gov. 

.  Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
onto  the  NIH  campus.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  shuttles 
will  be  inspected  before  being  allowed  on 
campus.  Visitors  will  be  asked  to  show  one 
form  of  identifcation  (for  example,  a 
government-issued  photo  ID,  driver’s  license, 
or  passport)  and  to  state  the  purchase  of  their 
visit. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page  http:// 
www.nih.gov/ninr/jadvisory.html,  where  an 
«•  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  April  19,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory  Committe 
Policy. 

[FR  Doc.  07-2125  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Ciosed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  matepal, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Impact  of  Adolescent 
Drinking  on  the  Developing  Brain. 

Date:  July  18,  2007. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda  .'To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Beata  Buzas,  PhD, 
Scientific  Review  Administrator,  National , 
Institute  on  Alcohol  Abuse  and  Alcoholism, 
National  Institutes  of  Health,  5635  Fishers 
Lane,  Rm  3041,  Rockville,  MD  20852,  301- 
443-0800,  bbuzas@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  April  23,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  07-2126  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Ciosed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  «ecrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Review  of  UOl  Application 
on  HIV,  AIDS  and  Brain. 

Date:  May  16,  2007. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  5635  Fishers  Lane, 
Rockville,  MD"20852,  (Telephone  Conference 
Call). 

Contact  Person:  Abraham  P.  Bautista,  PhD, 
Chief,  Extramural  Project  Branch  Review, 
National  Institute  on  Alcohol  Abuse  & 
Alcoholism,  National  Institutes  of  Health, 
5635  Fishers  Lane,  Rm  3039,  Rockville,  MD 
20852,  301-443-9737, 
bautistaa@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  ihe  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohbl  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  April  23,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  07-2127  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Neuroiogical 
Disorders  and  Stroke;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
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Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council, 
Council  Training,  Career  Development,  and 
Special  Programs  Subcommittee. 

Date:  May  23,  2007. 

Open:  8  p.m.  to  9:45  p.m. 

Agenda:  To  discuss  the  training  programs 
of  the  Institute. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Closed:  9:45  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Stephen  ].  Korn,  PhD, 
Training  and  Special  Programs  Officer, 
National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health, 

6001  Executive  Blvd.,  Suite  2154,  MSC  9527, 
Bethesda,  MD  20892-9527,  (301)  496-4188. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council, 
Council  Basic  and  Preclinical  Programs 
Subcommittee. 

Date:  May  24,  2007. 

Open:  8  a.m.  to  9  a.m. 

Agenda;  To  discuss  basic  and  preclinical 
programs  policy. 

Place:  National  Institutes  of  Health, 
Building  31,31  Center  Drive,  Conference 
Room  8A-28,  Bethesda,  MD  20892. 

Closed:  9  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,31  Center  Drive,  Conference 
Room  8A-28,  Bethesda,  MD  20892. 

Contact  Person:  Robert  Baughman,  MD, 
Associate  Director  for  Technology 
Development,  National  Institute  of 
Neurological  Disorders  and  Stroke,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Suite  2137,  MSC  9527,  Bethesda,  MD  20892- 
9527,  (301)  496-1779. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council, 
Council  Clinical  Trials  Subcommittee. 

Date:  May  24,  2007. 

Open:  8  a.m.  to  9  a.m. 

Agenda:  To  discuss  clinical  trials  policy. 


Place:  National  Institutes  of  Health, 
Building  31,31  Center  Drive,  Conference 
Room  10,  Bethesda,  MD  20892. 

Closed:  9  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,31  Center  Drive,  Conference 
Room  10,  Bethesda,  MD  20892. 

Contact  Person:  John  Marler,  MD, 

Associate  Director  for  Clinical  Trials, 
National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health, 

6001  Executive  Blvd.,  Suite  2216,  Bethesda, 
MD  20892,  (301)  49&-9135,  jml37fSnih.gov. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
onto  the  NIH  campus.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  shuttles 
will  be  inspected  before  being  allowed  on 
campus.  Visitors  will  be  asked  to  show  one 
form  of  identification  (for  example,  a 
government-issued  photo  ID,  driver’s  license, 
or  passport)  and  to  state  the  purpose  of  their 
visit. 

Information  is  also  available  on  the 
Institute’s/Center’s  home  page:  http:// 
www.ninds.nih.gov,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  April  23,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

JFR  Doc.  07-2128  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Racial  Difference  in  Stroke. 
Date;  May  1,  2007. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Katherine  Woodbury,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  (301)  496-5980,  kw47o@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders:  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  April  23,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy'. 

[FR  Doc.  07-2129  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Assessment  of  T  Cell 
Responses  During  MCMV  Infection. 

Date:  May  4,  2007. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive, 
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Bethesda,  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Katrin  Eichelberg,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID/NIH/DHHS,  6700B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892,  (301)  496-0818, 
keichelberg@niaid.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Emerging  Infectious 
Diseases. 

Dote:  May  17,  2007. 

Time:  1  pun.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant  _ 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive, 
Bethesda.  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Eugene  R.  Baizman,  PhD, 
Scientific  Review  Administrator,  NIH/NIAID/ 
DEA,  Scientific  Review  Program,  Room  2209, 
6700B  Rockledge  Drive,  Bethesda,  MD 
20892-7616,  301  496-2550,  eb237e@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated;  April  23,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  07-2133  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
April  18,  2007,  9  a.m.  to  April  19,  2007, 
5  p.m..  Courtyard  by  Marriott  Rockville, 
2500  Research  Boulevard,  Rockville, 
MD  20850  which  was  published  in  the 
Federal  Register  on  April  16,  2007, 
Volume  72,  Number  72. 

The  date  and  location  of  the  meeting 
was  changed  to  May  9-10,  2007,  Hilton 
Washington,  DC/Rockville  Executive 
Meeting  Center,  1750  Rockville  Pike, 
Rockville,  MD  20852.  The  meeting  is 
closed  to  the  public. 


Dated:  April  23,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisdry 
Committee  Policy- 

[FR  Doc.  07-2134  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Musculoskeletal,  Oral 
and  Skin  Sciences  Integrated  Review  Group, 
Oral,  Dental  and  Craniofacial  Sciences  Study 
Section. 

Date:  May  29-30,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Washington,  Pennsylvania 
Avenue  at  15th  Street,  NW.,  Washington,  DC 
20004. 

Contact  Person:  Tamizchelvi  Thyagarajan, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4016K, 
MSC  7814,  Bethesda,  MD  20892,  301-451- 
1327,  tthyagar@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Human 
Developmental  Genetics. 

Date:  May  29-30,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  IdD  20892, 
(Virtual  Meeting). 

Contact  Person:  Barbara  J.  Thomas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2220, 
MSC  7890,  Bethesda,  MD  20892,  301-435- 
0603,  bthomas@csr.nih.gov. 

Name  of  Committee:  Surgical  Sciences, 
Biomedical  Imaging  and  Bioengineering 
Integrated  Review  Group,  Biomedical 
Imaging  Technology  Study  Section. 

Date:  May  31-June  1,  2007. 


Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Watergate,  2650  Virginia 
Avenue,  NW.,  Washington,  EXH  20037. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116.  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171, 
rosenl@csr.nih  .gov. 

Name  of  Committee:  Genes,  Genomes,  and 
Genetics  Integrated  Review  Group,  Genetics 
of  Health  and  Disease  Study  Section. 

Date:  May  31-June  1,  2007. 

Time:  9  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington  DC 
20007. 

Contact  Person:  Cheryl  M.  Corsaro,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2204, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1045,  corsaroc@csr.nih.gov. 

Name  of  Committee:  Immunology 
Integrated  Review  Group  Hypersensitivity, 
Autoimmune,  and  Immune-mediated 
Diseases  Study  Section. 

Date:  June  6-7,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Plaza  Hotel,  10  Thomas 
Circle,  NW.,  Washington,  DC  20037. 

Contact  Person:  B^iru  Gametchu,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4204, 
MSC  7812,  Bethesda,  MD  20892,  301-435- 
1225,  gametchb@csr.nih.gov. 

Name  of  Committee:  Health  of  the 
Population  Integrated  Review  Group 
Cardiovascular  and  Sleep  Epidemiology 
Study  Section. 

Date:  June  7-8,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Hotel  Bethesda  Park,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  J.  Scott  Osborne,  PhD, 
MPH,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4114,  MSC  7816,  Bethesda,  MD  20892, 
(301)  435-1782,  osbornes@csr.nih.gov. 

Name  of  Committee:  Biology  of 
Development  and  Aging  Integrated  Review 
Group,  Cellular  Mechanisms  in  Aging  and 
Development  Study  Section. 

Date:  June  7-8,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  10814. 

Contact  Person:  James  P.  Harwood,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rocldedge  Drive,  Room  5168, 
MSC  7840,  Bethesda,  MD  20892,  (301-435- 
1256,  harwoodj@csr.nih.gov. 
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I  Name  of  Committee:  Center  for  Scientific 

Review  Special  Emphasis  Panel,  Synthetic 
*  and  Biological  Chemistry. 

‘  Date:  June  7,  2007. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
^  applications. 

Place:  Jury’s  Washington  Hotel,  1500  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
-  20032. 

5  Contact  Person:  John  L.  Bowers,  PhD, 

:  Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
»  Health,  6701  Rockledge  Drive,  Room  4170, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1725,  bowersj@csr.nih.gov. 

Name  of  Committee:  Biology  of 
Development  and  Aging  Integrated  Review 
Group,  Development-2  Study  Section. 

Date:  June  7-8,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
•,  applications. 

Place:  The  River  Inn,  924  25th  Street, 
Columbia  Room,  Washington,  DC  20037. 

Contact  Person:  Neelankanta  Ravindranath, 
PhD,  MVSC,  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  5140,  MSC  7843,  Bethesda,  MD 
20892,  301-435-1034,  ravindm@csr.nih.gov. 

Name  of  Committee:  Health  of  the 
Population  Integrated  Review  Group, 
Biostatistical  Methods  and  Research  Design 
Study  Section. 

Date:  June  8,  2007. 

Time:  8  a.m.  to  5  p.m. 

^  Agenda:  To  review  and  evaluate  grant 
,  applications. 

Place:  George  Washington  University  Inn, 
824  New  Hampshire  Ave.,  NW.,  Washington, 

;  DC  20037. 

Contact  Person:  Ann  Hardy,  DRPH, 

,  Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3158, 
MSC  7770,  Bethesda,  MD  20892,  301-435- 
0695,  hardyan@csr.nih.gov. 

Name  of  Committee:  Health  of  the 
Population  Integrated  Review  Group, 
Infectious  Diseases,  Reproductive  Health, 
Asthma  and  Pulmonary  Conditions  Study 
Section. 

Date;  June  11-12,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
.  applications. 

Place:  Sir  Francis  Drake  Hotel,  450  Powell 
Street,  San  Francisco,  CA  94103. 

Contact  Person:  Sandra  L.  Melnick,  DRPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3028D, 
MSC  7770,  Bethesda,  MD  20892,  301-435- 
1251,  mfilnicks@csr.nih.gov. 

Name  of  Committee:  Risk,  Prevention  and 
Health  Behavior  Integrated  Review  Group, 
Risk,  Prevention  and  Intervention  for 
Addictions  Study  Section. 

Dote;  June  11-12,  2007. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington,  DC,  2401 
M  Street,  NW,,  Washington,  DC  20037. 


Contact  Person:  Gayle  M.  Boyd,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3141, 
MSC  7808,  Bethesda,  MD  20892,  301-^51- 
9956,  gboyd@maiI.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Myocardial  Ischemia  and  Metabolism  Study 
Section. 

Date:  June  14-15,  2007. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20037. 

Contact  Person:  Joyce  C.  Gibson,  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4130, 
MSC  7814,  Bethesda,  MD  20892,  301-435- 
4522,  gibsonj@csr.nih.gov. 

Name  of  Committee:  Endocrinology, 
Metabolism,  Nutrition  and  Reproductive 
Sciences  Integrated  Review  Group,  Clinical 
and  Integrative  Diabetes  and  Obesity  Study 
Section. 

Date;  June  14-15,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Nancy  Sheard,  SCD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6046-E, 
MSC  7892,  Bethesda,  MD  20892,  301-435- 
1154,  sheardn@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group,  Electrical 
Signaling,  Ion  Transport,  and  Arrhythmias 
Study  Section. 

Date:  June  14,  2007. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  'fhe  Savoy  Suites  Hotel,  2505 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Rajiv  Kuman,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4122, 
MSC  7802,  Bethesda,  MD  20892,  301-435- 
1212,  kumarra@csr.nih:gov. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Processes  Integrated  Review 
Group,  Adult  Psychopathology  and  Disorders 
of  Aging  Study  Section. 

Date;  June  14-15,  2007. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Carlyle  Suites  Hotel,  1731  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20009. 

Contact  Person:  Alfonso  R.  Latoni,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC  7848,  Bethesda,  MD  20892,  301^35- 
0913,  Iatonia@csr.nih.gov. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Topics  in 
Virology. 

Date:  June  14,  2007. 

Time:  lO  a.m.  to  1:30  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  The  Watergate,  2650  Virginia 
Avenue,  NW.,  Washington,  DC  20037.  ’ 
Contact  Person:  Joanna  M.  Pyper,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3198, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1151,  pyperj@csr. nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Collaborative  Applications  in  Adult 
Psychopathology  and  Disorders  of  Aging. 
Dote;  June  15,  2007. 

Time:  12:15  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.  The  Carlyle  Suites  Hotel,  1731  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20009. 

Contact  Person:  Alfonso  R  Latoni,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC  784^,  Bethesda,  MD  20892,  301^35- 
0913,  latonia@crs.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research;  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  April  19,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  07-2121  Filed  4-30-07;  8:45  am] 
BILLING  CODE  41 40-01 -M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a 'change  in 
the  meeting  of  the  Neurobiology  of 
Learning  and  Memory  Study  Section, 
May  31,  2007,  8  a.m.  to  June  1,  2007,  5 
p.m.,  George  Washington  University 
Inn,  824  New  Hampshire  Ave.,  NW., 
Washington,  DC  20037  which  was 
published  in  the  Federal  Register  on 
April  16,  2007,  72  FR  19011. 

The  meeting  will  be  held  one  day 
only  May  31,  2007,  8:30  a.m.  to  5  p.m. 
The  meeting  location  remains  the  same. 
The  meeting  is  closed  to  the  public. 
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Dated;  April  19,  2007. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  07-2122  Filed  4-30-07;  8:45  am] 
BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  May 
22,  2007, 12:30  p.m.  to  May  22,  2007, 
1:30  p.m.  National  Institutes  of  Health, 
6701  Rockledge  Drive,  Bethesda,  MD 
20892  which  was  published  in  the 
Federal  Register  on  April  16,  2007,  72 
FR  1901&-19011. 

The  meeting  will  be  held  May  23, 
2007.  The  meeting  time  and  location 
remain  the  same.  The  meeting  is  closed 
to  the  public. 

Dated:  April  19,  2007. 

Jennifer  Spaeth,  ^ 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  07-2124  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal-Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientihc 
Review  Special  Emphasis  Panel, 
Collaborations  with  NCBCs. 

Date;  May  10-11,  2007. 

Time:  8  a.m.  to  10  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  6701  . 
Rockeldge  Drive,  Bethesda,  MD  20892, 
(Virtual  Meeting). 

Contact  Person:  Malgorzata  Klosek,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4188, 
MSC  7849,  Bethesda,  MD  20892,  (301)  435- 
2211,  klosekm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Psychiatric 
Genetics. 

Date:  June  1,  2007. 

Time:  8:30  a.m.  to  9:15  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place;  Holiday  Inn  Georgetown,  2101  » 

Wisconsin  Ayenue,  NW.,  Washington,  DC 
2007. 

Contact  Person:  Cheryl  M.  Corsarb,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2204, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1045,  corsaroc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict:  Sensorimotor  Integration. 

Date:  June  6-7,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockeldge  Drive,  Bethesda,  MD  20892, 
(Virtual  Meeting). 

Contact  Person:  Edwin  C.  Clayton,  PhD, 
Scientific  Review  Admifiistrator  Intern, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5095C,  MSC  7844,  Bethesda,  MD 
20892,  (301)  402-1304,  claytone@csr.nih.gov. 

Name  of  Committee:  Respiratory  Sciences 
Integrated  Review  Group,  Lung  Cellular, 
Molecular,  and  Immunobiology  Study 
Section. 

Date:  June  7-8,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton 
Washington,  DC  Downtown,  1201  K  Street, 
NW.,  Washington,  DC  20005. 

Contact  Person:  George  M.  Bamas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2180, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
0696,  bamasg@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group,  Clinical 
and  Integrative  Cardiovascular  Sciences 
Study  Section. 

Date:  June  7-8,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Plaza  Hotel,  10  Thomas 
Circle,  NW.,  Washington,  DC  20005. 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  4128, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1850,  dowellr@csr.nih.gov. 

Name  of  Committee:  Biology  of 
Development  and  Aging  Integrated  Review 
Group  Development — 1  Study  Section. 

Date:  June  7-8,  2007. 

Time:  8  a.m.  to  5  p.m.  . 

Agenda:  To  review  and  evaluate  grant 
applications.  ' 

Place:  Georgetown  Suites,  1000  29th  Street, 
Washington,  DC  20007. 

Contact  Person:  Cathy  Wedeen,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3213, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1191,  wedeenc@csr.nih.gov. 

Name  of  Committee:  Genes,  Genomes,  and 
Genetics  Integrated  Review  Group,  Molecular 
Genetics  B  Study  Section. 

Date:  June  7-8,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Waterfront  Hotel,  700 
Aliceanna  Street,  Baltimore,  MD  21202. 

Contact  Person:  Richard  A.  Currie,  PhP, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5128, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1219,  currieri@csr.nih.gov. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Processes  Integrated  Review 
Group,  Biobehavioral  Regulation,  Learning 
and  Ethology  Study  Section. 

Date:  June  7-8,  2007. 

Time:  9  a.m.  to  4:40  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Allerton  Crowne  Plaza,  701  North 
Michigan  Avenue,  Chicago,  IL  60611. 

Contact  Person:  Luci  Roberts,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3188, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0692,  rob^rlu@csr. nih.gov.  » 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Shared 
Instrumentation:  Imaging. 

Date;  June  11-12,  2007. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  DoubleTree  Hotel  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Khalid  Masood,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120, 
MSC  7854,  Bethesda,  MD  20892,  301-435- 
2392,  masoodk@csr.nih.gov. 

Name  of  Committee:  Genes,  Genomes,  and 
Genetics  Integrated  Review  Group,  Genetic 
Variation  and  Evolution  Study  Section. 

Date:  June  14-15,  2007. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  25th  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  David  J.  Remondini,  PhD, 
Scientific  Review  Administrator,  Center  for 
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I  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  2210, 
MSC  7890,  Bethesda,  MD  20892,  301-435- 
1038,  remondid@csr.nih.gov. 

Name  of  Committee:  Endocrinology, 
Metabolism,  Nutrition  and  Reproductive 
Sciences  Integrated  Review  Group,  Molecular 
and  Cellular  Endocrinology  Study  Section. 
Date;  June  18— 19,  2007. 

Time:  8  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
s  applications. 

%  Place:  The  DoubleTree  Hotel  Bethesda, 

^  8120  Wisconsin  Avenue,  Bethesda,  MD 
'  20814. 

■4  Contact  Person:  Syed  M.  Amir,  PhD, 

U  Scientific  Review  Administrator,  Center  for 
E  Scientific  Review,  National  Institutes  of 
^  Health,  6701  Rockledge  Drive,  Room  6172, 

'7  MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1043,  amirs@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
f  Review  Special  Emphasis  Panel,  ZRGl  SBIB- 
i/  E  (03)  M  BTSS  Member  Conflict. 

V  Date;  June  18,  2007. 

Time:  1  p.m.  to  4  p.m. 

:  Agenda:  To  review  and  evaluate  grant 

applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Virtual  Meeting). 

Contact  Person:  Roberto  J.  Matus,  PhD, 

.  Scientific  Review  Administrator,  Center  for 
V  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108, 
MSC  7854,  Bethesda,  MD  20892,  301-435- 
2204,  matusr@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine: 
93.333,  Clinical  Research;  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  April  23,  2007. 

Jennifer  Spaeth, 

*  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  07-2132  Filed  4-30-07;  8:45  am] 

_  BILLING  CODE  4140-01-M 


DATES:  The  lease  sale  will  be  held  at  10 
a.m.,  on  Tuesday,  June  5,  2007.  Sealed 
bids  must  be  submitted  on  or  before  4 
p.m.,  on  Monday,  June  4,  2007. 
ADDRESSES:  The  lease  sale  will  be  held 
in  the  First  Floor  Conference  Room 
(Room  107),  of  the  Bureau  of  Land 
Management  (BLM)  Wyoming  State 
Office,  5353  Yellowstone  Road,  P.O. 

Box  1828,  Cheyenne,  WY  82003.  Sealed 
bids  must  be  submitted  to  the  Cashier, 
BLM  Wyoming  State  Office,  at  the 
address  given  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mavis  Love,  Land  Law  Examiner,  or 
Robert  Janssen,  Coal  Coordinator,  at 
307-775-6258,  and  307-775-6206, 
respectively. 

SUPPLEMENTARY  INFORMATION:  This  coal 
lease  sale  is  being  held  in  response  to 
a  lease  by  application  (LBA)  filed  by 
Black  Butte  Coal  Company,  Point  of 
Rocks,  Wyoming.  The  coal  resources  to 
be  offered  consist  of  all  reserves 
recoverable  by  surface  mining  methods 
in  the  following-described  lands  located 
in  Sweetwater  County,  28  miles 
southeast  of  Rock  Springs,  Wyoming, 
approximately  14  miles  south  of 
Interstate  80,  about  3  miles  east  of  Black 
Butte  Creek,  and  just  southwest  of  the 
permit  boundary  of  the  existing  Black 
Butte  surface  mine: 

T.  17  N.,  R.  101  W.,  6th  P.M.,  Wyoming 

Section  2:  Lots  3,  4,  SW'ANW’A; 

Section  4:  Lots  1,  2,  SV2NEV4,  SEV4NWV4, 
NE'ASW'A,  SV2SWV4,  SE4V4: 

Section  10:  NW'A,  N’/zSW’A; 

T.  1*8  N.,  R.  101  W.,  6th  P.M.,  Wyoming 

Section  34:  E’A,  EV2NWV4,  SW’A; 

Containing  1,399.48  acres  more  or  less. 

All  of  the  acreage  applied  for  has  been 
determined  to  be  suitable  for  surface 
mining.  There  are  no  existing  surface 
facilities^or  structures  that  will  be 
impacted  by  the  proposed  pit.  There  are 
no  producing  oil  and/or  gas  wells  on  the 
tract.  All  of  the  surface  and  mineral 
estate  on  the  LBA  tract  is  controlled  by 
the  BLM. 

The  tract  contains  surface  mineable, 
coal  reserves  within  the  Upper 
Cretaceous  Almond  Formation.  In  the 
LBA  area,  the  coal  cropline  extends 
roughly  southwest  to  northeast  along 
the  northwestern  edge  of  the  proposed 
pit. 

Mining  is  expected  to  begin  along  this 
cropline.  The  coal  seams  dip  more 
rapidly  than  the  ground  surface  toward 
the  southeast  and  an  economic  cutoff  of 
about  200  feet  of  overburden  is 
projected  for  the  final  mine  cut.’ 

Numerous  coal  seams  occur  in  the 
immediate  area,  but  only  four  are 
considered  to  be  mineable  within  the 
proposed  pit.  These  are  identified,  in 
descending  order,  as  the  AG,  AF,  AFL, 


and  AE  seams.  The  AG  is  the  uppermost 
seam  and  is  the  most  consistent  over  the 
LBA,  generally  ranging  from  4-6  feet 
thick.  The  interburden  between  the  AG 
and  AF  seams  ranges  firom  about  5—40 
feet  thick  on  the  LBA.  The  AF  seam 
ranges  fi:om  2-12  feet  thick  on  the  LBA 
and  is  joined  with  the  AE  seam  ne^  the 
cropline  in  Section  4.  The  AFL  seam  is 
a  localized  split  that  is  largely  confined 
to  Section  34.  The  parting  between  the 
AF  and  AFL  seams  ranges  ft'om  0-20 
feet  thick  and  the  AFL  seam  itself  ranges 
from  2-3  feet  thick  on  the  LBA.  The 
interburden  between  the  AF  and  AE 
seams  ranges  from  0—45  feet  thick  on  the 
LBA.  The  AE  seam  varies  from  2-8  feet 
thick  on  the  LBA.  The  composite 
mineable  coal  thickness  ranges  fi’om  10- 
20  feet  thick  over  the  LBA. 

The  LBA  tract  contains  an  estimated 
11,218,740  tons  of  mineable  coal  in  the 
four  seams  described  above  that  could 
be  recovered  by  surface  mining 
methods.  This  mineable  reserve  is  based 
on  a  minimum  20  foot  overburden 
thickness  to  avoid  any  coal  oxidation 
areas,  a  minimum  coal  thickness  of  2 
"  feet,  and  a  maximum  stripping  ratio  of 
14.6:1  (bank  cubic  yards  per  ton  of  coal). 
Other  coal  seams  and  splits  are  found  in 
the  LBA  area,  but  these  have  not  been 
included  in  this  reserve  estimate  due  to 
thickness,  depth,  poor  quality,  limited 
areal  extent,  or  any  combination  of 
factors. 

Potential  bidders  must  establish  their 
own  practicable  criteria  for  mining, 
including  their  estimate  of  recoverable 
reserves  based  on  multiple  seams  and 
thin  seam  mining. 

The  Pit  14  LBA  coal  is  ranked  as 
subbituminous  B.  The  overall  average 
quality  is  approximately  9965  BTU/lb 
with  about  7.57%  ash  and  0.54%  sulfur. 
These  quality  averages  are  generally 
higher  than  those  for  the  coal  reserves 
currently  being  mined  at  the  adjacent 
surface  mine. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
'amount  provided  that  the  high  bid 
meets  or  exceeds  the  BLM’s  estimate  of 
the  fair  market  value  of  the  tract.  The 
minimum  bid  for  the  tract  is  $100  per 
acre  or  fraction  thereof.  The  bids  should 
be  sent  by  certified  mail,  return  receipt 
requested,  or  be  hand  delivered.  The 
Cashier  will  issue  a  receipt  for  each 
hand-delivered  hid.  Bids  received  after 
4  p.m.,  on  Monday,  June  4,  2007,  will 
not  be  considered.  The  minimimi  bid  is 
not  intended  to  represent  fair  market 
value.  The  fair  market  value  of  the  tract 
will  be  determined  by  the  Authorized 
Officer  after  the  sale.  The  lease  issued 
as  a  result  of  this  offering  will  provide 
for  payment  of  an  annual  rental  of  $3.00 
per  acre,  or  fraction  thereof,  and  of  a 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-920-1 320-EL,  WYW1 60394] 

Notice  of  Competitive  Coal  Lease  Sale* 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  competitive  coal  lease 
sale. 


SUMMARY:  Notice  is  hereby  given  that 
certain  coal  resources  in  the  Pit  14  Coal 
Tract  described  below  in  Sweetwater 
County,  Wyoming,  will  be  offered  for 
competitive  lease  by  sealed  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.). 
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royalty  payment  to  the  United  States  of 
12.5  percent  of  the  value  of  coal 
produced  by  strip  or  auger  mining 
methods  and  8  percent  of  the  value  of 
the  coal  produced  by  underground 
mining  methods.  The  value  of  the  coal 
wiil  be  determined  in  accordance  with 
30  CFR  206.250. 

Bidding  instructions  for  the  tract 
offered  and  the  terms  and  conditions  of 
the  proposed  coal  lease  are  available 
from  the  BLM  Wyoming  State  Office  at 
the  addresses  above.  Case  file 
documents,  WYW160394,  are  available 
for  inspection  at  the  BLM  Wyoming 
State  Office. 

Dated:  March  8,  2007. 

Alan  RabinofT, 

Deputy  State  Director,  Minerals  and  Lands. 
[FR  Doc.  E7-7842  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4310-22-e 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-932  (Review)] 

Certain  Folding  Metal  Tables  and 
Chairs  From  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  certain  folding  metal  tables  and 
chairs  from  China. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on  certain 
folding  metal  tables  and  chairs  from 
China  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission;  ’  to  be  assured  of 
consideration,  the  deadline  for 
responses  is  lune  20,  2007.  Comments 
on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  by  July  16, 
2007.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 


’  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 
OMB  Number  is  3117-0016/USITC  No.  07-5-169. 
expiration  date  June  30,  2008.  Public  reporting 
buiden'for  the  request  is  estimated  to  average  10 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E  Streei  ,  SW.,  Washington,  DC 
20436. 


the  Commission’s  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

DATES:  Effective  Date:  May  1,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Cieneral  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  review  may  be  viewed  on  the 
Commission’s  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 

SUPPLEMENTARY  INFORMATION: 
Background. — On  June  27,  2002,  the 
Department  of  Commerce  issued  an 
antidumping  duty  order  on  imports  of 
certain  folding  metal  tables  and  chairs 
from  China  (67  FR  43277).  The 
Commission  is  conducting  a  review  to 
determine  whether  revocation  of  the 
order  would  be  likely  to  lead  to 
continuation  or  reciurence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time.  It  will 
assess  the  adequacy  of  interested  party 
responses  to  this  notice  of  institution  to 
determine  whether  to  conduct  a  full 
review  or  an  expedited  review.  The 
Commission’s  determination  in  any 
expedited  review  will  be  based  on  the 
facts  available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions. — The  following 
definitions  apply  to  this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Conimerce. 

(2)  The  Subject  Country  in  this  review 
is  China. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  found 
two  Domestic  Like  Products 
corresponding  to  Commerce’s  scope: 
certain  folding  metal  chairs, 
encompassing  both  “residential”  and 
“commercial”  folding  chairs,  and 
certain  folding  metal  tables,  including 


only  residential  folding  metal  tables.  ft 

The  Commission  did  not  include  n 

banquet  tables  in  its  definition  of  the  v\ 

Domestic  Like  Product  for  folding  metal 
tables.  The  Commission  also  found  that 
an  expansion  of  the  Domestic  Like  n 

Products  to  include  “other  rigid-frame  o 
casual  tables  and  chairs”  was  not  n 

warranted.  •  2 

(4)  The  Domestic  Industry  is  the  U.S.  K 

producers  as  a  whole  of  the  Domestic  C 

Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like  p 
Product  constitutes  a  major  proportion  a 
of  the  total  domestic  production  of  the  a 
product.  In  its  original  determination,  s 
the  Commission  defined  the  Domestic  r 

Industry  for  folding  metal  chairs  to  s 

include  all  producers  of  folding  metal  a 

chairs  in  the  United  States,  and  the  i 

Domestic  Industry  for  certain  folding  a 

metal  tables  to  include  all  producers  of  c 
residential  folding  metal  tables  in  the  t 

United  States.  a 

(5)  The  Order  Date  is  the  date  that  the  p 

antidumping  duty  order  under  review  v 

became  effective.  In  this  review,  the  s 

Order  Date  is  June  27,  2002.  J 

(6)  An  Importer  is  any  person  or  firm  a 

engaged,  either  directly  or  through  a  j 

parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into  ^ 

the  United  States  from  a  foreign  j 

manufacturer  or  through  its  selling  ( 

agent.  r 

Participation  in  the  review  and  public  i 
service  list. — Persons,  including  t 

industrial  users  of  the  Subject  t 

Merchandise  and,  if  the  merchandise  is  c 
sold  at  the  retail  level,  representative  < 

consumer  organizations,  wishing  to  ( 

participate  in  the  review  as  parties  must  \ 
file  an  entry  of  appearance  with  the  ( 

Secretary  to  the  Commission,  as  < 

provided  in  section  201.11(b)(4)  of  the  '  ( 

Commission’s  rules,  no  later  than  21  i 

days  after  publication  of  this  notice  in  i 


the  Federal  Register.  The  Secretary  will  ■, 
maintain  a  public  service  list  containing  j 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties  ! 

to  the  review.  i 

Former  Commission  employees  who  1 

are  seeking  to  appear  in  Commission  i 

five-year  reviews  are  reminded  that  they  ! 
are  required,  pursuant  to  19  CFR  201.15,  1 

to  seek  Commission  approval  if  the  < 

matter  in  which  they  are  seeking  to  : 

appear  was  pending  in  any  manner  or 
form  during  their  Commission  ' 

employment.  The  Commission’s  ^ 

designated  agency  ethics  official  has  ' 

advised  that  a  five-year  review  is  the  ' 

“same  particular  matter”  as  the  1 

underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18  ' 

U.S.C.  207,  the  post  employment  statute 
for  Federal  employees.  Former  i 

employees  may  seek  informal  advice 


i. 


*  s 


"<i^ii>it.iitj(|titiitj''ii<«^ 
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(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accounted  for  by 
yom  firm’s{s’)  imports; 

(b)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Country;  and 

(c)  The  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S.  internal 
consumption/company  transfers  of 
Subject  Merchandise  imported  from  the 
Subject  Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  firm’s(s’)  operations  on  that 
product  during  calendar  year  2006 
(report  quantity  data  in  units  and  value 
data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
coimtervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
yoiu"  firm’s(s’)  production;  and 

(b)  The  quantity  and  value  of  your 
firm’s(s’)  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm’s(s’)  exports. 

(10)  Identify  signiticant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 


changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission’s  rules. 

Issued:  April  25,  2007. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  E7-8147  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  012-2007] 

Privacy  Act  of  1974;  Removal  of  a 
System  of  Records  Notice 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  the 
Department  of  Justice  (DOJ)  is  removing 
the  published  notice  of  a  Privacy  Act 
system  of  records  entitled  “Master  Index 
File  of  Names,  DAG-005,’’  last 
published  in  the  Federal  Register  on 
October  21, 1985,  at  50  FR  42606. 

The  “Master  Index  File  of  Names” 
was  a  system  for  tracking  individuals 
covered  by  the  following  systems  of 
records:  Appointed  Assistant  U.S. 
Attorneys  Personnel  System;  Assistant 
U.S.  Attorney  Applicant  Records; 
Presidential  Appointee  Candidate 
Records  System;  Presidential  Appointee 
Records  System;  Special  Candidates  for 
Presidential  Appointments  Records 
System;  and  U.S.  Judges  Records 
System.  The  “Master  Index  File  of 
Names”  consisted  of  paper  file  cards 
containing  individually  identifiable 
information  such  as:  date  of  birth;  date 
of  entry  on  duty  in  Federal  Service;  date 
of  termination  of  Federal  Service;  and 
disposition  of  the  records  folder. 

The  file  cards  designated  as  “Master 
Index  File  of  Names,  DAG-005”  were 
destroyed  in  accordance  with  National 
Archives  and  Records  Administration 
(NARA)  guidelines.  The  underlying 
records  from  which  the  information  on 
these  cards  was  extracted  are  all  covered 
by  other  systems  of  records  notices. 


Therefore,  the  notice  of  “DAG-005, 
Master  Index  File  of  Names”  is  removed 
from  the  Department’s  listing  of  Privacy 
Act  systems  of  records  notices,  effective 
on  the  date  of  publication  of  this  notice 
in  the  Federal  Register. 

Dated;  April  19,  2007. 

Lee  J.  Lofthus, 

Assistant  Attorney  General  for 
Administration. 

[FR  Doc.  E7-8273  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4410-CG-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

[0MB  Number  1140-0037] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information  S 

collection  under  review:  letter  I 

application  to  obtain  authorization  for  ■ 

the  assembly  of  a  non-sporting  rifle  or  I 
non-sporting  shotgun  for  the  pmpose  of  1 
testing  or  evaluation.  M 

The  Department  of  Justice  (DOJ),  ^ 

Bureau  of  Alcohol,  Tobacco,  Firearms  j| 

and  Explosives  (ATF),  will  be  S 

submitting  the  following  information  5 

collection  request  to  the  Office  of  f 

Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with  ^ 
the  Paperwork  Reduction  Act  of  1995. 

The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encomaged  and  will  be  accepted  for 
“sixty  days”  until  July  2,  2007.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Larry  White,  Firearms 
and  Explosives  Services  Division,  Room 
7400,  650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226 
Written  comments  and  suggestions 
fiom  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Letter 
Application  to  Obtain  Authorization  for 
the  Assembly  of  a  Non-sporting  Rifle  or 
Non-sporting  Shotgun  for  the  Purpose  of 
Testing  and  Evaluation. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Bureau 
of  Alcohol,  Tobacco,  Firearms  and 
Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  The  information  is 
required  by  ATF  to  provide  a  means  to 
obtain  authorization  for  the  assembly  of 
a  non-sporting  rifle  or  non-sporting 
shotgun  for  the  purpose  of  testing  or 
evaluation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  5 
respondents  will  complete  a  written 
letter  in  30  minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
co//ection.‘ There  are  an  estimated  3 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530. 

Dated:  April  25,  2007. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA, 
Department  of  lustice. 

[FR  Doc.  E7-0270  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4410-fY-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

[0MB  Number  1140-0038] 

Agency  Information  Collection 
Activities:  Proposed  Coilection;* 
Comments  Requested 

action:  60-day  notice  of  information 
collection  under  review: 

Application  for  Federal  Firearms 
License  (Collector  of  Curios  and  Relics). 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  will  be 
submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  until  July  2,  2007.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Patricia  Power,  Chief, 
Federal  Firearms  Licensing  Center,  2600 
Century  Parkway,  NE.,  Suite  110, 
Atlanta,  GA  30345. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  tluough  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 


Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Federal  Firearms 
License  (Collector  of  Curios  and  Relics. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  7CR 
(5310.16).  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  None.  The  form  is 
used  by  the  public  when  applying  for  a 
Federal  firearms  license  to  collect  ciuios 
and  relics  to  facilitate  a  personal 
collection  in  interstate  and  foreign 
commerce.  The  information  requested 
on  the  form  establishes  eligibility  for  the 
license. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  7,300 
respondents  will  complete  a  1 5  minute 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1,825 
annual  total  burden  hoius  associated  . 
with  this  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Patrick  Heiuy 
Building,  Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530. 

Dated:  April  25,  2007. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA, 
Department  of  Justice. 

(FR  Doc.  E7-8271  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4410-FY-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

[OMB  Number  1140-0032] 

Agency  Information  Coiiection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review:  Records  of 
acquisition  and  disposition,  collectors 
of  firearms. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  will  be 
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submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  until  July  2,  2007.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Thomas  McDermott, 
Firearms  Programs  Division,  Room 
7400,  650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Records  of  Acquisition  and  Disposition. 
Collectors  of  Firearms. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Bureau 
of  Alcohol,  Tobacco,  Firearms  and 
Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 


households.  Other:  None.  The  record  '  . 
keeping  requirement  is  for  the  purpose 
of  facilitating  ATF’s  authority  to  inquire 
into  the  disposition  of  any  firearm  in  the 
course  of  a  criminal  investigation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  it  takes  3 
hours  per  year  for  line  by  line  entry  and 
that  approximately  45,973  licensees  will 
participate. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated 
137,919  annual  total  burden  hours 
associated  with  this  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530. 

Dated:  April  25,  2007. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA, 
Department  of  Justice. 

IFR  Doc.  E7-8272  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4410-FY-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  4-41] 

Samuel  S.  Jackson,  D.D.S.;  Grant  of 
Application 

Procedural  History 

On  April  21,  2004,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  issued  an  Order  to 
Show  Cause  to  Samuel  S.  Jackson, 

D.D.S.  (Respondent)  of  Nashville, 
Tennessee.  The  Show  Cause  Order 
proposed  to  deny  Respondent’s  pending 
application  for  a  certificate  of 
registration  as  a  practitioner  on  three  ’ 
grounds:  (1)  That  Respondent  had 
materially  falsiiied  his  application,  see 
21  U.S.C.  824(a)(1);  (2)  that  Respondent 
had  been  convicted  of  a  controlled 
substances  related  felony,  see  id. 

§  824(a)(2);  and  (3)  that  Respondent’s 
registration  would  be  inconsistent  with 
the  public  interest.  See  id.  824(a)(4);  see 
also  Show  Cause  Order  at  1. 

The  Show  Cause  Order  alleged  that 
Respondent  had  entered  into  a 
conspiracy  with  a  drug  trafficker,  who 
was  then  wanted  on  federal  charges,  and 
a  confidential  informant,  whom 
Respondent  also  believed  to  be  a 
fugitive,  to  help  them  avoid 
apprehension.  Show  Cause  Order  at  2. 


More  specifically,  the  Show  Cause  order 
alleged  that  Respondent  had  agreed  to 
perform  cosmetic  dental  work  on  these 
individuals  and  to  arrange  for  plastic 
surgery  on  them  for  the  purpose  of 
altering  their  appearance  so  that  they 
could  evade  arrest.  Id.  The  Show  Cause 
Order  alleged  that  Respondent  further 
admitted  to  authorities  that  he  knew 
that  the  fugitive  was  a  “big  time 
hoodlum”  and  that  Respondent  had 
“intentionally  sought  to  participate  in 
activity  which  placed  the  public  at  risk 
for  further  distribution  of  illegal 
controlled  substances.”  Id. 

The  Show  Cause  Order  alleged  that 
Respondent  subsequently  pled  guilty  in 
the  United  States  District  Court  for  the 
Middle  District  of  Tennessee  on  one 
count  of  conspiracy,  a  crime  under  18 
U.S.C.  371,  and  was  sentenced  to  a  term 
of  imprisonment  for  30  months.  See  id. 
The  Show  Cause  Order  also  alleged  that 
on  October  1,  2002,  Respondent’s  then- 
existing  DEA  registration  was  revoked 
by  order  of  the  then  Deputy 
Administrator.  Id.  at  1. 

The  Show  Cause  Order  alleged  that  on 
October  20,  2003,  Respondent  applied 
for  a  new  DEA  registration.  Id.  The 
Show  Cause  Order  alleged  that  in 
completing  the  application.  Respondent 
stated  that  he  had  “voluntarily 
surrendered  [his]  DEA  #  to  prescribe 
medications,”  when,  in  fact,  his 
registration  had  been  revoked,  and  that 
this  constituted  a  material  falsification 
of  his  application.  Id.  at  1-2.  The  Show 
Cause  Order  further  alleged  that,  in 
completing  his  application.  Respondent 
had  also  answered  “No”  to  the  question 
whether  he  had  ever  been  oonvicted  of 
a  drug-related  felony.  Id.  at  2.  The  Show 
Cause  Order  thus  concluded  that 
Respondent’s  material  falsification  of 
his  application  and  his  conviction 
rendered  his  registration  inconsistent 
with  the  public  interest.  Id. 

Respondent,  through  his  counsel, 
timely  requested  a  hearing.  The  case 
was  assigned  to  Administrative  Law 
Judge  (ALJ)  Gail  Randall,  who 
conducted  a  hearing  in  Nashville  on 
May  3  and  4,  2005.  At  the  hearing,  both 
parties  called  witnesses  to  testify  and 
introduced  documentary  evidence. 
Following  the  hearing,  the  Government 
submitted  a  brief  containing  its 
proposed  findings  of  fact,  conclusions  of 
law,  and  argument. 

On  May  26,  2006,  the  ALJ  issued  her 
recommended  findings  of  fact, 
conclusions  of  law,  and  decision.  In  that 
decision,  the  ALJ  concluded  that 
Respondent  did  not  intentionally  falsify 
his  application.  ALJ  at  28.  The  ALJ 
further  found  that  while  Respondent 
“was  less  than  completely  candid  and 
forthcoming”  in  his  testimony  regarding 
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his  criminal  conduct,  there  were  several 
mitigating  factors  including 
Respondent’s  having  cooperated  with 
law  enforcement  officials  and  his  having 
“accepted  full  responsibility  for  his  past 
conduct.”  Id.  at  30.  The  ALJ  thus 
concluded  that  the  denial  of 
Respondent’s  application  “would  be  too 
severe  a  sanction,”  and  that  while 
Respondent  should  be  reprimanded  for 
providing  “less  than  truthful  and 
complete  information,”  his  application 
should  be  granted.  Id.  at  30-31. 

The  Government  filed  exceptions  to 
the  ALJ’s  recommended  decision. 
Specifically,  the  Government  contended 
that  Respondent  had  not  credibly 
testified  “as  to  the  essential  elements  of 
[his]  felony  conviction,”  and  that  he  had 
given  falsified  answers  on  his 
application.  Gov.  Exceptions  at  11-12. 
The  Government  further  maintained 
that  granting  Respondent’s  application 
would  not  be  consistent  with  DEA 
precedents  which  require  that  an 
applicant  (or  registrant)  truthfully  testify 
and  accept  full  responsibility  for  his 
misconduct.  Respondent  did  not  file 
exceptions. 

Having  considered  the  record  as  a 
whole,  I  hereby  issue  this  decision  and 
final  order.  1  adopt  the  ALJ’s  findings  of 
fact  except  as  expressly  noted  herein.  I 
hold  that  the  Government  has  not 
proved  by  substantial  evidence  that 
Respondent  materially  falsified  his 
application.  I  further  hold  that  the 
Government  has  not  proved  by 
substantial  evidence  that  Respondent 
has  failed  to  accept  responsibility  for  his 
criminal  conduct.  I  thus  conclude  that 
Respondent’s  registration  would  not  be 
inconsistent  with  the  public  interest  and 
order  that  his  application  be  granted. 

Findings 

Respondent  is  a  1997  graduate  of  the 
Meharry  Medical  College  School  of 
Dentistry.  Tr.  148.  Respondent  currently 
holds  a  license  from  the  State  of 
Tennessee  to  practice  dentistry.  Resp. 
Exh.  1.  Respondent  previously  held  a 
DEA  Certificate  of  Registration  as  a 
practitioner.  On  October  1,  2002,  my 
predecessor  ordered  that  Respondent’s 
DEA  registration  be  revoked  (effective 
NovemW  22,  2002)  on  the  ground  that 
Respondent  had  entered  into  an  agreed 
order  with  the  Tennessee  Department  of 
Health  which  resulted  in  the  revocation 
of  his  state  license  and  therefore  was  not 
entitled  to  maintain  a  DEA  registration. 
Samuel  Silas  Jackson,  67  FR  65145 
(2002).! 


'  While  the  final  order  relied  solely  on  this 
ground,  the  order  further  noted  the  hndings  of  the 
state  board  that  Respondent  had  entered  into  a 
conspiracy  with  a  known  drug  trafficker  and 


As  explained  below,  the  impetus  for 
these  actions  was  Respondent’s  entering 
into  a  conspiracy  under  which 
Respondent  agreed  to  help  Paul  Woods, 
an  indicted  drug  trafficker  who  was 
then  at  large,  as  well  as  a  confidential 
informant  (Cl)  whom  Respondent  also 
believed  was  wanted  by  the  authorities, 
to  avoid  apprehension.  According  to  the 
record,  in  1997  a  Nashville-based  DEA 
task  force  began  an  investigation  into 
the  criminal  activities  of  Woods  and  his 
organization.  Tr.  73.  The  investigation 
established  that  Woods  and  his 
organization  were  involved  in  the 
distribution  of  multi-kilo  amounts  of 
cocaine  in  the  Nashville  area.  Id.  at  74. 
The  investigation  ultimately  resulted  in 
the  indictments  of  over  thirty  persons 
including  Woods,  on  charges  of  cocaine 
distribution,  firearms  violations,  money 
laundering  and  conspiracy.  Id. 

Woods  was  charged  in  July  1999,  in 
the  initial  wave  of  indictments.  Id.  The 
authorities  were,  however,  unable  to 
arrest  Woods  who  had  fled.  Id.  at  83. 

The  authorities  then  approached  an 
individual  who  was  a  lower-tier 
distributor  and  a  secondary  target  of  the 
investigation;  this  person  agreed  to  work 
as  an  informant  and  to  assist  the 
authorities  in  locating  Woods.  Id.  at  84. 

To  gain  the  confidence  of  Woods,  the 
authorities  portrayed  the  informant  as  a 
fugitive.  Id.  Among  other  things,  the 
informant  specifically  agreed  to  record 
his  telephone  calls  with  Woods  and  to 
provide  a  copy  of  the  tape  to  the 
authorities.  Id.  at  81.  During  one  of 
the'se  phone  calls,  which  occurred  in 
December  1999,  Respondent  came  to  the 
attention  of  the  authorities  when  Woods 
and  the  informant  began  discussing  a 
scheme  to  alter  their  appearance  by 
having  dental  work  and  plastic  surgery 
done.  Id^  at  81-82. 

At  the  time  of  the  investigation. 
Respondent  was  dating  a  woman  whose 
niece  was  Woods’  live-in  girlfriend  and 
the  mother  of  one  of  Woods’  children. 

Id.  at  134-35.  Respondent’s  girlfriend 
asked  him  to  assist  Woods  to  help  him 


fugitive  as  well  as  a  confidential  infonnant  whom 
Respondent  believed  to  also  be  a  drug  trafficker  and 
fugitive  for  the  purpose  of  assisting  these  persons 
to  avoid  apprehension.  Gov.  Exh.  2B,  at  2. 
Specifically,  the  Tennessee  board  found  that 
Respondent  agreed  to  perform  dental  work  on  them 
and  to  arrange  for  them  to  obtain  plastic  surgery  in 
California  and  have  a  safe  place  to  hide  while 
recovering  from  the  surgery  for  the  purpose  of 
altering  their  appearance  and  enabling  them  to 
evade  apprehension.  Id.  The  Tennessee  board  also 
found  that  even  after  the  authorities  arrested  the 
fugitive.  Respondent  nonetheless  agreed  to  provide 
the  services  to  the  confidential  informant  for  a  price 
of  $  150,000.  Id.  at  3.  Furthermore,  according  to  the 
findings  of  the  Tennessee  board.  Respondent  met 
with  the  confidential  informant  and  received  a 
piece  of  luggage  which  he  believed  contained 
$150,000  in  cash.  Id. 


“avoid  apprehension.”  Id.  at  150. 
Respondent  testified  that  he  was  not 
coerced  into  helping  Woods  and  that  he 
understood  that  it  was  a  crime  to  do  so. 
Id. 

Respondent  agreed  to  perform 
cosmetic  dental  work  on  both  Woods 
and  the  informant  to  alter  their 
appearance  and  to  help  them  avoid 
detection.  Id.  at  86-87.  Respondent  also 
agreed  to  arrange  for  Woods  and  the 
informant  to  obtain  plastic  surgery  in 
California  and  to  find  a  secure  location 
at  which  Woods  and  the  informant 
could  safely  recover  from  the  surgery. 
Id.;  see  also  Gov.  Exh.  11b  at  4. 
Furthermore,  the  transcript  of  a 
December  15, 1999,  three-way  phone 
call  between  Respondent,  Woods,  and 
the  informant,  establishes  that 
Respondent  knew  that  Woods  and  the 
informant  were  fugitives.  Gov.  Exh.  11b 
at  6—7;  Tr.  at  113-15.  Finally,  according 
to  an  affidavit  summarizing  one  of  the 
recorded  conversations  between  Woods 
and  the  informant,  the  price  was  to  have 
been  $180,000  each.  Gov.  Exh.  4,  at  7. 

The  ALJ  further  found  that 
Respondent  was  aware  that  Woods  and 
the  informant  were  drug  traffickers  at 
the  time  he  agreed  to  assist  them.  See 
ALJ  at  5  (FOF  16);  id.  6  (FOF  21). 
Moreover,  the  ALJ  also  found  not 
credible  Respondent’s  testimony  that  he 
was  unaware  that  Woods  and  the 
Respondent  were  drug  traffickers  during 
this  period.  Id.  at  9  (FOF  37).  In  making 
these  findings,  the  ALJ  relied  on  what 
she  termed  “the  extensive  media 
coverage  of  these  events,”  and  the 
testimony  of  a  Task  Force  Officer 
interpreting  the  street  slang  of  a  single 
transcript  of  a  telephone  conversation 
between  Respondent,  Woods  and  the 
informant.  Id.  I  conclude,  however,  that 
this  evidence  does  no  more  than  create 
a  suspicion  that  Respondent  knew  that 
Woods  and  the  informant  were  engaged 
in  drug  trafficking  at  the  time  he  agreed 
to  assist  them  and  that  the  Government 
has  not  proved  this  fact  by  substantial 
evidence.  See  NLRB  v.  Columbia 
Enameling  &■  Stamping  Co.,  Inc.,  306 
U.S.  292,  300  (1939)  (“Substantial 
evidence  is  more  than  a  scintilla,  and 
must  do  more  than  create  a  suspicion  of 
the  existence  of  the  fact  to  be 
established.”) 

As  for  the  media  coverage  of  the 
events,  the  Lead  Task  Force  Officer 
testified  that  the  Task  Force’s  inability 
to  arrest  Woods  following  his 
indictment  “was  covered  on  the  three 
local  stations  as  well  as  in  *  *  *  the 
paper.”  Tr.  134.  That  was  the  extent  of 
the  evidence;  the  Government  did  not 
produce  any  evidence  to  show  how 
many  days  the  story  was  covered  by  TV 
stations  and  the  paper.  Moreover,  the 
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Government  did  not  even  show  that 
Respondent  was  in  the  Nashville  area 
on  the  days  that  the  media  covered  the 
story,  let  alone  that  he  reads  the  paper 
or  watches  the  news  on  TV.  In  short,  the 
media  coverage  is  too  thin  a  reed  to 
support  the  inference  that  Respondent 
knew  that  Woods  and  the  informant 
were  drug  dealers. 

Nor  does  Respondent’s  participation 
in  the  December  15, 1999  phone 
conversation  provide  substantial 
evidence  that  he  knew  Woods  and  the 
informant  were  drug  dealers.  At  the 
hearing,  the  Lead  Task  Force  Officer 
testified  as  to  his  interpretation  of  the 
street  slang  used  in  the  December  15, 
1999  conversation  between  Respondent, 
Woods  and  tlie  informant.  Specifically, 
the  Task  Force  Officer  testified  that 
Woods’  comments  that  the  informant 
was  “like  cool  as  [expletive  2]  on  the 
street,’’  and  “holds  a  lot  of  weight,’’ 
establish  that  the  informant  was 
involved  in  drug  dealing.  Tr.  113-14. 

The  Government  did  not  prove, 
however,  that  Respondent  interpreted 
the  language  as  a  reference  to  drug 
dealing  as  opposed  to  other  forms  of 
criminal  activity.  Indeed,  it  bears  noting 
that  the  Government  introduced  only 
this  single  phone  call  to  support  the 
contention  and  even  the  Task  Force 
Officer  apparently  did  not  draw  the 
inference  that  Respondent  knew  that 
Woods  and  the  informant  were  drug 
dealers.  See  id.  at  134  (testimony  of 
Task  Force  Officer;  “we  don’t  know 
whether  or  not  [Respondent]  knew  [that 
Woods]  was  under  indictment  for  drug 
dealing”).  Moreover,  the  Government 
did  not  otherwise  establish  that 
Respondent  was  familiar  with  and 
understood  drug  slang.  Again,  the 
phone  call  evidence  creates  no  more 
than  a  suspicion  that  Respondent  knew 
that  Wpods  and  the  informant  were 
engaged  in  drug  trafficking.  See 
Columbia  Enameling,  306  U.S.  at  300. 

Finally,  the  substantial  evidence  test 
requires  that  the  Agency  “  ‘tak[e]  into 
account  contradictory  evidence  or 
evidence  from  which  conflicting 
inferences  could  be  drawn.’  ”  Morall  v. 
DEA,  412  F.3d  165, 177  (DC  Cir.  2005) 
(quoting  Universal  Camera  Corp.  v. 
NLRB,  340  U.S.  474,  487  (1951))  (int. 
quotations  and  other  citation  omitted). 
Significantly,  the  Lead  Task  Force 
officer  testified  that  “we  don’t  know 
whether  or  not  [Respondent]  knew  [that 
Woods]  was  under  indictment  for  drug 
dealing.  We  do  know  that  he  knew  that 
Mr.  Woods  was  a  bad  guy,  a  thug.”  Id. 
at  134.  The  same  officer  subsequently 
testified  that  Respondent  “was  totally 


2  The  expletive  is  more  commonly  used  to  refer 
to  a  sex  act. 


truthful”  during  an  interview  which 
occurred  on  the  day  of  his  arrest.  Id.  at 
141.  Of  consequence,  during  that 
interview.  Respondent  admitted  only  to 
knowing  that  “Woods  was  a  ‘big  time 
hoodlum’  and  that  he  was  in  big 
trouble.”  Gov.  Exh.  6,  at  3.  Respondent 
did  not  admit  to  knowing  that  Woods 
and  the  informant  were  drug  traffickers, 
a  position  he  has  consistently 
maintained.^  See  Id.  The  ALJ’s  decision 
“entirely  ignored  [this]  relevant 
evidence,”  Morall,  366  U.S.  at  178, 
which  was  part  of  the  Government’s 
case. 

On  January  13,  2000,  Woods  was 
arrested  by  U.S.  Marshals.  Gov.  Exh.  4 
at  7.  Thereafter,  on  January  17,  2000,  the 
informant  called  Respondent  to 
determine  whether  he  was  still  willing 
to  assist  the  informant  in  evading 
capture.  Tr.  86.  Respondent  agreed  to  do 
so.  Id.  During  the  conversation,. 
Respondent  and  the  informant  again 
discussed  the  price  for  the  services  and 
agreed  on  $150,000.  Gov.  Exh.  4,  at  8. 

On  January  18,  2000,  the  informant 
called  Respondent  and  told  him  that 
“he  needed  to  get  his  money  together.” 
Id.  The  informant  advised  Respondent 
that  he  would  call  him  later  to  make 
arrangements  to  pay  him.  Id.  Several 
hours  later,  the  informant  called 
Respondent  back  and  the  two  agreed  to 
meet  in  a  store  parking  lot.  Id. 

Later  that  day,  Respondent  arrived  at 
the  parking  lot  and  entered  the 
informant’s  car.  Id.  The  informant  and 
Respondent  drove  to  a  different  part  of 
the  parking  lot  where  the  informant 
gave  Respondent  a  bag  containing 
$52,000  in  cash.'*  Id.  Task  Force  officers 
surrounded  Respondent:  Respondent 
threw  the  bag  away  claiming  that  he  did 
not  own  it.  Id.  Respondent  was  then 
arrested  and  taken  to  the  Nashville  DEA 
office.  Id. 

That  evening.  Respondent  agreed  to 
an  interview.  The  interview  was 
conducted  by  an  Assistant  United  States 
Attorney  and  several  law  officers.  Gov. 
Exh.  6.  During  the  interview. 

Respondent  fully  discussed  the 
circumstances  surrounding  his 


^The  Government  also  points  fo  the  Agreed  Order 
of  Revocation  as  establishing  that  Respondent  knew 
that  Woods  and  the  informant  were  drug  traffickers 
at  the  time  he  agreed  to  assist  them.  See  Gov. 
Exceptions  at  5.  The  AL|  did  not  rely  on  this  exhibit 
in  making  her  finding.  Respondent  was  already 
imprisoned  at  the  time  he  entered  into  the  Order 
and  did  so  under  the  advice  of  counsel.  Tr.  155. 
Moreover,  the  information  bled  by  the  U.S. 

Attorney  made  no  such  allegation.  See  Gov.  Exh.  4 
at  1-2.  ^nsidering  all  the  evidence  on  the  issue, 

1  consider  the  Task  Force  Officer’s  testimony  that 
Respondent  “was  totally  truthful’’  regarding  his 
involvement  with  Woods  and  the  informant  to  be 
the  most  persuasive. 

*The  authorities  provided  only  $52,000  in  cash 
because  they  did  not  have  the  full  amount. 


involvement  with  Woods.  During  the 
interview.  Respondent  described  Woods 
as  a  “big  time  hoodlum”  and  that  he 
was  in  trouble.  Id.  at  3.  Respondent 
further  stated  that  his  girlfriend  had  told 
him  that  her  niece’s  boyfriend  “was  in 
trouble  and  that  people  were  after  him.” 
Id.  Respondent  also  stated  that  while 
“he  knew  Woods  was  in  trouble  [he]  did 
not  know  for  shre  what  kind  of  trouble.” 
Id.  Respondent  further  stated  to  the 
investigators  that  while  the  informant 
was  to  pay  him  $150,000,  “he  was  not 
going  to  make  anything  off  this  deal  but 
hoped  to  get  some  dental  referrals.”  Id. 
at  4.  According  to  the  interview  report. 
Respondent  contacted  an  acquaintance 
in  California  to  find  a  plastic  surgeon; 
the  acquaintance  subsequently  called 
Respondent  back  and  told  him  the  cost 
for  the  surgery  and  after-care  would  be 
$150,000.  Id.  Later,  Respondent 
acknowledged  that  “he  was  going  to  do 
a  full  mouth  reconstruction”  on  the 
informant  “which  meant  probably  10  to 
20  crowns  at  $650”  each.  Id.  at  5. 
Respondent  also  stated  that  “he  was 
‘greedy  and  stupid.’  ”  Id. 

At  the  hearing,  the  lead  Task  Force 
Officer  testified  that  Respondent  “was 
totally  truthful”  with  the  interviewers 
and  that  the  information  he  provided 
was  consistent  with  other  information 
obtained  in  the  investigation.  Tr.  141. 
Respondent  also  agreed  to  cooperate 
with  the  investigation  by  making  phone 
calls  to  another  suspect  and  wearing  a 
wire.  Id.  at.136-37,  152.  Finally,  the 
lead  Task  Force  Officer  testified  that 
there  was  no  indication  that  Respondent 
was  involved  in  the  buying  and  selling/ 
distribution  of  cocaine  and  had  no  prior 
criminal  record.  Id.  at  130. 

The  United  States  Attorney 
subsequently  charged  Respondent  with 
one  count  of  conspiring  to  violate  18 
U.S.C.  3,  the  “accessory  after  the  fact” 
statute.  Gov.  Exh.  4;  see  18  U.S.C.  371. 
The  accessory  after  the  fact  statute 
makes  it  a  criminal  offense  to  knowingly 
provide  assistance  to  an  “offender  in 
order  to  hinder  or  prevent  his 
apprehension,  trial  or  punishment.”  18 
U.S.C.  3.  The  information  specifically 
alleged  that  Respondent  had  “agreed  to 
provide  or  arrange  for  plastic  surgery 
and  dental  work  for  *  *  *  Woods  and 
others  after  *  *  *  Woods’  indictment 
on  federal  drug,  money  laundering,  and 
firearms  felonies.”  Gov.  Exh.  4,  at  1-2. 

On  July  20,  2001,  Respondent  pled 
guilty  and  was  sentenced  to  a  term  of 
thirty  months  imprisonment  and  a  term 
of  three  years  of  supervised  release. 

Gov.  Exh.  3.  Respondent  received 
sentence  reduction  points  for  his 
cooperation  with  law  enforcement 
officials  and  for  accepting  responsibility 
for  his  conduct.  Tr.  137.  Respondent 
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subsequently  served  approximately 
twenty-two  months  at  the  Federal 
Correctional  Institute,  Forest  City, 
Arkansas,  before  being  transferred  to  a 
halfway  house.  Id.  at  158, 160. 

According  to  Respondent’s 
unchallenged  testimony,  prison  officials 
allowed  him  to  attend  continuing 
education  classes  at  the  University  of 
Tennessee,  College  of  Dentistry,  in 
Memphis.  Id.  at  158—59. 

Following  his  release  from  prison. 
Respondent  applied  for  reinstatement  of 
his  state  dental  license.  Id.  at  161. 
Respondent  appeared  before  the 
Tennessee  Board  of  Dentistry,  which 
voted  unanimously  to  reinstate  his 
license.  Id.  at  161-65. 

After  the  Tennessee  Board’s  decision. 
Respondent  contacted  the  DEA  office  in 
Atlanta,  Georgia,  to  determine  the  status 
of  his  registration.  Id.  at  200.  During  this 
conversation.  Respondent  was  told  that 
his  DEA  number  had  been  revoked  and 
that  he  needed  to  apply  for  a  new 
registration.  Id. 

Thereafter,  on  October  3,  2003, 
Respondent  re-applied  for  a  DEA 
registration.  Gov.  Exh.  5,  at  2.  On  the 
application.  Respondent  was  asked 
whether  he  had  “ever  been  convicted  of 
a  crime  in  connection  with  controlled 
substances  under  state  or  federal  law?” 
Id.  at  1.  Respondent  answered:  “No.”  Id. 
The  application  also  asked  whether 
Respondent  had  “ever  surrendered  or 
had  a  federal  controlled  substance 
registration  revoked,  suspended, 
restricted  or  denied?”  Id.  Respondent  • 
answered:  “Yes.”  Finally,  Respondent 
answered  “yes”  to  the  question  of 
whether  he  had  “ever  surrendered  or 
had  a  state  professional  license  or 
controlled  substance  registration 
revoked,  suspended,  denied,  restricted, 
or  placed  on  probation?”  Id. 

The  application  also  requires  that  an 
applicant  give  an  explanation  for  a 
“yes”  answer  to  these  questions.  In  this 
block.  Respondent  wrote: 

I  voluntarily  surrendered  my  license  to 
practice  dentistry  in  the  State  of  Tennessee 
as  a  result  of  my  conviction  for  accessory 
after  the  fact.  I  also  voluntarily  surrendered 
my  DEA  #  to  prescribe  medications.  The 
board  of  *  *  *  Tennessee  voted 
unanimously  to  reinstate  my  license  to 
practice  dentistry  in  the  State  of  Tennessee 
on  9/19/0.3. 

Id.  ^t  2. 

Respondent’s  Testimony  Regarding  the 
Operative  Events 

Respondent  testifled  regarding  his 
criminal  conduct.  When  asked  by  his 
counsel  whether  he  had  committed  a 
crime.  Respondent  answered: 
“Absolutely.”  Tr.  150.  Respondent 
further  testified  that  he  “agreed  to  help 


arrange  for  him  [Woods]  to  avoid 
apprehension,  and  as  much  as  1  want  to 
blame  other  people  for  that,  I  can’t.  The 
onus  is  firmly  and  squarely  on  my 
shoulders,  and  I  take  full  responsibility 
for  that.”  Id.  Respondent  also  further 
stated  that  his  girlfriend  did  not  coerce 
him  into  committing  the  act,  and 
acknowledged  that  he  understood’he 
was  committing  a  crime  when  he  did  it. 
Id. 

Respondent  also  testified  that  his 
conduct  in  agreeing  to  help  Woods  “was 
the  absolute  worst  thing — the  only  thing 
I  could  have  done  worse  was  actually 
murder  someone.  *  *  *  [l]t’s  just  a 
terrible,  terrible  thing.”  Id.  at  184.  Later, 
when  asked  whether  he  was  “wrbng  in 
[his]  actions?,”  Respondent  stated:  “1 
was  absolutely  wrong.  I  made  a  terrible, 
terrible  mistake.  I’ve  paid  dearly  for 
that,  and  I  make  no  excuses.  *  *  *”  Jd. 
at  188.  Finally,  when  asked  by  the  ALJ 
why  he  agreed  to  assist  the  informant 
after  Woods  was  arrested.  Respondent 
answered:  “Stupid.  Absolutely  stupid.” 
Id.  at  223. 

Respondent  further  testified  that  at 
the  time  he  committed  the  act,  he  was 
aware  that  Woods  was  a  criminal,  a 
“hoodlum,”  and  a  “hustler.”  Id.  at  151- 
52.  Respondent  maintained,  however, 
that  he  was  unaware  of  Wood’s  money 
laundering  activities  and  what  firearms 
offenses  he  committed.  Id.  at  151. 
Furthermore,  Respondent  denied  that  he 
was  aware  that  Woods  and  the 
confidential  informant  were  cocaine 
dealers  at  the  time  he  committed  his 
crime.  Id.  at  190;  see  also  id.  at  195. 
Respondent  further  maintained  that 
while  he  was  familiar  with  the  term 
“hustler,”  the  term  “doesn’t  necessarily 
mean  a  person  who  sells  drugs,”  but 
rather,  means  “any  person  that’s  doing 
something  illegal.”  Id.  at  210. 

Durirfg  its  cross-examination,  the 
Government  asked  Respondent  about 
his  motive.  Specifically,  the 
Government  asked  Respondent  whether 
“making  a  lot  of  money  off  of  this  was” 
his  motive.  Id.  at  208.  Respondent 
initially  answered  that  “[i]t  wasn’t  a 
moneymaking  scheme  for  me  at  all,” 
and  that  he  agreed  to  help  because  his 
girlfriend  asked  him  “to  help  her  niece’s 
boyfriend,  and  it  just  kind  of 
snowballed  after  that.”  Id.  at  209. 
Respondent  further  maintained  that  the 
$150,000  cash  payment  (for  the 
informant)  was  to  be  shipped  to  the 
person  in  California  who  arranged  for 
the  plastic  surge^.  Id. 

When  pressed  by  the  Government  as 
to  whether  he  was  to  receive  any  money 
out  of  this.  Respondent  testified  that  his 
California  contact  was  “going  to  do 
something  nice  for”  him.  Id. 

Respondent  maintained,  however,  that 
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there  was  no  agreement  under  which  he 
would  receive  a  particular  percentage  of 
the  payment.  Id.  at  210. 

Respondent  also  testified  regarding 
his  application.  Specifically, 

Respondent  testified  that  he  believed 
that  he  had  voluntarily  surrendered  his 
DEA  registration  because  “at  no  time 
did  we  put  up  any  resistance  to  the 
process.”  Id.  at  180.  Respondent  further 
testified  that  he  thought  a  voluntary 
surrender  and  a  revocation  “were  one 
[and]  the  same.”  Id.  at  181.  On  cross- 
examination,  however.  Respondent 
admitted  that  he  had  not  signed  any 
form  in  which  he  had  agreed  to 
surrender  his  DEA  registration.  Id.  at 
207.  Respondent  further  testified  that  he 
had  “no”  intent  to  mislead  DEA 
regarding  the  status  of  his  previous 
registration  when  he  made  the  statement 
that  he  had  voluntarily  surrendered  his 
DEA  number.  Id.  at  181. 

The  ALJ  specifically  found  that 
“Respondent  credibly  testified  that  at 
the  time  he  completed  his  application, 
he  believed  he  had  voluntarily 
surrendered  his  previous  *  *  * 
registration  and  that  he  was  responding 
truthfully.”  ALJ  Dec.  at  15  (FOF  64).  1 
adopt  this  finding.  See  Universal 
Camera,  340  U.S.  at  496. 

Regarding  the  application’s  criminal 
history  question.  Respondent  testified 
that  he  answered  “no”  because  he  did 
not  think  that  he  had  committed  a  drug- 
related  felony.  Id.  at  182.  Respondent 
further  testified  that  he  was  not 
“involved”  in  selling  drugs,  that  the 
prosecutor  had  not  charged  him  with 
that,  and  that  the  extent  of  his  role  was 
in  helping  Woods  “evade  capture.”  ^  Id. 
at  184.  Respondent  further  stated  that  he 
was  “absolutely  not”  trying  to  conceal 
anything  or  misrepresent  anvthing  from 
DEA.  Id. 

The  ALJ  specifically  credited 
Respondent’s  testimony  on  both  issues. 
See  ALJ  at  15-16  (FOF  67).  In  light  of 
the  fact  that  Respondent  fully  disclosed 
his  “conviction  for  accessory  after  the 
fact,”  Gov.  Ex.  5,  at  2, 1  find  no  basis  to 
reject  the  ALJ^s  findings. 

1  further  note  that  there  is  no  evidence 
that  Respondent  has  ever  illegally  used 


*On  cross-examination.  Respondent  further 
explained  that  he  answered  "no”  because  he 
believed  “that  I  was  charged  with  one  count  of 
accessory  after  the  fact,  conspiracy  to  harbor  a 
fugitive.  There  was  no  mention  of  anything  as  it 
relates  to  my  involvement  with  the  dnig  conspiracy. 
1  had  absolutely  no  involvement  with  the  drug 
conspiracy.”  Id.  at  196-97.  l.,ater.  Respondent 
testified:  The  question  was,  [h)as  the  applicant  even 
been  convicted  of  a  crime  in  connection  with  a 
controlled  substance?  *  *  *  1  didn’t  feel  like  1  was 
convicted  of  that  crime.  I  wasn’t  charged  with  that 
crime.  I  wasn’t  charged  with  a  drug  crime  or  a  drug- 
related  crime.  I  wasn’t  involved  in  any  of  that 
activity  at  any  time.  I’ve  never  been  accused  of  that, 
ever.  Id.  at  213-14. 
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controlled  substances.  Relatedly,  there 
is  no  evidence  that  Respondent  ever 
used  his  previous  DEA  registration  to 
prescribe  a  controlled  substance  for  an 
unlawful  purpose. 

Discussion 

Section  303(f)  of  the  Controlled 
Substances  Act  provides  that  an 
application  for  a  practitioner’s 
registration  may  be  denied  upon  a 
determination  “that  the  issuance  of  such 
registration  would  be  inconsistent  with 
the  public  interest.”  21  U.S.C.  823(f).  In 
making  the  public  interest 
determination,  the  CSA  requires  the 
consideration  of  the  following  factors: 

(1)  The  recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority. 

(2)  The  applicant’s  experience  in 
dispensing  *  *  *  controlled  substances. 

(3)  The  applicant’s  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to  controlled 
substances. 

(5)  Such  other  conduct  which  may  threaten 
the  public  health  and  safety. 

Id. 

“These  factors  are  *  *  *  considered 
in  the  disjunctive.”  Robert  A.  Leslie, 
M.D.,  68  FR  15227,  15230  (2003).  I  “may 
rely  on  any  one  or  a  combination  of 
factors,  and  may  give  each  factor  the 
weight  [I]  deem[  ]  appropriate  in 
determining  whether  *  *  *  an 
application  for  registration  [should  be] 
denied.”  Id.  Moreover,  case  law 
establishes  that  I  am  “not  required  to 
make  Endings  as  to  all  of  the  factors.” 
Hoxie  V.  DEA,  419  F.3d  477,  482  (6th 
Cir.  2005):  see  also  Morall,  412  F.3d  at 
173-74. 

Furthermore,  DEA  precedent 
establishes  that  the  various  grounds  for 
revocation  or  suspension  of  an  existing 
registration  that  Congress  enumerated  in 
section  304(a),  21  U.S.C.  824(a),  are  also 
properly  considered  in  deciding 
whether  to  grant  or  deny  an  application 
under  section  303.  See  Anthony  D. 
Punches,  64  FR  14267,  14268  (1999); 
Alan  R.  Schankman,  63  FR  45260 
(1998);  Kuen  H.  Chen,  58  FR  65401, 
65402  (1993).  Thus,  the  allegation  that 
Respondent  materially  falsified  his 
application  is  properly  considered  in 
this  proceeding. 

For  reasons  explained  below,  I 
conclude  that  the  Government  has  not 
proved  that  Respondent  materially 
falsified  his  application.  Furthermore, 
while  I  am  deeply  troubled  by 
Respondent’s  criminal  conduct,  1  am 
satisfied  that  he  has  accepted 


responsibility  for  it  and  reject  the 
Government’s  assertion  to  the  contrary. 

The  Material  Falsification  Allegations 

The  Government  maintains  that 
Respondent  materially  falsified  his 
application  in  two  respects.  First,  by 
answering  “no”  to  the  application’s 
question  as  to  whether  Respondent  had 
“ever  been  convicted  of  a  crime  in 
connection  with  controlled  substances,” 
and  second,  by  stating  that  he  had 
“voluntarily  surrendered”  his  DEA 
number.  GoV.  Exceptions  at  7-9.  As 
explained  above,  the  ALJ  found  that 
Respondent  did  not  intentionally  falsify 
his  application  in  either  instance. 

DEA  precedents  make  clear  that 
culpability  short  of  intentional 
falsification  is  actionable  in  these 
proceedings.  See,  e.g.,  Samuel  Arnold, 

63  FR  8687,  8688  (1998)  (“[I]n  finding 
that  there  has  been  a  material 
falsification  for  purposes  of  21  U.S.C. 
824(a)(1),  it  must  be  determined  that  the 
applicant  knew  or  should  have  known 
that  the  response  given  to  the  liability 
question  was  false.”).  But  even  if 
Respondent  should  have  known  that  his 
statements  were  false,  the  Government 
must  still  show  that  each  statement  was 
material.  Accordingly,  while  I  hold  that 
Respondent’s  conviction  is  a  “a  crime  in 
connection  with  controlled  substances” 
and  that  Respondent  should  have 
provided  a  “yes”  answer  on  the 
application,  the  Government  has  not- 
established  the  materiality  o'f  the 
statement  because  it  ignores  relevant 
evidence. 

As  an  initial  matter,  I  conclude  that 
the  liability  question  is  not  limited  to  a 
conviction  in  which  one  is  directly 
involved  in  drug  dealing.  The  “in 
connection  with  *  *  *  controlled 
substances”  language  is  broad  in  its 
scope;  its  intent  is  to  provide  the 
Agency  with  the  information  necessary 
to  determine  whether  an  applicant/ 
registrant  has  committed  a  felony  that 
may  preclude  his  registration  under  the 
CSA.  See  21  U.S.C.  824(a)(2). 

The  text  of  section  404(a)(2)  makes 
plain  that  it  is  not  limited  to  a  felony 
which  directly  involves  drug  dealing. 

As  the  provision  states,  a  registration 
may  be  revoked  based  on  a 
“convict[ion]  of  a  felony  under  this 
subchapter  [the  CSA]  or  subchapter  II  of 
this  chapter  [the  Controlled  Substances 
Import  and  Export  Act]  or  any  other  law 
of  the  United  States,  or  of  any  State, 
relating  to  any  substance  defined  in  this 
subchapter  as  a  controlled  substance.” 
Id.  824(a)(2)  (emphasis  added).  While  it 
is  true  that  Respondent  was  not 
convicted  of  a  felony  under  the  CSA  or 
the  Import/Export  Act,  his  conviction 
for  the  felony  offense  of  conspiring  to  be 


an  ^iccessory  after  the  fact  is  a 
conviction  under  “any  other  law  of  the 
United  States.”  Id.  And  his  conviction 
is  related  to  a  controlled  substance 
because  his  criminal  conduct  involved 
providing  assistance  to  a  person 
engaged  in  the  unlawful  distribution  of 
cocaine  which,  if  successful,  would 
have  allowed  the  drug  .dealer  to  evade 
apprehension  and  continue  his  illegal 
activity.  Cf.  Smith  v.  United  States,  508 
U.S.  223,  237  (1993)  (quoting  Webster’s 
New  International  Dictionary  2102  (2d 
ed.  1939)  (“[t]he  phrase  ‘in  relation  to’ 
is  expansive”  and  ‘‘means  ‘with 
reference  to’  or  ‘as  regards’)  (other 
citation  omitted).  Respondent’s  crime 
was  therefore  also — in  the  words  of  the 
application — “in  connection  with  *  *  * 
controlled  substances.” 

Respondent  was  thus  required  to 
provide  a  “yes”  answer  to  the  liability 
question.  This  conclusion  does  not, 
however,  close  the  inquiry  because  it 
must  also  be  determined  whether 
Respondent’s  answer  was  material. 

“The  most  common  formulation”  of 
the  concept  of  materiality  is  that  “a 
concealment  or  misrepresentation  is 
material  if  it  ‘has  a  natural  tendency  to 
influence,  or  was  capable  of  influencing, 
the  decision  of  the  decisionmaking 
body  to  which  it  was  addressed.” 

Kungys  v.  United  States,  485  U.S.  759, 
770  (1988)  (quoting  Weinstockv.  United 
States,  231  F.2d  699,  701  (DC  Cir.  1956)) 
(other  citation  omitted):  see  also  United 
States  V.  Wells,  519  U.S.  482,  489  (1997) 
(quoting  Kungys,  485  U.S.  at  770).  The 
evidence  must  be  “clear,  unequivocal, 
and  convincing.”  Kungys,  485  U.S.  at 
772. 

Taken  in  isolation.  Respondent’s 
answer  is  material  because  this  Agency 
“relies  upon  such  answers  to  determine 
whether  an  investigation  is  needed  prior 
to  granting  the  application.”  Martha 
Hernandez,  62  FR  61145,  61146  (1997). 
In  almost  every  case,  it  is  clear  that  a 
false  answer  to  the  question  of  whether 
one  has  “been  convicted  of  a  crime  in 
connection  with  controlled  substances,” 
Gov.  Exh.  5.,  has  “the  natural  tendency 
to  influence”  the  reviewing  official  to 
grant  the  application  because  most 
applicants  do  not  provide  any  further 
expUnation. 

TTiis,  however,  is  not  such  a  case. 
Here,  Respondent  disclosed  his  criminal 
“conviction  for  accessory  after  the  fact” 
on  the  application  and  this  description 
is  an  accurate  representation  of  the 
crime  he  was  charged  with  and  pled 
guilty  to.  Id.  at  2.  The  Government 
offered  no  evidence  to  show  how 
Respondent’s  “no”  answer  would — in 
light  of  his  additional  disclosiu’e — 
nonetheless  have  “the  natural  tendency 
to  influence”  agency  personnel  to  grant 
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his  application  without  further 
investigation.  The  Government  has  thus 
failed  to  prove  that  Respondent 
materially  falsified  his  application  in 
answering  the  criminal  conviction 
question. 

The  Government  also  alleges  that 
Respondent  materially  falsified  his 
application  by  stating  that  “I  also 
voluntarily  surrendered  my  DEA  #  to 
prescribe  medications."  Id.  Here, 
however,  Respondent  had  previously 
answered  “yes”  to  the  question  whether 
he  had  “ever  surrendered  or  had  a 
federal  controlled  soibstances 
registration  revoked,  suspended, 
restricted  or  denied?”  Id.  at  1.  Again, 
the  information  Respondent  provided 
raised  a  red  flag  for  agency  personnel 
involved  in  reviewing  his  application. 

The  Government  argues,  however, 
that  Respondent’s  statement  was  a 
material  falsification  because 
Respondent’s  DEA  “number  actually 
was  revoked  pursuant  to  a  final  order.” 
Gov.  Exceptions  at  9.  The  Government 
further  points  to  the  ALJ’s  finding  that 
“  ‘Respondent’s  mere  failure  to  request  a 
hearing  or  to  contest  the  revocation 
proceedings  is  insufficient  for  a  finding 
of  a  voluntary  surrender  of  his  DEA’  ” 
registration.  Id.  (quoting  ALJ  at  25). 

It  is  true  that  Respondent’s 
registration  was  revoked  pursuant  to  a 
final  order  and  was  not  voluntarily 
surrendered.  But  neither  the  CSA  nor 
DEA’s  regulations  define  the  respective 
terms  and  no  agency  precedent  explains 
that  there  are  consequential  differences 
between  them. 

Most  significantly,  even  if  the 
statement  would — if  viewed  in 
isolation — be  capable  of  influencing  the 
decision  by  inducing  a  more  favorable 
view  of  Respondent’s  application — the 
fact  remains  that  the  statement 
immediately  followed  Respondent’s 
factually  accurate  representation  that  he 
had  surrendered  his  state  license  “as  a 
result  of  [his]  conviction  for  accessory 
after  the  fact.”  Gov.  Ex.  5,  at  2.  In  short, 
viewed  in  context.  Respondent’s 
statements  clearly  placed  agency 
personnel  on  notice  that  his  application 
should  not  be  summarily  approved,  but 
rather,  subjected  to  an  investigation.  I 
thus  hold  that  even  though 
Respondent’s  statement  was  false,  it  was 
not  capable  of  influencing  the  decision 
and  is  thus  not  material.  I  therefore 
conclude  that  the  Government’s 
allegations  that  Respondent  materially 
falsified  his  application  are  without 
merit  and  turn  to  the  public  interest 
factors. 

•  The  Public  Interest  Factors 

As  explained  above,  in  Section  303(f), 
Congress  directed  that  I  consider  five 


factors  in  determining  whether  granting 
Respondent’s  registration  would  be 
“inconsistent  with  the  public  interest.” 
21  U.S.C.  823(f).  While  I  consider 
Respondent’s  criminal  conduct  to  be 
outrageous,  having  considered  all  of  the 
factors  and  our  precedents,  I  conclude 
that  he  is  entitled  to  be  registered. 

Factor  One — The  State  Board’s 
Recommendation 

As  the  ALJ  found,  following  his 
release  from  prison,  the  Tennessee 
Board  of  Dentistry  reinstated 
Respondent’s  license  without 
conditions.  While  this  factor  is  not 
dispositive,  see  John  H.  Kennedy,  71  FR 
35705,  35708  (2006),  in  this  case  it  does 
support  the  granting  of  his  application. 

Factors  Two  and  Three — The 
Applicant’s  Experience  in  Dispensing 
Controlled  Substances  and  the 
Applicant’s  Conviction  Record  Relating 
to  the  Distribution  or  Dispensing  of 
Controlled  Substances 

Significantly,  there  is  no  evidence  in 
the  record  that  Respondent  ever  used 
his  previous  DEA  registration  to 
illegally  dispense  a  controlled 
substance.  Furthermore,  there  is  no 
evidence  in  the  record  that  Respondent 
ever  used  his  registration  to  divert 
controlled  substances  for  personal  use. 
Relatedly,  Respondent  has  never  been 
convicted  of  a  crime  directly  involving 
the  distribution  or  dispensing  of 
controlled  substances.  Thus,  both 
factors  support  the  granting  of 
Respondent’s  application. 

Factors  Four  and  Five — Respondent’s 
Record  of  Compliance  With  Applicable 
Laws  Relating  to  Controlled  Substances 
and  Such  Other  Conduct  Which  May 
Threaten  Public  Health  and  Safety 

As  explained  above.  Respondent 
committed  a  federal  criminal  offense  in 
violation  of  18  U.S.C.  3  and  371,  when 
he  entered  into  a  conspiracy  with 
Woods  and  an  informant  in  which  he 
agreed  to  assist  them  in  altering  their 
appearance  and  thereby  help  them 
avoid  apprehension.  Furthermore,  even 
after  Woods  was  apprehended. 
Respondent  agreed  to  assist  the 
informant.  These  are  truly  outrageous 
acts  of  criminality. 

Proceedings  under  sections  303  and 
304  of  the  CSA  are,  however,  non- 
punitive.  See  Leo  R.  Miller,  53  FR 
21931,  21932  (1988).  The  purpose  of 
this  proceeding  is  not  to  impose 
punishment  in  addition  to  the  sentence 
handed  down  by  the  federal  district 
court.  As  previously  recognized,  this 
proceeding  “is  a  remedial  measure, 
based  upon  the  public  interest  and  the 
necessity  to  protect  the  public  from 


those  individuals  who  have  misused 
controlled  substances  or  their  DEA 
Certificate  of  Registration,  and  who  have 
not  presented  sufficient  mitigating 
evidence  to  assure  the  Administrator 
that  they  can  be  trusted  with  the 
responsibility  carried  by  such  a 
registration.”  ®  Id.;  see  also  Robert  M. 
Golden,  61  FR  24808,  24812  (1996). 

As  egregious  as  his  conduct  is. 
Respondent  committed  his  crimes  more 
than  seven  years  ago.  In  the  interim, 
Respondent  has  served  his  sentence  and 
there  is  no  evidence  that  he  has  violated 
the  terms  of  his  period  of  supervised 
release.  Respondent  pled  guilty  to  the 
offense,  was  found  by  the  federal 
district  court  to  have  accepted 
responsibility,  and  cooperated  with  the 
Task  Force  in  its  investigation. 

Moreover,  in  this  proceeding. 
Respondent  stated  that  he  had 
“absolutely”  committed  a  crime,  that  he 
could  not  “blame  other  people  for”  his 
decision  to  help  Woods  avoid  capture, 
and  that  he  took  “full  responsibility  for 
that.”  Tr.  150.  Of  note.  Respondent  also 
testified  that  his  conduct  “was  the 
absolute  worst  thing — the  only  thing  I 
could  have  done  worse  was  actually 
murder  someone.”  Id.  at  184. 
Respondent  added  that  “I  was 
absolutely  wrong,”  and  that  “I  made  a 
terrible,  terrible  mistake.”  Id.  at  188. 
Finally,  Respondent  described  his 
actions  in  agreeing  to  assist  the 
informant  after  Woods’  arrest  as 
“[s]tupid[,]  [ajbsolutely  stupid.”  Id.  at 
223.  That  it  was. 

The  Government  nonetheless 
contends  that  Respondent  has  not 
sufficiently  accepted  responsibility.  In 
the  Government’s  view.  Respondent 
“has  not  been  candid  about  the  facts 
surrounding  his  conviction,”  Gov. 
Exceptions  at  6,  because  he  has 
maintained  in  this  proceeding  that  he 
did  not  know  that  Woods  and  the 
informant  were  drug  traffickers.  The 
Government  also  maintains  that 
Respondent  was  not  candid  about  his 
motive. 

The  Government’s  first  contention  is 
disposed  of  by  my  finding  that  the 
Government’s  evidence  only  creates  a 
suspicion  that  Respondent  knew  that 
Woods  and  the  informant  were  engaged 
in  drug  trafficking.  Having  failed  to 
adduce  substantial  evidence  proving 
this  as  a  fact,  the  Government  is 
precluded  ft’om  arguing  that  Respondent 


*Thi8  is  not  to  say  that  the  revocation  of  a 
registration  is  limited  to  those  situations  where  a 
registrant  has  either  engaged  in  personal  abuse  of 
a  controlled  substance  or  illegally  dispensed  a 
controlled  substance.  Both  sections  303(f)  and 
304(a)  make  clear  that  Respondent's  criminal 
conduct  is  properly  considered  in  this  proceeding. 
See  21  U.S.C.  823(f)(4)  &  (5),  id.  824(a)(2). 
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has  not  been  candid  about  his 
knowledge  of  Woods’  and  the 
informant’s  criminal  activities. 

The  Government  further  argues  that 
Respondent  lacked  candor  because  he 
“asserted  at  the  hearing  that  he  had  no 
pecuniary  motive.”  Id.  at  7.  Ultimately, 
however.  Respondent  did  admit  that  he 
had  a  pecuniary  motive.  Tr.  210.  True 
enough,  to  obtain  this  admission,  the 
Government  was  forced  to  engage  in  the 
legal  equivalent  of  pulling  teeth.  But  the 
Government  offered  no  evidence  to 
establish  the  amount  that  Respondent 
was  to  receive. 

While  1  find  Respondent’s  testimony 
on  this  point  disturbing,  the  record  does 
not  contain  sufficient  evidence  to 
support  a  finding  that  Respondent 
lacked  candor  and  has  not  accepted 
responsibility  for  his  criminal  conduct. 

1  thus  conclude  that  factors  four  and  five 
do  not  support  a  finding  that 
Respondent’s  registration  would  be 
inconsistent  with  the  public  interest. 
And  having  considered  all  of  the  factors, 
I  further  conclude  that  Respondent  is 
entitled  to  be  registered. 

Order 

Piu-suant  to  the  authority  vested  in  me 
by  21  U.S.C.  823(f)  and  28  CFR  0.100(b) 
and  0.104, 1  order  that  the  application 
of  Samuel  S.  Jackson,  D.D.S.,  for  a  DEA 
Certificate  of  Registration  as  a 
practitioner  be,  and  it  hereby  is,  granted. 
This  order  is  effective  immediately. 

Dated:  April  24,  2007. 

Michele  M.  Leonhart, 

Deputy  Administrator. 

[FR  Doc.  E7-8261  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4410-09-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review: 

Comment  Request 

April  12,  2007. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  at 
http://www.reginfo.gov/pubIic/do/ 
PRAMain,  or  contact  Ira  Mills  on  202- 
693—4122  (this  is  not  a  toll-free  number) 
or  E-Mail;  MiIls.Ira@doI.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  U.S. 


Department  of  Labor/Employment  and 
Training  Administration  (ETA),  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503,  202- 
395-7316  (this  is  not  a  toll  free  number), 
within  30  days  from  the  date  of  this 
publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  Domestic  Agricultural  In-Season 
Wage  Report. 

OMB  Number:  1205-0017. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
Households,  Farms,  State,  Local,  or 
Tribal  Government. 

Type  of  Response:  Reporting. 

Number  of  Respondents:  38,855. 

Annual  Responses:  38,805  for  ETA 
Form  232-A:  600  for  ETA  Form  232. 

Average  Response  Time:  15  minutes 
for'ETA  Form  232-A  and  11  hours  for 
ETA  Form  232. 

Total  Annual  Burden  Hours:  16,301. 

Total  Annualized  Capital /Startup 
Costs:  0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  State  Workforce  Agencies 
must  collect  information  on  agricultural 
prevailing  wage  rates  in  order  to 
implement  Federal  regulations 
governing  the  intrastate  and  interstate 
recruitment  of  farmworkers  for 
agricultural  (crop  and  livestock)  and 
logging  jobs.  This  information  is 
collected  by  crop  area  and  crop  activity, 
wage  rates  paid,  total  number  of 
domestic  and  foreign  workers. 


productivity  standards,  and  hourly 
earnings  of  piece  rate  workers. 

Ira  L.  Mills, 

Departmental  Clearance  Officer/Team 
Leader. 

[FR  Doc.  E7-8239  Filed  4-30-07;  8:45  am] 

BILLING  CODE  4510-FP-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Workforce  Investment  Act — Small 
Grassroots  Organizations  Connecting 
With  the  One-Stop  Deiivery  System; 
Solicitation  for  Grant  Appiications 
(SGA),  SGA/DFA-PY  06-11 

agency:  Employment  and  Training 
Administration  (ETA),  Labor. 

ACTION:  Notice;  amendment. 

SUMMARY:  The  Employment  and 
Training  Administration  published  a 
document  in  the  Federal  Register  of 
April  5,  2007,  announcing  the 
availability  of  funds  and  solicitation  for 
grant  applications  for  small  grassroots 
organizations  with  the  ability  to  connect 
to  the  local  One-Stop  Delivery  System. 
The  document  is  hereby  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Forman,  Grants  Management 
Specialist,  Telephone  (202)  693-3416. 

In  the  Federal  Register  of  April  5, 
2007,  in  FR  Volume  72,  Number  65: 

— On  page  16825,  starting  in  the  middle 
column.  Part  II  (1)  Award  Information 
stated  the  following:  The  agency 
expects  to  award  approximately  40 
grants.  The  grant  amount  for  each 
“grassroots”  organization  will  range 
between  $50,000-$75,000. 

Amendment 

The  solicitation  is  amended  to  read: 
The  agency  expects  to  award 
approximately  50  grants.  The  grant 
•amount  for  each  “grassroots” 
organization  will  be  up  to  $60,000. 

Signed  at  Washington,  IX],  this  24th  day  of 
April,  2007. 

Eric  Luetkenhaus, 

Grant  Officer,  Employments-  Training 
Administration . 

[FR  Doc.  E7-8258  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4S10-FN-P 


NATIONAL  SCIENCE  FOUNDATION 

Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

AGENCY:  National  Science  Foundation. 
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ACTION:  Notice. 

SUMMARY:  Under  the  Paperwork  , 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3501  et  seq.),  and  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  information  collection. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  June  29,  2007  to  be 
assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Room  295,  Arlington,  VA  22230,  or  by 
e-mail  to  spIimpton@nsf.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  e-mail  to  splimpton@nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Antarctic 
emergency  response  plan  and 
environmental  protection  information. 

OMB  Approval  Number:  3145-0180. 

Expiration  Date  of  Approval: 
November  30,  2007. 

Abstract:  The  NSF,  pursuant  to  the 
Antarctic  Conservation  Act  of  1978  (16 
U.S.C.  2401  et  seq.)  (“ACA”)  regulates 
certain  non-govemmental  activities  in 
Antarctica.  The  ACA  was  amended  in 
1996  by  the  Antarctic  Science,  Tourism, 
and  Conservation  Act.  On  September  7, 
2001,  NSF  published  a  final  rule  in  the 
Federal  Register  (66  FR  46739) 
implementing  certain  of  these  statutory 
amendments.  The  rule  requires  non¬ 
governmental  Antarctic  expeditions 
using  non-U.S.  flagged  vessels  to  ensure 
that  the  vessel  owner  has  an  emergency 
response  plan.  The  rule  also  requires 
persons  organizing  a  non-governmental 
expedition  to  provide  expedition 
members  with  information  on  their 
environmental  protection  obligations 
under  the  Antarctic  Conservation  Act. 

Expected  Respondents.  Respondents 
may  include  non-profit  organizations 
and  small  and  large  businesses.  The 
majority  of  respondents  are  anticipated 
to  be  U.S.  tour  operators,  currently 
estimated  to  number  twelve. 

Burden  on  the  Public.  The  Foundation 
estimates  that  a  one-time  paperwork  and 


recordkeeping  burden  of  40  hours  or 
less,  at  a  cost  of  $500  to  $1400  per 
respondent,  will  result  ft-om  the 
emergency  response  plan  requirement 
contained  in  the  rule.  Presently,  all 
respondents  have  been  providing 
expedition  members  with  a  copy  of  the 
Guidance  for  Visitors  to  the  Antarctic 
(prepared  and  adopted  at  the  Eighteenth 
Antarctic  Treaty  Consultative  Meeting, 
as  Recommendation  XVIlI-1).  Because 
this  Antarctic  Treaty  System  document 
satisfies  the  environmental  protection 
information  requirements  of  the  rule,  no 
additional  burden  shall  result  from  the 
environmental  information 
requirements  in  the  proposed  rule. 

Dated:  April  24,  2007. 

Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 
Foundation. 

[FR  Doc.  E7-8208  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  7555-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 

Comment  Request 

Upon  Written  Request,  Copies  Available 
From;  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 

Form  N-3,  SEC  File  No.  270-281,  OMB 
,  Control  No.  3235-0316. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of- Management  and  Budget 
(“OMtf”)  a  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

The  title  for  the  collection  of 
information  is  “Form  N-3  (17  CFR 
239.17a  and  274.11b)  under  the 
Securities  Act  of  1933  and  under  the 
Investment  Company  Act  of  1940, 
Registration  Statement  of  Separate 
Accounts  Organized  as  Management 
Investment  Companies.”  Form  N-3  is 
the  form  used  by  insurance  company 
separate  accounts  organized  as 
management  investment  companies  that 
offer  variable  annuity  contracts  to 
register  as  investment  companies  under 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-l  et  seq.)  and/or  to 
register  their  securities  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.).  The  primary  purpose  of  the 
registration  process  is  to  provide 
disclosure  of  financial  and  other 


information  to  investors  and  potential 
investors  for  the  purpose  of  evaluating 
an  investment  in  a  security.  Form  N-3 
also  permits  separate  accounts 
organized  as  management  investment 
companies  that  offer  armuity  contracts 
to  provide  investors  with  a  prospectus 
containing  information  required  in  a 
registration  statement  prior  to  the  sale  or 
at  the  time  of  confirmation  of  delivery 
of  securities.  The  form  also  may  be  used 
by  the  Commission  in  its  regulatory 
review,  inspection,  and  policy-making 
roles. 

The  Commission  estimates  that  there 
are  2  initial  registration  statements  and 
30  post-effective  amendments  to  initial 
registration  statements  filed  on  Form  N- 
3  annually  and  that  the  average  number 
of  portfolios  referenced  in  each  initial 
filing  and  post-effective  amendment  is 
2.  The  Commission  further  estimates 
that  the  hour  bmden  for  preparing  and 
filing  a  post-effective  amendment  on 
Form  N-3  is  154.7  hours  per  portfolio. 
The  total  annual  hour  burden  for 
preparing  and  filing  post-effective 
amendments  is  9,282  hours  (30  post¬ 
effective  amendments  x  2  portfolios  x 

154.7  hours  per  portfolio).  The 
estimated  annual  hour  burden  for 
preparing  and  filing  initial  registration 
statements  is  3,690.8  hours  (2  initial 
registration  statements  x  2  portfolios  x' 

922.7  hours  per  portfolio).  The  total 
annual  hour  burden  for  Form  N-3, 
therefore,  is  estimated  to  be  12,972.8 
hours  (9,282  hom-s  -i-  3,690.8  houYs). 

The  information  collection 
requirements  imposed  by  Form  N-3  are 
mandatory.  Responses  to  the  collection 
of  information  will  not  be  kept 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503  or  e-mail  to: 
David_Rostker@omb.eop. gov,  and  (ii)  R. 
Corey  Booth,  Director/ Chief  Information 
Officer,  Secmities  and  Exchange 
Commission,  C/O  Shirley  Martinson, 
6432  General  Green  Way,  Alexandria, 
VA  22312,  or  send  an  e-mail  to: 
PRA_Mailbox@sec.gov.  Cornments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 
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Dated;  April  23,  2007. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-8196 Tiled  4-30-07;  8:45  am] 
BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-27783;  File  No.  812-13334] 

XTF  Advisors  Trust,  et  al.;  Notice  of 
Appiication 

April  25,  2007. 

AGENCY:  Sectirities  and  Exchange 
Commission  (“SEC”  or  the 
“Commission”). 

ACTION:  Notice  of  Application  for 
exemption  pursuant  to  Section  6(c)  of 
the  Investment  Company  Act  of  1940,  as 
amended  (the  “1940  Act”),  for  an 
exemption  from  the  provisions  of 
Sections  9(a),  13(a),  15(a),  and  15(h)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(h)(15)  thereunder. 

APPLICANTS:  XTF  Advisors  Trust  (the 
“Trust”)  and  XTF  Advisors  LLC,  (the 
“Investment  Advisor”),  (collectively  the 
“Applicants”). 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  pursuant  to  Section 
6(c)  of  the  1940  Act  exempting  certain 
life  insurance  companies  and  their 
separate  accounts  that  currently  invest 
or  may  hereafter  invest  in  the  Insurance 
Funds  (defined  helow)  from  the 
provisions  of  Sections  9(a),  13(a),  15(a), 
and  15(b)  of  the  1940  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder, 
to  the  extent  necessairy  to  permit  shares 
of  the  Trust  and  shares  of  any  future 
investment  companies  that  are  designed 
to  fund  insurance  products  and  for 
which  the  Investment  Advisor  or  any  of 
its  affiliates  may  serve  as  investment 
manager,  investment  adviser, 
subadviser,  administrator,  principal 
underwriter  or  sponsor  (each,  an 
“Insurance  Fund”  and  collectively,  the 
“Insurance  Funds”)  to  be  sold  to  and 
held  by:  (a)  Separate  accounts  funding 
variable  aimuity  contracts  and  variable 
life  insurance  policies  (collectively 
“Variable  Contracts”)  issued  by  both 
affiliated  life  insurance  companies  and 
unaffiliated  life  insurance  companies; 

(b)  trustees  of  qualified  group  pension 
and  group  retirement  plans  outside  of 
the  separate  account  context  (“Qualified 
Plans”):  (c)  separate  accounts  that  are 
not  registered  as  investment  companies 
under  the  1940  Act  pursuant  to 
exemptions  from  registration  under 
Section  3(c)  of  the  1940  Act;  (d)  any 
Advisor  to  an  Insurance  Fund  for  the 
purpose  of  providing  seed  capital  to  an 


Insurance  Fund;  and  (e)  any  other 
account  of  a  Peurticipating  Insurance 
Company  permitted  to  hold  shares  of  an 
Insurance  Fund  (“General  Accounts”). 
FILING  DATE:  The  Application  was  filed 
on  October  17,  2006,  and  amended  on 
April  17,  2007. 

HEARING  OR  NOTIFICATION  OF  HEARING:  If 

no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  Application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  May  21,  2007.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it 
to  the  Secretary  of  the  Commission, 
along  with  proof  of  service  by  affidavit, 
or  in  the  case  of  any  attorney-at-law  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  Commission. 
ADDRESSES:  The  Commission:  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090;  Applicants:  c/o  JoAim 
Strasser,  Esq.,  Thompson  Hine  LLP,  312 
Walnut  St.,  Suite  1400,  Cincinnati  Ohio 
45202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  S.  Lament,  Jr.,  Senior  Counsel,  or 
Joyce  M.  Pickholz,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  551- 
6795. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
Application:  the  complete  Application 
is  available  for  a  fee  from  the 
Commission’s  Public  Reference  Branch, 
100  F  Street,  NE.,  Room  1580, 
Washington,  DC  20549-1090  (telephone 
(202)  551-8090). 

Applicants’  Representations 

1.  Each  Insurance  Fund  is  registered 
under  the  1940  Act  as  an  open-end 
management  investment  compemy.  The 
Trust  was  organized  under  Delaware 
law  on  October  10,  2006  and  is 
registered  under  the  1940  Act  as  a 
management  investment  company  (File 
Nos.  811-21971/333-138261). 

2.  The  Investment  Advisor  was 
organized  in  2002,  under  the  laws  of  the 
State  of  Delaware,  and  registered  with 
the  Commission  under  the  Investment 
Advisors  Act  of  1940,  as  amended,  in 
2005.  The  sole  member  of  the 
Investment  Advisor  is  XTF  L.P.,  a 
Delaware  limited  partnership. 

3.  Applicants  represent  that  the  Trust 
intends  to,  and  other  Insurance  Funds 
may  in  the  future,  offer  Shares  to 


separate  accounts  of  affiliated  and 
unaffiliated  insurance  companies  in 
order  to  fund  various  types  of  insurance 
products.  These  separate  accounts  are, 
or  will  be,  registered  as  investment 
companies  under  the  1940  Act  or  will 
be  exempt  from  such  registration  under 
Section  3(c)  of  the  1940  Act 
(individually  a  “Separate  Account”  and 
collectively  the  “Separate  Accounts”). 
Insurance  companies  whose  Separate 
Account(s)  may  now  or  in  the  future 
own  Shares  are  referred  to  herein  as 
“Participating  Insurance  Companies.” 

4.  Applicants  represent  that  the 
Participating  Insurance  Companies  have 
established,  or  will  establish,  their  own 
Separate  Accounts  and  design  their  own 
Variable  Contracts.  Each  Participating 
Insurance  Company  has,  or  will  have, 
the  legal  obligation  to  satisfy  all 
applicable  requirements  under  both 
State  and  Federal  law.  Each 
Participating  Insurance  Company  may 
rely  on  Rule  6e-2  or  Rule  6e-3(T)  under 
the  1940  Act,  although  in  connection 
with  the  establishment  and  maintenance 
of  Separate  Accounts  funding  variable 
life  insurance  policies  some 
Participating  Insurance  Companies  may 
rely  on  individual  exemptive  orders  as 
well. 

5.  Applicants  state  that  each 
Participating  Insurance  Company  on 
behalf  of  its  Separate  Accounts  has 
entered,  or  will  enter,  into  a 
participation  agreement  with  each 
Insurance  Fund  in  which  it  invests 
which  will  govern  participation  by  the 
Participating  Insurance  Company  in 
such  Insurance  Fund  (a  “Participation 
Agreement”).  The  role  of  the  Insurance 
Fund  under  this  arrangement,  insofar  as 
Federal  securities  laws  are  applicable, 
will  consist  of  offering  Shcues  to  the 
Separate  Accounts  and  fulfilling  ,any 
conditions  that  the  Commission  may 
impose  upon  granting  the  order 
requested  herein. 

6.  Applicants  propose  that  the 
Insurance  Funds  also  be  permitted  to 
offer  and/ or  sell  Shares  to  Qualified 
Plans  administered  by  a  Trustee. 

Section  817(h)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  “Code”), 
imposes  certain  diversification 
standards  on  the  underlying  assets  of 
Separate  Accounts  funding  Variable 
Contracts.  In  particular,  the  Code 
provides  that  Variable  Contracts  shall 
not  be  treated  as  an  annuity  contract  or 
life  insurance  policy  for  any  period  (and 
any  subsequent  period)  for  which  the 
underlying  assets  are  not,  in  accordance 
with  regulations  prescribed  by  the 
Treasury  Department,  adequately 
diversified.  On  March  2,  1989,  the 
Treasury  Department  issued  Treasury 
Regulations  (Treas.  Reg.  Section  1.817- 
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5)  that  established  diversification 
requirements  for  Variable  Contracts, 
which  require  the  Separate  Accounts 
upon  which  these  contracts  or  policies 
are  based  to  be  diversified  as  provided 
in  the  Treasury  Regulations.  In  the  case 
of  Separate  Accounts  that  invest  in 
underlying  investment  companies,  the 
Treasury  Regulations  provide  a  “look 
through”  rule  that  permits  the  Separate 
Account  to  look  to  the  underlying 
investment  company  for  purposes  of 
meeting  the  diversification 
requirements,  provided  that  the 
beneficial  interests  in  the  investment 
company  are  held  only  by  the 
segregated  asset  accounts  of  one  or  more 
insurance  companies.  However,  the 
Treasury  Regulations  also  contain 
certain  exceptions  to  this  requirement, 
one  of  which  allows  shares  in  an 
investment  company  to  be  held  by  the 
trustee  of  a  qualified  pension  or 
retirement  plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  to  also  be 
held  by  Separate  Accounts  funding 
Variable  Contracts  (Treas.  Reg.  Section. 
1.817-5(fK3){iii)).  Another  exception 
allows  the  investment  adviser  of  the 
investment  company  and  certain 
companies  related  to  the  investment 
adviser  to  hold  shares  of  the  investment 
company,  an  exception  that  is  often 
used  to  provide  the  capital  required  by 
Section  14{a)  of  the  1940  Act. 

7.  Qualified  Plans  may  choose  the 
Shares  offered  as  the  sole  investment 
under  the  Qualified  Plan  or  as  one  of 
several  investments.  Qualified  Plan 
participants  may  or  may  not  be  given  an 
investment  choice  depending  on  the 
terms  of  the  Qualified  Plan  itself. 
Exercise  of  voting  rights  by  participants 
in  any  such  Qualified  Plans,  as  opposed 
to  the  trustees  of  such  Qualified  Plans, 
cannot  be  mandated  by  the  Applicants. 
Each  Qualified  Plan  must  be 
administered  in  accordance  with  the 
terms  of  the  Qualified  Plan  and  as 
determined  by  its  trustee  or  trustees.  To 
the  extent  permitted  under  applicable 
law,  an  Advisor  may  act  as  investment 
adviser  or  trustee  to  Qualified  Plans  that 
purchase  Shares. 

8.  Applicants  propose  that  the 
Insurance  Funds  also  be  permitted  to 
offer  and/or  sell  Shares  to  an  Advisor. 
The  Treasury  Regulations  permit  such 
sales  as  long  as  the  return  on  Shares 
held  ^y  the  Advisor  or  its  affiliates  is 
computed  in  the  same  manner  as  for 
Shares  held  by  the  Separate  Accounts, 
and  the  Advisor  does  not  intend  to  sell 
the  Shares  to  the  public.  The  Tre  asury 
Regulations  impose  an  additional 
restriction  on  sales  to  an  Advisor,  who 
may  hold  Shares  only  in  connection 
with  the  creation  of  an  Insurance  Fund. 


Applicants  anticipate  that  sales  will  be 
made  to  an  Advisor  for  the  purpose  of 
providing  necessary  capital  required  by 
Section  14(a)  of  the  1940  Act.  Any 
Shares  purchased  by  an  Advisor  will 
automatically  be  redeemed  if  and  when 
the  Advisor’s  investment  advisory 
agreement  terminates. 

9.  Applicants  propose  that  the’ 
Insurance  Funds  also  be  permitted  to 
offer  and/or  sell  Shares  to  General 
Accounts.  The  Treasury  Regulations 
permit  sales  to  General  Accounts  as  long 
as  the  return  on  Shares  held  by  General 
Accounts  is  computed  in  the  same 
manner  as  for  Shares  held  by  a  Separate 
Account,  and  the  General  Accounts  do 
not  intend  to  sell  the  Shares  to  the 
Public.  Applicants  anticipate  that  sales 
may  be  made  to  General  Accounts  for 
purposes  of  creation  of  the  Insurance 
Funds. 

Applicants’  Legal  Analysis 

1 .  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  policies  issued  through  a 
Separate  Account  registered  as  a  unit 
investment  trust  (“UIT”)  under  the  1940 
Act,  Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a),  and  15(b)  of  the  1940  Act.  Section 
9(a)(2)  of  the  1940  Act  makes  it 
unlawful  for  any  company  to  serve  as  an 
investment  adviser  or  principal 
underwriter  of  any  UIT,  if  an  affiliated 
person  of  that  company  is  subject  to 
disqualification  enumerated  in  Section 
9(a)(1)  or  (2)  of  the  1940  Act.  Sections 
l-3(a),  15(a)  and  15(b)  of  the  1940  Act 
have  been  deemed  by  the  Commission 
to  require  “pass-through”  voting  with 
respect  to  an  underlying  investment 
company’s  shares.  Rule  6e-2(b)(15) 
provides  these  exemptions  apply  only 
where  all  of  the  assets  of  the  UIT  are 
shares'of  management  investment 
companies  “which  offer  their  shares 
exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
of  any  affiliated  life  insurance 
company.”  Therefore,  the  relief  granted 
by  Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  life 
insurance  Separate  Account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  a  veu'iable  annuity 
Separate  Account  or  a  flexible  premium 
variable  life  insurance  Separate  Account 
of  the  same  company  or  any  other 
affiliated  company.  The  use  of  a 
common  management  investment 
company  as  the  underlying  investment 
vehicle  for  both  variable  annuity  and 
variable  life  insurance  Separate 
Accounts  of  the  same  life  insurance 
company  or  of  any  affiliated  life 
insurance  company  is  referred  to  herein 
as  “mixed  funding.” 


2.  The  relief  granted  by  Rule  6e- 
2(b)(15)  also  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  Separate  Account  that 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  Separate 
Accounts  funding  Variable  Contracts 
issued  by  one  or  more  unaffiliated  life 
insurance  companies.  The  use  of  a 
common  management  investment 
company  as  the  underlying  investment 
vehicle  for  Separate  Accounts  funding 
Variable  Contracts  issued  by  one  or 
more  unaffiliated  life  insurance 
companies  is  referred  to  herein  as 
“shared  funding.” 

3.  Moreover,  because  the  relief  under 
Rule  6e-2(b)(15)  is  available  only  where 
shares  are  offered  exclusively  to  variable 
life  insurance  Separate  Accounts  of  a 
life  insurer  or  any  affiliated  life 
insurance  company,  additional 
exemptive  relief  is  necessary  if  the 
Shares  are  also  to  be  sold  to  Qualified 
Plans,  an  Advisor  and  General  Accounts 
(collectively,  “Eligible  Purchasers”). 
Applicants  note  that  if  the  Shares  were 
sold  only  to  Separate  Accounts  funding 
variable  annuity  contracts  and/or 
Eligible  Purchasers,  exemptive  relief 
under  Rule  6e-2(b)(15)  would  not  be 
necessary.  The  relief  provided  for  under 
this  section  does  not  relate  to  Eligible 
Purchasers  or  to  a  registered  investment 
company’s  ability  to  sell  its  shares  to 
Eligible  Purchasers.  The  use  of  a 
common  management  investment 
company  as  the  underlying  investment 
vehicle  for  Separate  Accounts  funding 
Variable  Contracts  issued  by  affiliated 
and  unaffiliated  insurance  companies, 
and  for  Eligible  Purchasers,  is  referred 
to  herein  as  “extended  mixed  and 
shared  funding.” 

4.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  Separate 
Account  registered  under  the  1940  Act 
as  a  UIT,  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
The  exemptions  granted  by  Rule  6e- 
3(T)(b)(15)  are  available  only  where  all 
the  assets  of  the  Separate  Account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  that  offer  to  sell  their  shares 
“exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  companies,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company  or 
which  offer  their  shares  to  any  such  life 
insurance  company  in  consideration 
solely  for  advances  made  by  the  life 
insurer  in  connection  with  the_operation 
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of  the  separate  account.”  Therefore, 

Rule  6e-3(T)(b)(15)  permits  mixed 
funding  but  does  not  permit  shared 
funding. 

5.  Moreover,  because  the  relief  under 
Rule  6e-3(T){b)(15)  is  available  only 
where  Shares  are  offered  exclusively  to 
Separate  Accounts  funding  Variable 
Contracts  issued  by  a  life  insurer  or  any 
afniiated  life  insurance  company, 
additional  exemptive  relief  is  necessary 
if  the  Shares  are  also  to  be  sold  to 
Eligible  Purchasers.  Applicants  note 
that  if  the  Shares  were  sold  only  to 
Separate  Accounts  funding  variable 
annuity  contracts  and/or  Eligible 
Purchasers,  exemptive  relief  under  Rule 
6e-3(TKb){15)  would  not  be  necessary. 
The  relief  provided  for  under  this 
section  does  not  relate  to  Eligible 
Purchasers  or  to  a  registered  investment 
company’s  ability  to  sell  its  shares  to 
Eligible  Purchasers. 

6.  Applicants  maintain  that  there  is 
no  policy  reason  for  the  sale  of  the 
Shares  to  Eligible  Purchasers  to  result  in 
a  prohibition  against,  or  otherwise  liinit 
a  Participating  Insurance  Company  from 
relying  on  the  relief  provided  by  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15). 

However,  because  the  relief  under  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15)  is 
available  only  when  shares  are  offered 
exclusively  to  certain  Separate 
Accounts,  additional  exemptive  relief 
may  be  necessary  if  the  Shares  are  also 
to  be  sold  to  Eligible  Purchasers. 
Applicants  therefore  request  relief  in 
order  to  have  the  Participating 
Insurance  Companies  enjoy  the  benefits 
of  the  relief  granted  in  Rules  6e-2(b)(15) 
and  6e-3{T)(b){15)  even  where  Eligible 
Purchasers  are  investing  in  the  relevant 
Insurance  Fund.  Applicants  note  that  if 
the  Shares  were  to  be  sold  only  to 
Eligible  Purchasers,  and/or  Separate 
Accounts  i'unding  variable  annuity 
contracts,  exemptive  relief  under  Rule 
6e-2{b)(15)  and  Rule  6e-3(T){b){15) 
would  be  unnecessary.  The  relief 
provided  for  under  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  does  not  relate  to 
Eligible  Purchasers,  or  to  a  registered 
investment  company’s  ability  to  sell  its 
shares  to  Eligible  Purchasers. 

7.  Consistent  with  the  Commission’s 
authority  under  Section  6(c)  of  the  1 940 
Act  to  grant  exemptive  orders  to  a  class 
or  classes  of  persons  and  transactions, 
this  Application  requests  relief  for  the 
class  consisting  of  Participating 
Insurance  Companies  and  their  Separate 
Accounts  (and  to  the  extent  necessary, 
investment  advisers,  principal 
underwriters  and  depositors  of  such 
Separate  Accounts). 

8.  In  effect,  the  partial  relief  granted 
in  Rules  6e-2(b){15)  and  6e-3(T)(b)(15) 
under  the J 940  Act  from  the 


requirements  of  Section  9  of  the  1940 
Act  limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  Those  rules  recognize  that  it 
is  not  necessary  for  the  protection  of 
investors  or  the  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act  to  apply  the  provisions  of  Section 
9(a)  to  individuals  in  a  large  insurance 
complex,  most  of  whom  will  have  no 
involvement  in  matters  pertaining  to 
investment  companies  in  that 
organization.  Applicants  assert  that  it  is 
also  unnecessary  to  apply  Section  9(a) 
of  the  1940  Act  to  the  many  individuals 
in  various  unaffiliated  insurance 
companies  (or  affiliated  companies  of 
Participating  Insurance  Companies)  that 
may  utilize  the  Insurance  Fund  as 
investment  vehicles  for  Variable 
Contracts.  Applicants  argue  that  there  is 
no  regulatory  purpose  in  extending  the 
monitoring  requirements  to  embrace  a 
full  application  of  Section  9(a)’s 
eligibility  restrictions  because  of  mixed 
funding  or  shared  funding  and  sales  to 
Qualified  Plans,  an  Advisor  or  General 
Accounts.  Applicants  represent  that  the 
Participating  Insurance  Companies  and 
Qualified  Plans  are  not  expected  to  play 
any  role  in  the  management  of  the 
Insurance  Funds.  Applicants  argue  that 
those  individuals  who  participate  in  the 
management  of  the  Insurance  Funds 
will  remain  the  same  regardless  of 
which  Separate  Accounts  or  Qualified 
Plans  invest  in  the  Insurance  Funds. 
Applying  the  monitoring  requirements 
of  Section  9(a)  of  the  1940  Act  because 
of  investment  by  Separate  Accounts  of 
Participating  Insurance  Companies  or 
Qualified  Plans  would  be  unjustified 
and  would  not  serve  any  regulatory 
purpose  and  could  reduce  the  net  rates 
of  return  realized  by  contract  owners 
and  Qualified  Plan  holders  due  to 
increased  monitoring  costs. 

9.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
provide  exemptions  from  pass-through 
voting  requirements  with  respect  to 
several  significant  matters,  assuming  the 
limitations  on  mixed  and  shared 
funding  are  observed.  Rules  6e- 
2(b)(15)(iii)(A)  and  6e-3(T)(b)(15)(iii)(A) 
provide  that  the  insurance  company 
may  disregard  the  voting  instructions  of 
its  contract  owners  with  respect  to  the 
investments  of  an  underlying  fund,  or 
any  contract  between  such  a  fund  and 
its  investment  adviser,  when  required  to 
do  so  by  an  insurance  regulatory 
authority  (subject  to  the  provisions  of 
Rules  6e-2(b)(5)(i),  6e-2(b)(7)(ii)(A),  6e- 
3(T)(b)(5)(i)  and  6e-3(T)(b)(7)(ii)(A) 
under  the  1940  Act).  Rules  6e- 


_2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  provide  that  an 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  an  underlying  fund’s 
investment  policies,  principal 
underwriter  or  any  investment  adviser 
(provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  Rules  6e- 
2(b)(5)(ii),  6e-2(b)(7)(ii)(B),  6e- 
2(b)(7)(ii)(C),  6e-3(T)(b)(5)(ii),  6e- 
3(T)(b)(7)(ii)(B),  and  6e-3(T)(b)(7)(ii)(C) 
under  the  1940  Act). 

10.  Rule  6e-2  under  the  1940  Act 
recognizes  that  a  variable  insurance 
contract,  as  an  insurance  contract,  has 
important  elements  unique  to  insurance 
contracts  and  is  subject  to  extensive 
State  regulation.  In  adopting  Rule  6e- 
2(b)(15)(iii),  the  Commission  expressly 
recognized  that  State  insurance 
regulators  have  authority,  pursuant  to 
State  insurance  laws  or  regulations,  to 
disapprove  or  require  changes  in 
investment  policies,  investment 
advisers,  or  principal  underwriters.  The 
Commission  also  expressly  recognized 
that  State  insurance  regulators  have 
authority  to  require  an  insurer  to  draw 
from  its  general  account  to  cover  costs 
imposed  upon  the  insurer  by  a  change 
approved  by  contract  owners  over  the 
insurer’s  objection.  The  Commission, 
therefore,  deemed  such  exemptions 
necessary  “to  assure  the  solvency  of  the 
life  insurer  and  performance  of  its 
contractual  obligations  by  enabling  an 
insurance  regulatory  authority  or  the  life 
insurer  to  act  when  certain  proposals 
reasonably  could  be  expected  to 
increase  the  risks  undertaken  by  the  life 
insurer.”  In  this  respect,  flexible 
premium  variable  life  insurance 
contracts  are  identical  to  scheduled 
premium  variable  life  insurance 
contracts.  Therefore,  the  corresponding 
provisions  of  Rule  6e-3(T)  under  the 
1940  Act  undoubtedly  were  adopted  in 
recognition  of  the  same  factors. 

11.  Applicants  also  assert  that  the  sale 
of  Shares  to  Qualified  Plans,  an  Advisor 
and  General  Accounts  will  not  have  any 
impact  on  the  relief  requested  herein. 
With  respect  to  Qualified  Plans,  which 
aie  not  registered  as  investment 
companies  under  the  1940  Act,  shares  of 
a  portfolio  of  an  investment  company 
sold  to  a  Qualified  Plan  must  be  held  by 
the  trustee(s)  of  the  Qualified  Plan 
pursuant  to  Section  403(a)  of  the 
Employee  Retirement  Income  Security 
Act  (“ERISA”).  Applicants  note  that  (1) 
Section  403(a)  of  ERISA  endows 
Qualified  Plan  trustees  with  the 
exclusive  authority  and  responsibility 
for  voting  proxies  provided  neither  of 
two  enumerated  exceptions  to  that 
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provision  applies;  (2)  some  of  the 
Qualified  Plans  may  provide  for  the 
trustee(s),  an  investment  adviser  (or 
advisers),  or  another  named  fiduciary  to 
exercise  voting  rights  in  accordance 
with  instructions  ft’om  participants;  and 
(3)  there  is  no  requiretnent  to  pass 
through  voting  rights  to  Qualified  Plan 
participants. 

12.  Applicants  argue  that  an  Advisor 
and  General  Accounts  are  similar  in  that 
they  are  not  subject  to  any  pass-through 
voting  requirements.  Applicants 
therefore,  conclude  that  unlike  the  case 
with  insurance  company  Separate 
Accounts,  the  issue  of  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
Eligible  Purchasers. 

13.  Applicants  represent  that  where  a 
Qualified  Plan  does  not  provide 
participants  with  the  right  to  give  voting 
instructions,  the  trustee  or  named 
fiduciary  has  responsibility  to  vote  the 
shares  held  by  the  Qualified  Plan. 
Accordingly,  Applicants  argue  that  even 
if  an  Advisor  or  an  affiliate  of  an 
Advisor  were  to  serve  in  the  capacity  of 
trustee  or  named  fiduciary  with  voting 
responsibilities,  an  Advisor  or  its 
affiliates  would  have  a  fiduciary  duty  to 
vote  relevant  Shares  in  the  best  interest 
of  the  Qualified  Plan  participants. 

14.  Further,  Applicants  assert  that 
even  if  a  Qualified  Plan  were  to  hold  a 
controlling  interest  in  an  Insurance 
Fund,  Applicants  do  not  believe  that 
such  control  would  disadvantage  other 
investors  in  such  Insurance  Fund  to  any 
greater  extent  than  is  the  case  when  any 
institutional  shareholder  holds  a 
majority  of  the  voting  securities  of  any 
open-end  management  investment 
company.  In  this  regard.  Applicants 
submit  that  investment  in  an  Insurance 
Fund  by  a  Qualified  Plan  will  not  create 
any  of  the  voting  complications 
occasioned  by  mixed  funding  or  shared 
funding.  Unlike  mixed  funding  or 
shared  funding.  Qualified  Plan  investor 
voting  rights  cannot  be  frustrated  by 
veto  rights  of  insurers  or  State 
regulators. 

15.  Where  a  Qualified  Plan  provides 
participants  with  the  right  to  give  voting 
instructions.  Applicants  see  no  reason 
to  believe  that  participants  in  Qualified 
Plans  generally  or  those  in  a  particular 
Quali^ed  Plan,  either  as  a  single  group 
or  in  combination  with  participants  in 
other  Qualified  Plans,  would  vote  in  a 
manner  that  would  disadvantage 
Variable  Contract  holders.  Applicants 
assert  that  the  purchase  of  Shares  by 
Qualified  Plans  that  provide  voting 
rights  does  not  present  any 
complications  not  otherwise  occasioned 
by  mixed  or  shared  funding. 


16.  Applicants  do  not  believe  that  the 
sale  of  the  Shares  to  Qualified  Plans  will 
increase  the  potential  for  material 
irreconcilable  conflicts  of  interest 
between  or  among  different  types  of 
investors.  In  particular.  Applicants  see 
very  little  potential  for  such  conflicts 
beyond  those  that  would  otherwise  exist 
between  Variable  Contract  owners. 

17.  Applicants  assert  that  permitting 
an  Insurance  Fund  to  sell  its  shares  to 
an  Advisor  or  to  the  General  Account  of 
a  Participating  Insurance  Company  will 
enhance  management  of  each  Insurance 
Fund  without  raising  significant 
concerns  regarding  material 
irreconcilable  conflicts.  Unlike  the 
circumstances  of  many  investment 
companies  that  serve  as  underlying 
investment  media  for  variable  insurance 
products,  an  Insurance  Fund  may  be 
deemed  to  lack  an  insurance  company 
“promoter”  for  purposes  of  Rule  14a-2 
under  the  1 940  Act.  Accordingly,  any 
Insurance  Funds  that  are  established  as 
new  registrants  may  be  subject  to  the 
requirements  of  Section  14(a)  of  the 
1940  Act,  which  generally  requires  that 
an  investment  company  have  a  net 
worth  of  $100,000  upon  making  a  public 
offering  of  its  shares.  Insurance  Funds 
also  will  require  more  limited  amounts 
of  initial  capital  in  connection  with  the 
creation  of  any  new  series  of  Shares  and 
the  voting  of  initial  Shares  of  such  series 
on  matters  requiring  the  approval  of 
Shareholders.  A  potential  source  of  the 
requisite  initial  capital  is  an  Insurance 
Fund’s  investment  adviser  or  a 
Participating  Insurance  Company.  Either 
of  these  parties  may  have  an  interest  in 
making  the  requisite  capital  investment 
and  in  participating  wM  an  Insurance 
Fund  in  its  organization.  However, 
provision  of  seed  capital  or  the  purchase 
of  shares  in  connection  with  the 
management  of  an  Insurance  Fund  by  its 
investment  adviser  or  by  a  Participating 
Insurance  Company  may  be  deemed  to 
violate  the  exclusivity  requirement  of 
Rule  6e-2(b)(15)  and/or  Rule  6e- 
3(T)(b)(15). 

18.  Given  the  conditions  of  Treas. 

Reg.  Section  1.817-5(f)(3)  and  the 
harmony  of  interest  between  an 
Insurance  Fund,  on  the  one  hand,  and 
an  Advisor  or  a  Participating  Insurance 
Company,  on  the  other.  Applicants 
assert  that  little  incentive  for 
overreaching  exists.  Applicants  further 
assert  that  such  investment  should  not 
implicate  the  concerns  discussed  above 
regarding  the  creation  of  material 
irreconcilable  conflicts.  Instead, 
Applicants  argue  that  permitting 
investments  by  an  Advisor,  or  by 
General  Accounts,  will  permit  the 
orderly  and  efficient  creation  of  an 
Insurance  Fund,  and  reduce  the  expense 


and  uncertainty  of  using  outside  parties 
at  the  early  stages  of  the  Insurance 
Fund’s  operations. 

Applicants’  Conditions 

Applicants  consent  to  the  following 
conditions  with  respect  to  each 
Insurance  Fund: 

1.  A  majority  of  the  Board  of  each 
Insurance  Fund  will  consist  of  persons 
who  are  not  “interested  persons”  of  the 
Insurance  Fund,  as  defined  by  Section 
2(a){19)  of  the  1940  Act,  and  the  rules 
thereunder,  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  death,  disqualification  or 
bona  fide  resignation  of  any  trustee  or 
trustees,  then  the  operation  of  this 
condition  will  be  suspended:  (a)  For  a 
period  of  90  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  150  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Board  of  each  Insurance  Fund 
will  monitor  the  Insurance  Fund  for  the 
existence  of  any  material  irreconcilable 
conflict  between  the  interests  of  the 
contract  owners  of  all  Separate 
Accounts  and  participants  of  all 
Qualified  Plans  investing  in  the 
Insurance  Fund,  and  determine  what 
action,  if  any  should  be  taken  in 
response  to  such  conflicts.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  State  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
Federal  or  State  insurance,  tax,  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no¬ 
action  or  interpretive  letter,  or  any 
similar  action  by  insurance,  tax  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  the 
Insurance  Fund  are  being  managed;  (e) 

a  difference  in  voting  instructions  given 
by  variable  annuity  contract  owners, 
variable  life  insurance  contract  owners, 
and  trustees  of  the  Qualified  Plans;  (f) 
a  decision  by  a  Participating  Insurance 
Company  to  disregcird  the  voting 
instructions  of  contract  owners;  or  (g)  if 
applicable,  a  decision  by  a  Qualified 
Plan  to  disregard  the  voting  instructions 
of  Qualified  Plan  participants. 

3.  Participating  Insurance  Companies 
(on  their  own  behalf,  as  well  as  by 
virtue  of  any  investment  of  General 
Account  assets  in  an  Insurance  Fund), 
an  Advisor,  and  any  Trustee  on  behalf 
of  any  Qualified  Plan  that  executes  a 
Participation  Agreement  upon  becoming 
an  owner  of  10  percent  or  more  of  the 
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assets  of  an  Insurance  Fund 
(collectively,  “Participants”)  will  report 
any  potential,  or  existing  conflicts  to  the 
Board  of  the  relevant  Insurance  Fund. 
Participants  will  be  responsible  for 
assisting  the  Board  in  carrying  out  the 
Board’s  responsibilities  under  these 
conditions  by  providing  the  Board  with 
all  information  reasonably  necessary  for 
the  Board  to  consider  any  issues  raised. 
This  responsibility  includes,  but  is  not 
limited  to,  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever  contract 
owner  voting  instructions  are 
disregarded,  and,  if  pass-through  voting 
is  applicable,  an  obligation  by  each 
Trustee  for  a  Qualified  Plan  to  inform 
the  Board  whenever  it  has  determined 
to  disregard  Qualified  Plan  participant 
voting  instructions.  The  responsibility 
to  report  such  information  and  conflicts, 
and  to  assist  the  Board,  will  be  a 
contractual  obligation  of  all 
Participating  Insiuance  Companies 
under  their  Participation  Agreement 
with  the  relevant  Insurance  Fund,  and 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of  the 
contract  owners.  The  responsibility  to 
report  such  information  and  conflicts, 
and  to  assist  the  Board,  also  will  be 
contractual  obligations  of  all  Qualified 
Plans  under  their  Participation 
Agreement  with  the  relevant  Insurance 
Fimd,  and  such  agreements  will  provide 
that  these  responsibilities  will  be 
carried  out  with  a  view  only  to  the 
interests  of  Qualified  Plan  participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  an  Insurance  Fund,  or  a 
majority  of  the  disinterested  directors/ 
trustees  of  such  Board,  that  a  material 
irreconcilable  conflict  exists,  then  the 
relevant  Participant  will,  at  its  expense 
and  to  the  extent  reasonably  practicable 
(as  determined  by  a  majority  of  the 
disinterested  directors/trustees),  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  material  irreconcilable 
conflict,  up  to  and  including:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  their  Separate  Accounts 
from  the  relevant  Insurance  Fund  and 
reinvesting  such  assets  in  a  different 
investment  vehicle  including  another 
Insurance  Fund,  submitting  the  question 
as  to  whether  such  segregation  should 
be  implemented  to  a  vote  of  all  affected 
contract  or  policy  owners  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  variable 
annuity  contract  owners  or  variable  life 
insurance  policy  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  or 
policy  owners  the  option  of  making 


such  a  change;  and  (b)  establishing  a 
new  registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  contract  or  policy  owner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Insurance  Fund,  to  withdraw 
such  Participating  Insurance  Company’s 
Separate  Account  investments  in  the 
Insurance  Fund,  and  no  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Qualified  Plan’s  decision  to  disregard 
Qualified  Plan  participant  voting 
instructions,  if  applicable,  and  that 
decision  represents  a  minority  position 
or  would  preclude  a  majority  vote,  the 
Qualified  Plan  may  be  required,  at  the 
election  of  the  Insurance  Portfolio,  to 
withdraw  its  investment  in  the 
Insurance  Fund,  and  no  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  The  responsibility  to 
take  remedial  action  in  the  event  of  a 
Board  determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  will  be  a 
contractual  obligation  of  all  Participants 
under  their  Participation  Agreement 
with  the  relevemt  Insurance  Fund,  and 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of 
contract  or  policy  owners  and  Qualified 
Plan  participants.  For  purposes  of  this 
Condition  4,  a  UMjority  of  the 
disinterested  directors/trustees  of  the 
Board  of  each  Insurance  Fund  will 
determine  whether  or  not  any  proposed 
action  adequately  remedies  any  material 
irreconcilable  conflict,  but,  in  no  event, 
will  the  Insurance  Fund  or  an  Advisor, 
as  relevant,  be  required  to  establish  a 
new  funding  vehicle  for  any  Variable 
Contract.  No  Participating  Insurance 
Company  will  be  required  by  this 
Condition  4  to  establish  a  new  funding 
vehicle  for  any  Variable  Contract  if  any 
offer  to  do  so  has  been  declined  by  vote 
of  a  majority  of  the  contract  or  policy 
owners  materially  and  adversely 
affected  by  the  material  irreconcilable 
conflict.  Further,  no  Qualified  Plan  will 
be  required  by  this  Condition  4  to 
establish  a  new  funding  vehicle  for  the 
Qualified  Plan  if:  (a)  A  majority  of  the 
Qualified  Plan  participants  materially 
and  adversely  affected  by  the 
irreconcilable  material  conflict  vote  to 
decline  such  offer,  or  (b)  pursuant  to 
documents  governing  the  Qualified 
Plan,  the  Qualified  Plan  makes  such 


decision  without  a  Qualified  Plan  B 

participant  vote.  I 

5.  The  determination  by  the  Board  of  i 

each  Insurance  Fund  of  the  existence  of  I 
a  material  irreconcilable  conflict  and  its  i 
implications  will  be  made  known  in  | 
writing  promptly  t?)  all  Participants.  £ 

6.  As  to  Variable  Contracts  issued  by  i 
Separate  Accojmts  registered  under  the 
1940  Act,  Participating  Insurance 
Companies  will  provide  pass-through 
voting  privileges  to  all  Variable  Contract 
owners  as  required  by  the  1940  Act  as 
interpreted  by  the  Commission. 

However,  as  to  Variable  Contracts  | 

issued  by  unregistered  Separate  I 

Accounts,  pass-through  voting  I 

privileges  will  be  extended  to  contract  I 
owners  to  the  extent  granted  by  the  i 

issuing  insurance  company.  1 

Accordingly,  such  Participants,  where  B 

applicable,  will  vote  the  Shares  held  in  B 
their  Separate  Accounts  in  a  manner  B 

consistent  with  voting  instructions  E 

timely  received  from  Variable  Contract  | 

owners.  Participating  Insurance  .  i 

Companies  will  be  responsible  for  | 

assuring  that  each  Separate  Account  r, 

investing  in  the  relevant  Insurance  Fund  i; 
calculates  voting  privileges  in  a  manner  M 
consistent  with  other  Participants.  The  I 

obligation  to  calculate  voting  privileges  1 
as  provided  in  this  Application  will  be  v 
a  contractual  obligation  of  all  t. 

Participating  Insurance  Companies 

under  their  Participation  Agreement 
with  the  relevant  Insurance  Fund.  Each  '■ 
Participating  Insurance  Company  will 
vote  Shares  for  which  it  has  not 
received  timely  voting  instructions,  as 
well  as  Shares  held  in  its  General 
Account  or  otherwise  attributed  to  it,  in 
the  same  proportion  as  it  votes  those  ? 

Shares  for  which  it  has  received  voting  ^ 
instructions.  Each  Qualified  Plan  will  '*■ 
vote  as  required  by  applicable  law  and 
governing  Qualified  Plan  documents.  ^ 

7.  As  long  as  the  1940  Act  requires  | 

pass-through  voting  privileges  to  be  ^ 

provided  to  Variable  Contract  owners, 

an  Advisor,  who  has  provided  seed 
capital  for  the  Insurance  Fund,  and  any  I 
General  Account  will  vote  their  i' 

respective  Shares  in  the  same 
proportion  as  all  variable  contract  ^ 

owners  having  voting  rights  with  1 

respect  to  that  Insurance  Fund;  ^ 

provided,  however,  that  an  Advisor  or 
any  General  Account  shall  vote  its 
Shares  in  such  other  manner  as  may  be  | 
required  by  the  Commission  or  its  staff.  | 

8.  Each  Insurance  Fund  will  comply  * 
with  all  provisions  of  the  1940  Act 
requiring  voting  by  shareholders,  which, 
for  these  pinposes,  shall  be  the  persons  I; 
having  a  voting  interest  in  the  Shares,  f 
and,  in  particular,  the  Insurance  Fund 

will  either  provide  for  annual  meetings 
(except  to  the  extent  that  the  ^ 
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Commission  may  interpret  Section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  1940  Act  (although  each 
Insurance  Fund  is  not,  or  will  not  be, 
one  of  those  trusts  of  the  type  described 
in  Section  16(c)  of  the  1940  Act),  as  well 
as  with  Section  16(a)  of  the  1940  Act 
and,  if  and  when  applicable.  Section 
16(b)  of  the  1940  Act.  Further,  each 
Insurance  Fund  will  act  in  accordance 
with  the  Commission’s  interpretations 
of  the  requirements  of  Section  16(a) 
with  respect  to  periodic  elections  of 
directors/ trustees  and  with  whatever 
rules  the  Commission  may  promulgate 
thereto. 

9.  An  Insurance  Fund  will  make  its 
Shares  available  to  the  Separate 
Accounts  and  Qualified  Plans  at  or 
about  the  time  it  accepts  any  seed 
capital  from  an  Advisor  or  General 
Account  of  a  Participating  Insurance 
Company. 

10.  Each  Insurance  Fund  has  notified, 
or  will  notify,  all  Participants  that 
Separate  Account  prospectus  disclosure 

I  or  Qualified  Plan  prospectuses  or  other 
^  Qualified  Plan  disclosme  docvunents 

!  regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 

Each  Insurance  Fund  will  disclose  in  its 
prospectus  that:  (a)  Shares  of  the 
I  Insurance  Fund  may  be  offered  to 
I  Separate  Accounts  funding  both 
i  variable  annuity  contracts  and  variable 
5  life  insursmce  policies  and,  if 

applicable,  to  Qualified  Plans;  (b)  due  to 
differences  in  tax  treatment  and  other 
considerations,  the  interests  of  various 
contract  owners  participating  in  the 
Insurance  Fund  and  the  interests  of 
Qualified  Plans  investing  in  the 
Insurance  Fund,  if  applicable,  may 
conflict;  and  (c)  the  Insurance  Fund’s 
Board  will  monitor  events  in  order  to 
identify  the  existence  of  any  material 
irreconcilable  conflicts  and  to  determine 
what  action,  if  any,  should  be  taken  in 
response  to  any  such  conflict. 

,,  11.  If  and  to  the  extent  that  Rule  6e- 

I  2  and  Rule  6e-3(T)  under  the  1940  Act 
are  amended,  or  proposed  Rule  6e-3 
under  the  1940  Act  is  adopted,  to 
;  provide  exemptive  relief  from  any 
I  provision  of  the  1940  Act,  or  the  rules 
I  promulgated  thereunder,  with  respect  to 
t  mixed  or  shared  funding,  on  terms  and 
ji  conditions  materially  different  from  any 
I  exemptions  granted  in  the  order 

requested  in  this  Application,  then  each 
Insurance  Fund  and/or  Participating 
Insurance  Companies,  as  appropriate, 
shall  take  such  steps  as  may  be 
necessary  to  comply  with  Rules  6e-2  or 
6e-3(T),  or  Rule  6e-3,  as  such  rules  are 
applicable. 

12.  Each  Participant,  at  least  annually, 
will  submit  to  the  Board  of  each 


Insurance  Fund  such  reports,  materials  • 
or  data  as  the  Board  reasonably  may 
request  so  that  the  directors/trustees  of 
the  Board  may  fully  carry  out  the 
obligations  imposed  upon  the  Board  by 
the  conditions  contained  in  this 
Application.  Such  reports,  materials  and 
data  will  be  su.bmitted  more  frequently 
if  deemed  appropriate  by  the  Board  of 
an  Insurance  Fund.  The  obligations  of 
the  Participants  to  provide  these  reports, 
materials  and  data  to  the  Board,  when 
it  so  reasonably  requests,  will  be  a 
contractual  obligation  of  all  Participants 
under  their  Participation  Agreement 
with  the  relevant  Insurance  Fund. 

13.  All  reports  of  potential  or  existing 
conflicts  received  by  the  Board  of  each 
Insurance  Fund,  and  all  Board  action 
with  regard  to  determining  the  existence 
of  a  conflict,  notifying  Participants  of  a 
conflict  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in  . 
the  minutes  of  the  Board  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

14.  Each  Insurance  Fund  will  not 
accept  a  purchase  order  from  a 
Qualified  Plan  if  such  piurchase  would 
make  the  Qualified  Plan  an  owner  of  10 
percent  or  more  of  the  assets  of  the 
Insurance  Fund  unless  the  Trustee  for 
such  Qualified  Plan  executes  an 
agreement  with  the  Insurance  Fund 
governing  participation  in  the  Insurance 
Fluid  that  includes  the  conditions  set 
forth  herein  to  the  extent  applicable.  A 
Trustee  for  a  Qualified  Plan  will  execute 
an  application  containing  an 
acknowledgement  of  this  condition  at 
the  time  of  its  initial  purchase  of  Shares. 

Conplasions 

Applicants  submit  that,  for  the 
reasons  summarized  above  and  to  the 
extent  necessary  or  appropriate  to 
provide  for  the  transactions  described 
herein,  the  requested  exemptions  from 
Sections  9(a),  13(a),  15(a),  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder,  in 
accordance  with  the  standards  of 
Section  6(c)  of  the  1940  Act,  are  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  E7-8231  Filed  4-30-07;  8:45  am] 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94—409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  April  30, 
2007: 

A  Closed  Meeting  will  be  held  on 
Thursday,  May  3,  2007  at  2  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (4),  (5),  (7),  (8),  (9)(B), 
and  (10)  and  17  CFR  200.402(a)(3),  (4), 
(5),  (7),  (8),  9(ii)  and  (10),  permit 
consideration  of  the  scheduled  matters 
at  the  Closed  Meeting. 

Commissioner  Casey,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  Closed  ‘ 
Meeting  scheduled  for  Thursday,  May  3, 
2007  will  be: 

Formal  orders  of  investigations: 

Institution  and  settlement  of 
injunctive  actions; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature: 

Regulatory  matters  regarding  financial 
institutions;  an  adjudicatory  matter;  and 

Other  matters  related  to  enforcement 
proceedings. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items. 

For  further  information  and  to 
ascertain  what,  if  any,  matters  have  been 
added,  deleted  or  postponed,  please 
contact:  The  Office  of  the  Secretary  at 
(202) 551-5400. 

Dated:  April  26,  2007. 

Nancy  M.  Morris, 

Secretary. 

[FR  Doc.  E7-8309  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  8010-01-P 
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[Release  No.  34-55661;  File  No.  SR-Amex- 
2007-29] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto 
Relating  to  the  Listing  and  Trading  of 
Notes  Linked  to  the  Performance  of  the 
Dow  Jones-AIG  Commodity  Index 
Total  Return 

April  24.  2007. 

Pursuant  to  section  19(b)(1)  of  the 
Seciu-ities  Exchange  Act  of  1934 
(“Act”) '  and  Rule  19b— 4  thereunder, ^ 
notice  is  hereby  given  that  on  March  2, 
2007,  the  American  Stock  Exchange  LLC 
(“Amex”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  substantially  by  Amex.  On 
April  5,  2007,  Amex  filed  Amendment 
No.  1  to  the  proposed  rule  change.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  notes  linked  to  the  performance  of 
the  Dow  Jones-AIG  Commodity  Index 
Total  Return  (the  “Index”).  The  text  of 
the  proposal  is  available  at  Amex,  the 
Commission’s  Public  Reference  Room, 
and  http://www.amex.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below,  and  the  most 
signifrcant  aspects  of  such  statements 
are  set  forth  in  sections  A,  B,  and  C 
below. 


’  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  section  107(A)  of  the  Amex 
Company  Guide  (the  “Company 
Guide”),  the  Exchange  may  approve  for 
listing  and  trading  securities  which 
cannot  be  readily  categorized  under  the 
listing  criteria  for  common  and 
preferred  stocks,  bonds,  debentures,  or 
warrants,  including  index  and  currency 
warrants.  Amex  proposes  to  list  for 
trading  under  section  107(A)  of  the 
Company  Guide  floating  rate  notes  (the 
“Notes”)  linked  to  the  performance  of 
the  Index.  3  The  Exchange  submits  that 
it  recently  received  approval  to  list  and 
trade  notes  linked  to  the  performance  of 
the  Dow  Jones-AIG  ExEnergy  Sub-Index, 
which  is  a  subset  of  the  Index. The 
Notes  will  provide  for  participation  in 
the  positive  performance  of  the  Index 
during  their  term. 

The  Exchange  states  that  the  Notes 
will  conform  to  the  initial  listing 
guidelines  under  section  107(A)  of  the 
Company  Guide  and  the  continued 
listing  guidelines  under  sections  1001- 
1003  of  the  Company  Guide.  The  Notes 
are  senior,  non-convertible  debt 
securities  of  Lehman  and  have  a  term  of 
thirteen  months.  The  Notes  are  cash- 
settled  in  U.S.  dollars  and  do  not  give 
the  holder  any  right  or  other  ownership 
interest  in  the  Index  or  commodities 
comprising  the  Index.  The  Notes  are 
designed  for  investors  who  desire  to 
participate  in,  or  gain  exposure  to,  an 
index  composed  of  a  basket  of  actively- 
traded  commodities  and  receive 
monthly  coupon  interest  payments,  and 
who  are  willing  to  forego  principal 
protection  on  the  Notes  during  such 
term.  Lehman  will  issue  the  Notes  in 
denominations  of  whole  units,  with 
each  unit  representing  a  single  Note. 

The  original  public  offering  price  will 
be  $1,000  per  Note. 

Unless  tne  Notes  have  been  redeem'ed 
earlier,  at  maturity,  a  holder  would 
receive  per  each  $1,000  Note,  a  cash 
amount  equal  to  the  Daily-Value  (as 
defined  herein)  per  $1,000  Note  as  of 
the  Valuation  Date,®  plus  accrued  and 
unpaid  coupon  payments,  to,  but 


^Lehman  Brothers  Holdings  Inc.  (“Lehman”), 
Dow  Jones  &  Company,  Inc.  (“Dow  Jones”)  and  AIG 
International,  Inc.  (“AIGI”)  have  entered  into  a  non¬ 
exclusive  license  agreement  providing  for  the  use 
of  the  Index  by  Lehman  and  certain  affiliates  and 
subsidiaries  thereof  in  connection  with  certain 
securities  including  the  Notes. 

See  Securities  Exchange  Act  Release  No,  54790 
(November  20,  2006),  71  FR  68645  (November  27, 
2006)  (SR-Amex-2006-01). 

®The  “Valuation  Date”  will  generally  be  the  third 
business  day  before  the  stated  maturity  date. 


excluding,  the  stated  maturity  date.  The 
“Daily  Value”  as  of  any  Index  Business 
Day®  is  calculated  as  follows:  $1,000  -i- 
($1,000  X  3  X  (Index  Return  ^  — 

(Treasury  Bill  Return®  +  Adjustment 
Rate®))).  The  sum  of  the  Treasury  Bill 
Return  and  the  Adjustment  Rate  reflects 
a  combination  of  (1)  The  cost  of  Lehman 
providing  investgrs  with  exposure  to  the 
Index  through  the  Notes,  and  (2)  the  fee 
to  investors  purchasing  the  Notes. 

Lehman  may  redeem  the  Notes  early 
if,  on  any  Index  Business  Day  prior  to 
the  Valuation  Date,  the  Daily  Value  per 
$1,000  Note  falls  below  a  certain  pre¬ 
determined  amount.  This  day  is  known 
as  the  “Early  Redemption  Determination 
Date.”  This  pre-determined  amount  will 
be  determined  at  the  time  of  issuance  of 
the  Notes.  In  the  event  of  redemption, 
Lehman  will  pay  an  amount  per  $1,000 


®  An  “Index  Business  Day”  means  a  business  day 
or,  but  for  the  occurrence  of  a  Market  Disruption 
Event  (as  defined  herein),  a  day  that  would  have 
been  a  business  day,  on  which  the  Index  is 
calculated  by  the  Sponsors  and^ublished  by  Dow 
Jones,  or  if  applicable,  on  which  any  successor 
Index  is  calculated.  A  “Market  Disruption  Event” 
means  any  of  the  following  events,  as  determined 
in  its  sole  discretion  by  Lehman  Brothers  Inc.  (the 
“Calculation  Agent”):  (1)  The  Index  value  is  not 
calculated  by  the  Sponsors  and  published  by  Dow 
Jones  (or  any  successor  Index  is  not  calculated  and 
published  by  the  sponsors  thereof);  (2)  the 
termination  or  suspension  of,  or  material  limitation 
or  disruption  in,  the  trading  on  a  relevant  exchange 
of  any  futures  contract  included  in  the  Index  (or 
any  successor  Index);  (3)  the  settlement  price  on  a 
relevant  exchange  of  any  futures  contract  included 
in  the  Index  (or  any  successor  Index)  has  increased 
or  decreased  by  an  amount  equal  to  the  maximum 
permitted  price  change  from  the  previous  day's 
settlement  price;  or  (4)  the  settlement  price  of  any 
futures  contract  included  in  the  Index  (or  any 
successor  Index)  is  not  published  by  the  relevant 
exchange. 

'The  “Index  Return”  is  equal  to  the  difference 
between  the  Glosing  Index  Level  (the  closing  level 
of  the  Index  on  any  Index  Business  Day)  and  the 
Initial  Index  Level  (the  Closing  Index  Level  on  the 
date  of  the  prospectus  supplement),  divided  by  the 
Initial  Index  Level.  If  the  third  business  day  before 
the  stated  maturity  date  is  not  an  Index  Business 
Day  or  the  Calculation  Agent  determines  that  one 
or  more  Market  Disruption  Events  has  occurred  on 
that  day,  the  Calculation  Agent  will,  subject  to 
certain  limitations,  calculate  the  Index  Return  by 
determining  the  Closing  Index  Level  on  the  next 
Index  Business  Day  on  which  there  is  not  a  Market 
Disruption  Event  (the  “Final  Index  Level”).  If  such 
postponement  causes  the  Valuation  Date  to  occur 
within  three  business  days  prior  to  the  scheduled 
stated  maturity  date,  the  stated  maturity  date  will 
be  postponed  until  three  business  days  after  the 
date  that  the  Final  Index  Level  is  determined. 

"The  daily  “Treasury  Bill  Retiun”  on  any 
calendar  day  is  the  one-day  rejum  calculated  using 
the  weekly  auction  high  rate  for  the  91-day 
Treasury  Bill.  The  Treasury  Bill  Return  as  of  any 
Index  Business  Day  means  a  rate  determined  by  the 
Calculation  Agent  by  compounding  the  daily 
Treasury  Bill  Return  on  each  calendar  day  during 
the  term  of  the  Notes. 

"The  “Adjustment  Rate”  means  a  rate,  as 
determined  by  the  Calculation  Agent,  which  will 
equal  the  quotient  of  (1)  The  product  of  0.30% 
times  the  number  of  calendar  days  horn  and 
including  the  date  of  the  prospectus  supplement  to 
and  including  the  Index  Business  Day,  and  (2)  365. 
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Note  equal  to  the  Daily  Value  per  $1,000 
Note  calculated  as  of  the  first  Index 
Business  Day  following  the  Early 
Redemption  Determination  Date,  plus 
accrued  and  unpaid  coupon  payments 
to,  but  excluding,  the  Early  Redemption 
Determination  Date. 

If  an  event  of  default  occurs  and  the 
maturity  of  the  Notes  are  accelerated, 
Lehman  will  pay  holders  an  amount 
equal  to  the  amount  that  would  have 
been  payable  at  maturity,  calculated  as 
thou^  the  date  of  acceleration  was  the 
stated  maturity  date,  and  the  date  three 
Index  Business  Days  before  the  date  of 
acceleration  was  the  Valuation  Date.  If 
a  bankruptcy  proceeding  is  commenced, 
the  claims  of  a  holder  of  a  Note  may  be 
limited. 

Index  Description 

The  Index,  developed  by  AIGI,  is  a 
proprietary  index  that  is  calculated  by 
Dow  Jones,  AIGI,  and  AIG  Financial 
Products  Gorp.  (“AIG-FP”  and,  together 
with  AIGI  and  Dow  Jones,  the 
“Sponsors”!  and  published  by  Dow  . 
Jones. The  methodology  for 
determining  the  composition  and 
weighting  of  the  Index  and  fpr 
calculating  its  level  is  subject  to 
modification  by  the  Sponsors  at  any 
time.  Dow  Jones  disseminates  the  Index 
level  at  least  every  15  seconds  from  8 
a.m.  to  3  p.m.  Eastern  Time  (“ET”),^^ 
and  publishes  a  daily  Index  level  at 
approximately  4  p.m.  ET  on  each  DJ- 
AIG  Business  Day  on  its  Web  site  at 


AIG-FP  is  not  a  iwoker-dealer  or  futures 
commission  merchant;  however,  AIG-FP  may  have 
sucli  affiliates.  Therefore,  AIG-FP  (ll  Maintains  and 
agrees  to  continue  to  maintain  procedures 
reasonably  designed  to  prevent  the  use  and 
dissemination  by  relevant  employees  of  AIG-FP,  in 
violation  of  applicable  laws,  rules  and  regulations, 
of  material  non-public  information  relating  to 
changes  in  the  composition  or  method  of 
computation  or  calculation  of  the  Index  or  the  Dow 
Junes- AIG  Commodity  Index  and  (2)  agrees  to 
periodically  check  the  application  of  such 
procedures  as  they  relate  to  personnel  of  AIG-FP 
responsible  for  such  changes.  Dow  Jones  has 
informed  the  Exchange  that  it  does  not  have  any 
affiliates  engaged  in  the  securities  or  commodities 
trading  businesses  and,  as  such,  do  not  believe  that 
such  firewall  procedures  are  necessary  in  its  case. 

In  addition,  the  Supervisory  and  Advisory 
('.ommittees  (as  defined  herein)  are  subject  to 
written  policies  that  acknowledge  their  obligations 
with  respect  to  material  non-public  information. 

"  Any  disseminated  Index  value  after  3  p.m.  ET 
is  static  due  to  the  close  of  auction  trading  of 
various  commodities  futures  contracts. 

"DJ-AIG  Business  Day”  is  a  day  on  which  the 
weighting  of  the  Index  commodities  that  are  open 
for  trading,  in  the  aggregate,  is  greater  than  50%  of 
the  overall  weight  of  the  commodities  comprising 
the  Index.  For  example,  based  on  the  weighting  of 
the  Index  commodities  for  2007,  if  the  Chicago 
Board  of  Trade  (“CBOT”)  and  the  New  York 
Mercantile  Exchange  ("NYMEX”)  are  closed  for 
trading  on  the  same  day,  such  day  would  not 
constitute  a  DJ-AIG  Business  Day. 


http://www.djindexes.com  and  on 
Bloomberg’s  Web  site. 

The  Index  is  re-weighted  and  re¬ 
balanced  each  year  in  January  on  a 
price-percentage  basis.  The  annual 
weightings  for  the  Index  are  determined 
each  year  in  June  or  July  by  AIG-FP 
under  the  supervision  of  the  Index 
Supervisory  Committee,i3  announced 
after  approval  by  such  Committee  and 
implemented  the  following  January. 

The  Index  is  designed  to  track  rolling 
futures  positions  in  a  diversified  basket 
of  19  exchange- traded  futures  contracts 
on  physical  commodities.  The  19 
physical  commodities  selected  for  2007 
are  aluminum,  coffee,  copper,  corn, 
cotton,  crude  oil,  gold,  heating  oil,  lean 
hogs,  live  cattle,  natural  gas,  nickel, 
silver,  soybeans,  soybean  oil,  sugar, 
unleaded  gasoline,  wheat,  and  zinc. 
Unlike  equities,  which  typically  entitle 
the  holder  to  a  continuing  stake  in  a 
corporation,  commodity  futures 
contracts  normally  specify  a  certain  date 
for  the  delivery  of  the  underlying 
physical  commodity.  The  Index  tracks 
what  is  known  as  a  rolling  futures 
position,  which  is  a  position  where,  on 
a  periodic  basis,  futures  contracts  on 
physical  commodities  specifying 
delivery  on  a  nearby  date  must  be  sold 
and  futures  contracts  on  physical 
commodities  that  have  not  yet  reached 
the  delivery  period  must  be  purchased. 
An  investor  with  a  rolling  futures 
position  is  able  to  avoid  delivering 
underlying  physical  commodities  while 
maintaining  exposure  to  those 
'  commodities.  The  rollover  for  each 
Index  component  occurs  over  a  period 
of  five  DJ-AIG  Business  Days  each 
month  according  to  a  pre-determined 
schedule. 

The  19  physical  commodities  selected 
for  ipelusion  in  the  Index  for  2007,  and 
their  respective  weightings,  are  as 
follows: 


Commodity 

Weighting 

(percent) 

crude  oil . 

12.723561 

natural  gas . .* . 

12.546191 

soybeans  . 

7.747790 

gold . 

6.825901 

aluminum  . 

6.803820 

copper  . 

6.187758 

live  cattle . 

6.141286 

com . 

5.627129 

wheat  . 

4.715495 

unleaded  gasoline  . 

3.940958 

heating  oil  . 

3.789289 

”On  February  21,  2007,  Dow  Jones  announced 
a  change  to  the  Dow  Jones- AIG  Conunodity  Index 
Oversight  Conunittee  structure  providing  for  a  two- 
tier  committee  structure  consisting  of  a 
“Supervisory  Committee”  and  an  “Advisory 
Committee.”  The  Supervisory  Committee  makes  all 
final  decisions  relating  to  the  Index  with  the  advice 
and  recommendation  hum  the  Advisory  Committee. 


Commodity  | 

Weighting 

(percent) 

cotton  . 

3.146094 

sugar  . 

3.122271 

coffee . 

3.021718 

lean  hogs . 

3.013524 

soybean  oil  . 

2.845646 

zinc  . 

2.798069 

nickel . 

2.715318 

silver  . 

2.288179 

Total  (rounded) . 

100.000000 

Futures  contracts  on  the  Index  are 
currently  listed  for  trading  on  CBOT. 

The  Index  commodities  currently  trade 
on  United  States  (“U.S.”)  exchanges, 
with  the  exception  of  aluminum,  nickel 
and  zinc,  which  trade  on  the  London 
Metal  Exchange  (“LME”). 

Designated  Contracts  for  Each  Index 
Commodity 

The  Sponsors  have  established  a  two- 
tier  committee  structure  to  assist  them 
in  connection  with  the  operation  of  the 
Index.^'*  The  two  committees  are  the 
“Supervisory  Committee”  and  the 
“Advisory  Committee.” The 
Supervisory  Committee  provides  final 
decisions  regarding  the  composition  and 
maintenance  of  the  Index  with  the 
advice  and  recommendation  of  the 
Advisory  Committee.  The  Supervisory 
Committee  is  comprised  of  three 
members  appointed  by  Dow  Jones  apd 
AIG-FP  from  their  respective 
organizations.  The  Advisory  Committee 
is  comprised  of  nine  prominent 
members  of  the  financial  and  academic 
commimities  selected  by  AIG-FP.  -Both 
Committees  meet  annually  to  consider 
cmy  changes  to  be  made  to  the  Index  for 
the  coming  year.  The  Committees  may 
also  meet  at  such  other  times  as  may  be 
necessary.  A  futures  contract,  known  as 
a  “Designated  Contract,”  is  selected  by 
the  Supervisory  Committee  for  each 
Index  commodity.’®  With  the  exception 
of  several  LME  contracts,  the 
Supervisory  Committee  selects  the 
futures  contract  that  is  traded  in  the 
U.S.  and  denominated  in  U.S.  dollcu-s.  If 
more  than  one  of  those  contracts  exists, 
the  Supervisory  Committee  will  select 


See  id. 

Lehman  has  informed  the  Exchange  that  none 
of  the  members  of  the  Supervisory  or  Advisory 
Committees  is  an  officer,  director,  or  employee  of 
Lehman. 

'®  The  Supervisory  Committee  may  exclude  any 
otherwise  eligible  contract  from  the  Index  if  it 
determines  that  it  has  inadequate  liquidity.  The 
Index  currently  includes  contracts  traded  on  LME, 
which  is  located  in  London.  Diming  the  hours  when 
the  LME  is  closed,  Dow  Jones  uses  the  last  price  and 
the  settlement  price  once  they  are  available  in  order 
to  publish  the  Index  value  through  the  end  of  the 
trading  day.  The  Index  value  does  not  reflect  any 
after-hours  or  overnight  trading  in  contracts  traded 
on  LME. 
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the  most  actively  traded  contract.  Data 
concerning  this  Designated  Contract 
will  be  used  to  calcidate  the  Index 
value.  If  a  Designated  Contract  is 
terminated  or  replaced,  a  comparable 
futures  contract  would  be  selected,  if 
available,  to  replace  that  Designated 
Contract. 

Tlie  Designated  Contracts  for  the  ' 
Index  commodities  included  in  the 
Index  for  2007  Me  traded  on  LME, 

CBOT,  the  New  York  Board  of  Trade 
(“NYBOT”),^^  the  Chicago  Mercantile 
Exchange,  Inc.  (“CME”),  and  NYMEX. 
The  particular  commodities  futures 
exchanges  for  each  commodity  futures  . 
contract  are  as  follows:  (1)  Aluminum, 
nickel,  and  zinc — LME  at  http:// 
www.lme.com;  (2)  corn,  soybeans, 
soybean  oil,  and  wheat — CBOT  at 
http://www.cbot.com;  (3)  live  cattle  and 
lean  hogs — CME  at  http:// 
www.cme.com;  (4)  coffee,  cotton,  and 
sugar — NYBOT  at  http:// 
www.nybot.com;  and  (5)  copper,  crude 
oil,  gold,  heating  oil,  natural  gas,  silver, 
and  unleaded  gasoline — NYMEX  at 
http://www.nymex.com.  In  addition, 
various  market  data  vendors  and 
financial  news  publications  publish 
futures  prices  emd  data.  The  Exchange 
represents  that  futures  quotes  and  last 
sale  information  for  the  commodities 
underlying  the  Index  are  widely 
disseminated  through  a  variety  of  major 
market  data  vendors  worldwide, 
including  Bloomberg  and  Reuters. 

Determination  of  Relative  Weightings 

The  relative  weightings  of  the 
component  commodities  included  in 
the  Index  are  determined  annually 
according  to  both  liquidity  and  dollar- 
adjusted  production  data  in  %  and  Va 
shares,  respectively.  Each  June,  for  each 
commodity  designated  for  potential 
inclusion  in  the  Index,  liquidity  is 
measmed  by  the  commodity  liquidity 
percentage  (“CLP”)  and  production  by 
the  commodity  production  percentage 
(“CPP”).  The  CLP  for  each  commodity 
is  determined  by  taking  a  five-year 
average  of  the  product  of  the  trading 
volume  and  the  historic  dollar  value  of 
the  designated  contract  for  that 
commodity,  and  dividing  the  result  by 
the  sum  of  such  products  for  all 
commodities  which  were  designated  for 
potential  inclusion  in  the  Index.  The 
CPP  is  determined  for  each  commodity 
by  taking  a  five-year  average  of  annual 
world  production  figures,  adjusted  by 
the  historic  dollar  value  of  the 
designated  contract,  and  dividing  the 
result  by  the  sum  of  such  production 


NYBOT  recently  was  purchased  by  the 
Intercontinental  Exchange  (“ICE”)  and  is  now  a 
regulated  subsidiary  of  ICE. 


figures  for  all  the  commodities  which 
were  designated  for  potential  inclusion 
in  the  Index.  The  CLP  and  the  CPP  are 
then  combined  (using  a  ratio  of  2:1)  to 
establish  the  commodity  index 
percentage  (“CIP”)  for  each  commodity. 
This  CIB  is  then  adjusted  in  accordance 
with  certain  diversification  rules  in 
order  to  determine  the  commodities 
which  will  be  included  in  the  Index  and 
their  respective  percentage  weights. 

The  Index  is  designed  to  provide 
diversified  exposure  to  commodities  as 
an  asset  class.  To  ensure  that  no  single 
commodity  or  commodity  sector 
dominates  the  Index,  the  following 
diversification  rules  are  applied  to  the 
annual  re-weighting  and  re-balancing  of 
the  Index  as  of  January  of  the  applicable 
year: 

•  No  related  group  of  commodities 
designated  as  a  commodity  group  [e.g.; 
energy,  precious  metals,  livestock,  or 
grains)  may  constitute  more  than  33%  of 
the  Index. 

•  No  single  commodity  may 
constitute  more  than  15%  of  the  Index. 

•  No  single  commodity,  together  with 
its  derivatives  [e.g.,  crude  oil,  together 
with  heating  oil  and  unleaded  gasoline), 
may  constitute  more  than  25%  of  the 
Index. 

Following  the  annual  re-weighting  and 
re-balancing  of  the  Index  in  January,  the 
percentage  of  any  single  commodity  or 
group  of  commodities  at  any  time  prior 
to  the  next  re-weighting  or  re;balancing 
will  fluctuate  and  may  exceed  or  be  less 
than  the  percentages  set  forth  above. 

Following  application  of  the 
diversification  rules,  CIPs  are 
incorporated  into  the  Index  by 
calculating  the  new  unit  weights  for 
each  Index  commodity.  Near  the 
beginning  of  each  new  calendar  year, 
the  CIPs,  along  with  the  settlement 
prices  on  that  date  for  designated 
contracts  included  in  the  Index,  are 
used  to  determine  a  commodity  index 
multiplier  (“CIM”)  for  each  Index 
commodity.  This  CIM  is  used  to  achieve 
the  percentage  weightings  of  the  Index 
commodities,  in  dollar  terms,  indicated 
by  their  respective  CIPs.  After  theXIMs 
are  calculated,  they  remain  fixed 
throughout  the  year.  As  a  result,  the 
observed  price  percentage  of  each  Index 
commodity  will  float  throughout  the 
year  until  the  CIMs  are  reset  the 
following  year  based  on  new  CIPs. 

The  Index  is  calculated  by  the 
Sponsors  by  applying  the  impact  of  the 
changes  to  the  futures  prices  of 
commodities  included  in  the  Index 
(based  on  their  relative  weightings). 
Once  the  CIMs  are  determined,  the 
calculation  of  the  Index  is  a 
mathematical  process  whereby  the  CIMs 


for  the  Index  commodities  are 
multiplied  by  the  prices  in  U.S.  dollars 
for  the  applicable  designated  contracts. 
These  products  are  then  summed 
(during  the  rollover  period,  the  sum 
includes  both  nearby  and  deferred 
contracts  weighted  according  to  the 
specified  roll  percentage).  The 
percentage  change  in  tfijs  sum  from  the 
sum  of  the  prior  day  is  then  applied  to 
the  prior  Index  level  to  arrive  at  the 
current  Index  value.  Finally,  the  returns 
on  cash  collateral  invested  in  Treasury 
Bills,  which  are  calculated  using  the 
most  recent  weekly  auction  high  rate  for 
91-day  Treasury  Bills,  are  added  to  the 
current  Index  value  to  arrive  at  the 
Index  level. 

Index  Calculation  Disruption  Events 

From  time  to  time,  disruptions  can 
occur  in  trading  futures  contracts  on 
various  commodity  exchanges.  The 
daily  calculation  of  the  Index  may  be 
adjusted  in  the  event  that  the  Sponsors 
determine  that  any  of  the  following 
Index  calculation  disruption  events 
exists: 

•  The  termination  or  suspension  of, 
or  material  limitation  or  disruption  in, 
the  trading  of  any  futures  contract  used 
in  the  calculation  of  the  Index  on  that 
day; 

•  The  settlement  price  of  any  futures 
contract  used  in  the  calculation  of  the 
Index  reflects  the  maximum  permitted 
price  change  from  the  previous  day’s 
settlement  price; 

•  The  failure  of  an  exchange  to 
publish  settlement  prices  for  any  futures 
contract  used  in  the  calculation  of  the 
Index;  or 

•  With  respect  to  any  futures  contract 
used  in  the  calculation  of  the  Index  that 
trades  on  LME,  a  business  day  on  which 
LME  is  not  open  for  trading. 

The  Exchange  submits  that  for  a 
temporary  disruption  in  the  trading  of  a 
futures  contract,  AIGI  will  typically  use 
the  prior  day’s  price  for  an  Index 
cqmmodity  or  commodities.  In 
exceptional  cases,  AIGI  may  employ  a 
“fair  value”  price.  However,  the 
Exchange  represents  that  if  the  use  of  a 
prior  day’s  price  or  “fair  value”  pricing 
for  an  Index  commodity  or  commodities 
continues  for  more  than  one  day,  the 
Exchange  will  commence  delisting  the 
Notes. 

Exchange  Rules  Applicable  to  the  Notes 

Amex  represents  that  the  Notes  will 
trade  on  the  Exchange  subject  to 
existing  Amex  trading  rules  applicable 
to  the  Notes  including,  among  others. 


E-mail  from  Jeffrey  P.  Bums,  Associate  General 
Counsel,  Amex,  to  Edward  Cho,  Special  Counsel, 
Division  of  Market  Regulation  ("Division"), 
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rules  governing  priority,  parity,  and 
precedence  of  orders,  specialist 
responsibilities,  account  opening,  and 
customer  suitability  requirements.  In 
addition,  the  Notes  will  be  subject  to  the 
equity  margin  rules  of  the  Exchange. 

Criteria  for  Initial  and  Continued  Listing 

The  Exchcmge  represents  that  it 
prohibits  the  initial  and/or  continued 
listing  of  any  security  that  is  not  in 
compliance  with  Rule  lOA-3  under  the 
Act.  20  The  Exchange  further  represents 
that  the  Notes  will  meet  the  listing 
requirements  set  forth  in  Section  107(A) 
of  the  Company  Guide  as  well  as  the 
continued  listing  requirements  set  forth 
in  Sections  1001  through  1003  of  the 
Company  Guide.  The  Exchange  also  has 
a  general  policy  that  prohibits  the 
distribution  of  material,  non-public 
information  by  its  employees. 

Trading  Halts 

The  Exchange  states  that  it  will  halt 
trading  in  the  Notes  if  the  circuit 
breaker  parameters  of  Amex  Rule  117 
have  been  reached.  In  exercising  its 
discretion  to  halt  or  suspend  trading  in 
the  Notes,  the  Exchange  may  consider 
factors  such  as  those  set  forth  in  Amex 
Rule  918C(b),  in  addition  to  other 
factors  that  may  be  relevant.  In 
particular,  if  the  Index  value  is  not 
being  disseminated  as  required,  the 
Exchange  may  halt  trading  during  the 
day  in  which  the  interruption  to  the 
dissemination  of  the  Index  value  occurs. 
If  the  interruption  to  the  dissemination 
of  the  Index  value  persists  past  the 
trading  day  on  which  it  occurred,  the 
Exchange  will  halt  trading  no  later  than 
the  beginning  of  the  trading  day 
following  the  interruption. 

Surveillance 

The  Exchange  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically,  Amex  will  rely  on 
its  existing  surveillance  procedures 
governing  index-linked  securities  which 
are  similar  to  its  surveillance 
procedures  governing  exchange-traded 
funds  and  trust-issued  receipts.  With 
regard  to  the  Index  components,  the 
Exchange  currently  has  in  place  a 
comprehensive  surveillance  sharing 
arrangement  with  ICE,  LME,  and 
NYMEX,  for  the  purpose  of  providing 
information  in  connection  with  trading 
in  or  related  to  futures  contracts 
comprising  the  Index  and  traded  on 
their  respective  exchanges.  The 


Commission,  dated  April  24,  2007  (clarifying  the 
scope  of  the  trading  rules  governing  the  Notes 
traded  on  the  Exchange).  See  infra  note  23. 

’®See  Amex  Rule  462. 

2° See  17  CFR  240.10A-3(c)(l). 


Exchange  also  notes  that  CBOT,  CME, 
and  NYBOT  are  members  of  the 
Intermarket  Surveillailce  Group  (“ISG”). 
As  a  result,  the  Exchange  asserts  that  it 
can  obtain  all  necessary  market 
surveillance  information, 21  including 
customer  identity  information,  from 
CBOT.  CME,  ICE,  LME,  NYBOT,  and 
NYMEX,  if  necessary,  due  to  regulatory 
concerns  that  may  arise  in  connection  ' 
with  the  commodity  futures  contracts 
underlying  the  Index. 

Information  Circular 

The  Exchange  M|ill,  prior  to  trading 
the  Notes,  distribute  an  Information 
Circular  to  its  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities  (including 
suitability  recommendations)  22  when 
handling  transactions  in  the  Notes  and 
highlighting  the  special  risks  and 
characteristics  of  the  Notes.  In  addition, 
the  Circular  will  disclose  the  applicable 
trading  rules  governing  the  trading  of 
the  Notes  on  the  Exchange  23  and  that 
Lehman  will  deliver  a  prospectus  in 
connection  with  the  initial  sales  of  the 
Notes  and  will  reference  that  the 
Commission  has  no  jurisdiction  over  the 
trading  of  the  physical  commodities  or 
the  futures  contracts  or  on  the 
commodities  upon  which  the  value  of 
the  Notes  is  based. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,2‘‘ 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5),23  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 


E-mail  brim  Jeffrey  P.  Bums,  Associate  Genercil 
Counsel,  Amex,  to  Edward  Cho,  Special  Counsel, 
Division,  Commission,  dated  April  16,  2007 
(confrrming  the  scope  of  ISG  market  surveillance 
information). 

With  respect  to  suitability  recommendations 
and  risks,  the  Exchange  will  require  members, 
member  organizations,  and  employees  thereof 
recommending  a  transaction  in  the  Notes:  (1)  To 
determine  that  such  transaction  is  suitable  for  the 
customer,  and  (2)  to  have  a  reasonable  ba^is  for 
believing  that  the  customer  can  evaluate  the  special 
characteristics  of,  and  is  able  to  bear  the  financial 
risks  of,  such  transaction. 

E-mail  from  Jeffrey  P.  Bums,  Associate  General 
Counsel,  Amex,  to  Edward  Cho,  Special  Counsel, 
Division,  Commission,  dated  April  24,  2007 
(specifying  that  information  about  the  particul2U' 
trading  mles  governing  the  Notes  traded  on  the 
Exchange  would  also  be  identified  in  the 
Information  Circular). 

15  U.S.C.  78f. 

®*15  U.S.C.  78f(b)(5). 


open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  would  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  receive  any 
written  comments  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  Amex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Amex  has  requested  accelerated 
approval  of  this  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  the  notice  of  the  filing 
thereof.  The  Commission  has 
determined  that  a  15-day  comment 
period  is  appropriate  in  this  case. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules /sro.shtmiy,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-Amex-2007-29  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 
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All  submissions  should  refer  to  File 
Number  SR-Amex-2007-29.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/ sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  cmy  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-Amex-2007-29  and  should 
be  submitted  on  or  before  May  16,  2007. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^® 

Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E7-8224  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  8010-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION , 

[Release  No.  34-55663;  File  No.  SR-Amex- 
2007-39] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  To  Add 
Additional  Exceptions  to  Rule  126A- 
AEMI  Relating  to  the  Generation  of 
Intermarket  Sweep  Orders 

April  24,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) '  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  April  20, 
2007,  the  American  Stock  Exchange  LLC 
(“Amex”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 

“  17  CFR  200.30-3(a)(12). 

>15  U.S.C.  78s(bKl). 

>17CFR240.19b-4. 


(“Commission”)  the  proposed  rule  • 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
substantially  prepared  by  the  Exchange. 
Amex  has  filed  this  proposal  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  "’  and 
Rule  19b— 4(f)(5)  thereunder,'*  which 
renders  it  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Termi  of  Substance  of 
the  Proposed  Rule  Change 

Amex  proposes  to  adopt  changes  to 
Rule  126A — AEMI  in  order  to  fully 
conform  the  list  of  circumstances 
described  therein  with  additional 
exceptions  (a)  Listed  in  Rule  611(b)  of' 
Regulation  NMS  ®  or  (b)  separately 
granted  by  the  Commission  pursuant  to 
exemptive  orders  issued  pursuant  to 
Rule  611(d)  of  Regulation  NMS.®  The 
following  resultant  changes  to  Rule 
126A — AEMI  are  proposed:  (i)  Addition 
of  the  “stopped  order”  exception 
specified  under  Rule  611(b)(9)  of 
Regulation  NMS;  ^  (ii)  addition  of  em 
exception  for  “qualified  contingent 
trades”;  ®  and  (iii)  addition  of  an 
exception  for  certain  “sub-penny  trade- 
throughs.”® 

Tbe  text  of  the  proposed  rule  change 
is  available  on  Amex’s  Web  site  at 
http://www.amex.com,  at  the 
Exchange’s  principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Amex  has  prepared 
summeuries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

3  15  U.S.C.  78s(b)(3)(A). 

17  CFR  240.19b-4(f}(5). 

*17  CFR  242.611(b). 

6 17  CFR  242.611(d). 

^17  CFR  242.611(b). 

*  See  Securities  Exchange  Act  Release  No.  54389 
(August  31,  2006),  71  FR  52829  (September  7, 

2006). 

°  See  Securities  Exchange  Act  Release  No.  54678 
(October  31,  2006),  71  FR  65018  (November  6, 
2006). 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  currently  operating, 
and  has  adopted  rules  in  connection 
with  the  operation  of,  its  new  hybrid 
market  trading  platform  for  equity 
products  and  exchange  traded  funds, 
designated  as  AEMI®*^  (the  Auction  and 
Electronic  Market  Integration  platform). 
Rule  126A — AEMI  is  the  Exchange’s 
effectuation  of  Rule  611  of  Regulation 
NMS  (“Order  Protection  Rule”), 
whereby  trading  centers  are  required  to 
“establish,  maintain,  and  enforce 
written  policies  and  procedures  that  are 
reasonably  designed  to  prevent  trade- 
throughs  on  that  trading  center  of 
protected  quotations  in  NMS  stocks,” 
subject  to  certain  exceptions.  Rule 
126A — AEMI,  in  relevant  part,  currently 
requires  AEMI  to  generate  an 
intermarket  sweep  order  to  any  away 
market  displaying  a  protected  quotation 
simultaneously  with  the  execution  of  a 
transaction  on  the  Amex  that  would 
constitute  a  trade-through,  except  when 
one  or  more  of  eight  circumstances — all 
contemplated  in  Rule  611  of  Regulation 
NMS  — exist. 

The  current  proposed  changes  are 
intended  to  expand  the  list  of 
exceptional  circumstances  in  Rule 
126A — AEMI  to  include:  (i)  An 
additional  exception  from  Rule 
611(b)(9)  of  Regulation  NMS  ** 
pertaining  to  certain  “stopped  orders” 
for  which  the  Amex  had,  at  the  time  of 
receipt  of  the  order,  guaranteed  an 
execution  at  no  worse  than  a  specified 
price;  *2  (ii)  an  additional  exception  for 
“qualified  contingent  trades”;  *3  and  ' 
(iii)  an  additional  exception  for  certain 
“sub-penny  trade-throughs.”*'* 

The  Exchange  asserts  that  the 
proposal  to  effect  the  foregoing  changes 
to  the  AEMI  trading  system  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest,  does  not 
impose  any  significant  burden  on 
competition,  and  does  not  have  the 
effect  of  limiting  the  access  to  or 
availability  of  the  system. 

'“17  CFR  242.611(b). 

”17  CFR  242.611(b)(9). 

Although  Rule  109 — AEMI  prohibits  granting 
or  accepting  a  stop  with  respect  to  a  security  traded 
in  AEMI,  this  exemption  may  still  be  applicable  in 
certain  situations  such  as  error  corrections. 

'*See  Securities  Exchange  Act  Release  No.  54389 
(August  31.  2006),  71  FR  52829  (September  7, 

2006). 

See  Securities  Exchange  Act  Release  No.  54678 
(October  31,  2006),-  71  FR  65018  (November  6. 
2006). 
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2.  Statutory  Basis 

The  proposed  rule  change  is  designed 
to  be  consistent  with  Regulation  NMS, 
as  well  as  consistent  with  Section  6(b) 
of  the  Act,^^  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5) 
thereunder,^®  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  national  market  system 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited  ' 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change 
does  not:  (1)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  impose  any  significant 
burden  on  competition;  and  (3)  have  the 
effect  of  limiting  the  access  to  or 
availability  of  an  existing  order  entry  or 
trading  system  of  the  Exchange,  the 
foregoing  rule  change  has  become 
effective  immediately  pursuant  to 
Section  19(b)(3)(A)(iii)  of  the  Act  and 
Rule  19b-4(fi(5)  thereunder.’®  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  the  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 


'M5U.S.C.  78f(b). 
'«15U.S.C.  78f(b)(5). 

'M5  U.S.C.  78s(b)(3)(A)(iii). 
'■  17  CFR  24O.19b-4(0(5). 


Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  at  http://www.sec.gov/ 
rules/sro.shtml;  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
No.  SR-Amex-2007-39  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File  No. 
SR-Amex-2007-39.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2007-39  and  should  be 
submitted  on  or  before  May  22,  2007. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*® 

Florence  E.  Hannon, 

Deputy  Secretary. 

(FR  Doc.  E7-8225  Filed  4-30-07;  8:45  am) 
BILUNG  CODE  8010-01-P 


'“17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-55664;  File  No.  SR-CBOE- 
2007-36] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Increase  the  Class 
Quoting  Limit  in  Ten  Option  Ciasses 

April  24,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  14, 
2007,  the  Chicago  Board  Options 
Exchange,  Incorporated  (“CBOE”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
substantially  prepared  by  the  CBOE. 

The  Exchange  has  designated  this 
proposal  as  one  constituting  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  under 
Section  19(b)(3)(A)(i)  of  the  Act,®  and 
Rule  19b-4(i0(l)  thereunder,'*  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  increase  the  class 
quoting  limit  in  ten  option  classes.  The 
text  of  the  proposed  rule  change  is 
available  on  CBOE’s  Web  site  (http:// 
www.cboe.com),  at  the  CBOE’s  Office  of 
the  Secret^,  and  at  the  Commission’s 
public  reference  room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3 15  U.S.C.  78s(b)(3HA)(i). 
17  CFR  240.19b-4(n(l). 
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A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  Rule  8.3A,  Maximum  Number 
of  Market  Participants  Quoting 
Electronically  per  Product,  establishes 
class  quoting  limits  (“CQLs”)  for  each 
class  traded  on  the  Hybrid  Trading 
System.®  A  CQL  is  the  maximum 
number  of  quoters  that  may  quote 
electronically  in  a  given  product  and  the 
current  levels  are  established  from  25- 
40,  depending  on  the  trading  activity  of 
the  particular  product. 

Rule  8. 3 A,  Interpretation  .01(c) 
provides  a  procedure  by  which  the 
President  of  the  Exchange  may  increase 
the  CQL  for  a  particular  product.  In  this 
regard,  the  President  of  the  Exchange 
may  increase  the  CQL  in  exceptional  •  • 
circumstances,  which  are  defined  in  the 
rule  as  “substantial  trading  volume, 
whether  actual  or  expected.”®  The  effect 
of  an  increase  in  the  CQL  is 
procompetitive  in  that  it  increases  the 
number  of  market  participants  that  may 
quote  electronically  in  a  product.  The 
purpose  of  this  iiling  is  to  increase  the 
CQL  in  the  following  option  classes  as 
described  below: 


Option  class 

Current 
CQL  j 

'  New  CQL 

1 

Apple  Inc.  (AAPL) . 

Dendreon  Corpora- 

47 

60 

tion  (DNDN)  . 

40 

50 

Crocs  Inc.  (CROX)  ... 
Goldman  Sachs 

30 

35 

i 

Group  Inc.  (GS)  .... 
Intercontinental  Ex- 

40 

45 

change,  Inc.  (ICE) 
Mastercard  Incor- 

40 

45 

porated  Class  A  .... 
Nymex  Holding 

35 

40 

(NMX)  . 

NYSE  Euronext 

30 

40 

(NYX)  . 

Research  in  Motion 

45 

55 

(RIMM)  . 

Sunpower  Corpora¬ 
tion  Class  A 

42 

60 

(SPWR)  . 

25 

30 

The  trading  volume  in  these  option 
classes  recently  has  increased 
substantially.  Increasing  the  CQL  in 
these  classes  will  enable  the  Exchange 
to  enhance  the  liquidity  offered,  thereby 
offering  deeper  and  more  liquid 
markets. 


S  See  Rule  8.3A.01. 

®“Any  actions  taken  by  the  President  of  the 
Exchange  pursuant  to  this  paragraph  will  be 
submitted  to  the  SEC  in  a  rule  filing  pursuant  to 
Section  ia(b)(3)(A)  of  the  Exchange  Act.”  Rule 
8.3A.01(c). 


2.  Statutory  Basis 

CBOE  believes  the  proposed  rule 
change  is  consistent  with  the  Act  and 
the  rules  and  regulations  under  the  Act 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6(b)  of  the  Act.^ 
Specifically,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  Section  6(b)(5)®  requirements  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and,  in  general,  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not  . 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  received  nor 
solicited  written  comments  on  the 
proposal. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
will  take  effect  upon  filing  with  the 
Commission  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act®  and  Rule  19b- 
4(f)(1)  thereunder,!®  because  it 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 


7 15  U.S.C.  78(f)(b). 
•15U.S.C.  78(f)(b)(5). 

» 15  U.S.C.  78s(bH3)(A)(i). 
>“  17  CFR  240.19b-4(f)(l). 


Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-CBOE-2007-36  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CBOE-2007-36.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s, 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
’submissions  should  refer  to  File 
Number  SR-CBOE-2007-36  and  should 
be  submitted  on  or  before  May  22,  2007. 

For  the  Commission,  by  the  Division  of 
Marnet  Regulation,  pursuant  to  delegated 
authority.!' 

Florence  E.  Harmon, 

Deputy  Secretary. 

(FR  Doc.  E7-8223  Filed  4-30-07;  8:45  am] 
BtLUNG  CODE  8010-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-55667;  File  No.  SR- 
NASOAQ-2007-004] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  To  Establish 
Rules  Governing  the  Trading  of 
Options  on  the  NASDAQ  Options 
Market 

April  25,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act” 
or  “Exchange  Act”),'  and  Rule  19b— 4 
thereunder,^  notice  is  hereby  given  that 
on  January  30,  2007,  The  NASDAQ 
Stock  Market  LLC  (“Nasdaq”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  heen  substantially  prepared  by 
Nasdaq.  On  April  24,  2007,  Nasdaq  filed 
Amendment  No.  1  to  the  proposal. ^  The 
Commission  is  publishing  this  notice  tb 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  adopt  rules  to 
govern  participation  in  the  NASDAQ 
Options  Market,  LLC  (“NOM”),  which 
will  be  an  options  exchange  facility  of 
Nasdaq.  Nasdaq  represents  that  NOM 
will  operate  a  fully  automated,  price/ 
time  priority  execution  system  built  on 
the  core  functionality  of  Nasdaq’s 
recently-approved  Single  Book  equities 
platform,  meaning  that  Nasdaq  will 
operate  its  options  market  much  as  it 
operates  its  cash  equities  market  today.'* 

Nasdaq  believes  that  NOM  will 
benefit  individual  investors,  options 
trading  firms,  and  the  options  market 
generally.  The  entry  of  an  innovative, 
low  cost  competitor  such  as  Nasdaq  will 
promote  competition,  spurring  existing 
markets  to  improve  their  own  execution 
systems  and  reduce  trading  costs.  NOM 
will  differentiate  its  market  hy  offering 
executions  in  price/time  priority,  a 
feature  that  should  increase  order 
interaction  and  yield  better  executions. 
NOM*s  execution  system  will  be 
designed  to  quote  in  penny  increments 


>  15  U.S.C.  788(b)(1). 

2  17CFR  240.19b-4. 

^  Amendment  No.  1  replaced  and  superseded  the 
original  filing  in  its  entirety. 

*  Nasdaq  will  file  with  the  Commission  pursuant 
to  Rule  19b—4  under  the  Act  a  separate  proposed 
rule  change  to  establish  NOM  as  a  facility  (as 
defined  in  Section  3(a)(2)  of  the  Act)  of  Nasdaq. 


where  consistent  with  the  Commission’s 
penny  pilot  program,  for  options, 
advancing  the  Commission’s  efforts  to 
move  the  industry  to  penny  quoting  in 
an  orderly  fashion  and  helping  to 
narrow  spreads,  reduce  payment  for 
order  flow,  and  enhance  price 
competition.®  The  text  of  the  proposed 
rule  change  is  available  on  Nasdaq’s 
Web  site  at  http://www.nasdaq.com,  on 
the  Commission’s  Web  site  at  http:// 
www.sec.gov,  at  Nasdaq,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  to  adopt  a  series 
of  rules  in  connection  with  NOM,  which 
will  be  a  facility  of  Nasdaq.  NOM  will 
operate  an  electronic  trading  system 
developed  to  trade  options  (“System”) 
that  will  provide  for  the  electronic 
display  and  execution  of  orders  in 
price/time  priority  without  regard  to  the 
status  of4he  entities  that  are  entering 
orders.  The  System  will  provide  a 
routing  service  for  orders  when  trading 
interest  is  not  present  on  NOM,  and  will 
link  with  and  comply  with  the 
obligations  of  the  Plan  for  the  Purpose 
of  Creating  and  Operating  an 
Intermarket  Linkage  (“Linkage  Plan”). 

NOM  Options  Participants 

All  Nasdaq  members  will  be  eligible 
to  participate  in  NOM  provided  that 
Nasdaq  specifically  authorizes  them  to 
trade  in  the  System.  New  Nasdaq 
members  will  be  required  to  fulfill  the 
requirements  of  the  Nasdaq  Rule  1000 
Series  as  well  as  the  incremental 
requirements  set  forth  in  the  proposed 
options  rules;  existing  Nasdaq  members 
will  be  required  to  comply  with  the 
incremental  requirements  of  the 


’  See,  e.g..  Securities  Exchange  Act  Release  No. 
55162  Uanuary  24,  2007),  72  FR  4738  (February  1, 
2007)  (approving  SR-Amex-2006-106). 


proposed  options  rules.  The  proposed 
rules  avoid  to  the  greatest  extent 
possible  proposing  requirements  that 
overlap  with  the  rules  already  set  forth 
in  the  Rule  1000  Series  of  the  Nasdaq 
Rule  Manual. 

NOM  will  have  only  one  category  of 
members,  known  as  “Options 
Participants.”  Only  Options  Pculicipants 
will  be  permitted  to  transact  business  on 
NOM  via  the  System.  Nasdaq  will 
authorize  any  Options  Participant  who 
meets  certain  enumerated  qualification 
requirements  to  obtain  access  to  NOM. 
Among  other  things.  Options 
Participants  must  be  registered  as 
broker-dealers  pursuant  to  the  Act  emd 
have  as  the  principal  purpose  of  being 
an  Options  Participant  the  conduct  of  a 
securities  business.  Every  Options 
Participant  shall  at  all  times  maintain 
membership  in  another  registered 
options  exchange  that  is  not  registered 
solely  under  Section  6(g)  of  the  Act.®  It 
is  Nasdaq’s  intent  not  to  serve  as  a 
Designated  Options  Examining 
Authority,  and  Nasdaq  will  work  with 
the  Commission  and  the  other  registered 
options  exchanges  to  ensure  that  each 
Options  Participant  will  have  as  its 
DOEA  a  registered  options  exchange 
other  than  Nasdaq,  (Options  Participants 
that  transact  business  with  customers 
must  at  all  times  be  members  of  the 
National  Association  of  Securities 
Dealers  (“NASD”). 

There  will  be  two  types  of  Options 
Participants,  Options  Order  Entry  Firms 
(“OEFs”)  and  Options  Market  Makers. 
OEFs  will  be  those  Options  Participants 
representing  customer  orders  as  agent 
on  NOM  and  non-market  maker 
participants  conducting  proprietary 
trading  as  principal.  NOM  will  not  list 
an  options  series  for  trading  unless  at 
least  one  Options  Market  Maker  is 
registered  in  that  options  series.  In 
addition,  before  NOM  opens  trading  for 
any  additional  series  of  an  options  class, 
it  would  require  at  least  one  Options 
Market  Maker  to  be  registered  for 
trading  in  that  particular  series.  NOM 
may  suspend  or  terminate  any 
registration  of  an  Options  Market  Maker 
when,  in  NOM’s  judgment,  the  interests 
of  a  fair  and  orderly  market  are  best 
served  by  such  action. 

Options  Market  Makers  are  Options 
Participants  registered  with  Nasdaq  as 
Options  Market  Makers  and  registered 
with  NOM  in  one  or  more  series  of 
options  listed  on  NOM.  Nasdaq  is 
proposing  to  permit  Options  Market 
Makers  to  register  on  a  series-by-series 
basis.  Nasdaq  does  not  view  NCDM  as  a 
“one-stop-shop”  for  trading  all  options. 
Nasdaq  believes  that  permitting  Options 


6 15  U.S.C.  78f(g). 
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Market  Makers  to  limit  their  registration 
to  series  in  which  they  are  eager  to 
provide  liquidity  is  an  efficient  way  to 
identify  options  that  will  be  actively 
traded  on  NOM.  This  will  also  allow 
Nasdaq  to  mitigate  its  use  of  excessive 
quote  message  capacity  of  the  national 
market  system  and  of  vendors.  To 
encourage  Options  Market  Makers  to 
provide  liquidity  in  the  greatest  number 
of  options  series,  Nasdaq  is  proposing  to 
require  Options  Market  Makers  to 
execute  at  least  75%  of  their  total 
options  contracts  executed  on  NOM  in 
options  series  in  which  they  are 
registered  as  Options  Market  Makers. 

To  become  an  Options  Market  Maker, 
an  Options  Participant  is  required  to 
register  by  filing  a  written  application. 
NOM  will  not  place  any  limit  on  the 
number  of  entities  that  may  become 
Options  Market  Makers.  NOM  Options 
Market  Makers  will  be  required  to 
electronically  engage  in  a  course  of 
dealing  to  enhance  liquidity  available 
on  NOM  and  to  assist  in  the 
maintenance  of  fair  and  orderly  markets. 
Among  other  things,  Options  Market 
Makers  would  have  to  satisfy  the 
following  responsibilities  and  duties 
during  trading:  (i)  Maintain  a  two-sided 
market  for  at  least  10  contracts  in  at 
least  seventy-five  percent  (75%)  of  the 
options  series  to  which  the  Options 
Market  Maker  is  registered;  (ii) 
participate  in  the  opening;  and  (iii) 
maintain  minimum  net  capital  in 
accordance  with  Commission  and 
Nasdaq  Rules.  Substantial  or  continued 
failure  by  an  Options  Market  Maker  to 
meet  any  of  its  obligations  and  duties 
will  subject  the  Options  Market  Maker 
to  disciplinary  action,  suspension,  or 
revocation  of  the  Options  Market 
Maker’s  registration  in  one  or  more 
options  series. 

Options  Market  Makers  receive 
certain  benefits  for  carrying  out  their 
duties.  For  example,  a  lender  may 
extend  credit  to  a  broker-dealer  without 
regard  to  the  restrictions  in  Regulation 
T  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  ^  if  the  credit  is 
to  be  used  to  finance  the  broker-dealer’s 
activities  as  a  market  maker  on  a 
national  securities  exchange.  Thus,  an 
Options  Market  Maker  has  a 
corresponding  obligation  to  hold  itself 
out  as  willing  to  buy  and  sell  options  for 
its  own  account  on  a  regular  or 
continuous  basis  to  justify  this  favorable 
treatment.  This  goal  will  be  supported 
by  Nasdaq’s  proposal  to  require  Options 
Market  Makers  to  execute  at  least  75% 
of  their  total  contracts  in  series  in  which 


^12CFRpart  220. 


they  are  registered  Options  Market 
Makers. 

Nasdaq  is  proposing  an  Order 
Exposure  requirement  comparable  to 
that  which  currently  applies  on  other 
registered  options  exchanges. 
Specifically,  as  set  forth  in  Chapter  VII, 
Section  14,  with  respect  to  orders  routed 
to  NOM,  Options  Participants  may  not 
execute  as  principal  orders  they 
represent  as  agent  unless  (i)  Agency 
orders  are  first  exposed  on  NOM  for  at 
least  three  (3)  seconds,  or  (ii)  the 
Options  Participant  has  been  bidding  or 
offering  on  NOM  for  at  least  three  (3) 
seconds  prior  to  receiving  an  agency 
order  that  is  executable  against  such  bid 
or  offer. 

Execution  System 

Nasdaq’s  options  trading  system  will 
leverage  Nasdaq’s  current  state  of  the  art 
technology,  including  its  customer 
connectivity,  messaging  protocols, 
quotation  and  execution  engine,  order 
router,  data  feeds,  and  network 
infrastructure.  This  approach  minimizes 
the  technical  effort  required  for  existing 
Nasdaq  members  to  begin  trading 
options  on  NOM.  As  a  result,  NOM  will 
closely  resemble  Nasdaq’s  equities 
market,  but  will  differ  from  most 
existing  options  exchanges  by,  most 
prominently,  offering  true  price/time 
priority  across  all  orders  and 
participants  rather  than  differentiating 
between  Participant/ trading  interest 
classes.® 

Like  the  Nasdaq  system  for  equities, 
all  trading  interest  entered  into  the 
Options  Trading  System  will  be 
automatically  executable.  Orders 
entered  into  the  system  will  be 
displayed  anonymously  or  with 
attribution  or  non-displayed.  For 
Participants  seeking  to  trade 
anonymously,  the  NOM  execution 
system  will  offer  fully  anonymous 
trading,  however,  options  trades  are  not 
currently  anonymous  through 
settlement.  NOM  will  become  an 
exchange  member  of  the  Options 
Clearing  Corporation  (“OCC”).®  The 
System  will  be  linked  to  OCC  for 
Nasdaq  to  transmit  locked-in  trades  for 
clearance  and  settlement. 

Hours  of  Operation.  The  options 
trading  system  will  operate  between  the 
hours  of  8  a.m.  ET  and  market  close, 
with  all  orders  being  available  for 


■  Nasdaq  has  detennined  that  its  proposed 
execution  system  can  execute  accommodation 
trades  and,  therefore,  Nasdaq  does  not  propose  to 
offer  a  Cabinet  Trading  System  as  other  exchanges 
have  chosen  to  do. 

B  Nasdaq  Execution  Services  will  maintain  its 
CXX;  membership  as  it  will  maintain  the  ability  to 
route  orders  to  the  options  exchanges  as  Nasdaq's 
broker-dealer  subsidiary. 


execution  from  9:30  a.m.  to  market  ^ 

close.  ^ 

Minimum  Quotation  and  Trading  > 

Increments.  Nasdaq  is  proposing  to  / 

apply  the  following  quotation 
increments;  (1)  If  the  options  series  is 
trading  at  less  than  $3.00,  five  (5)  cents; 

(2)  if  the  options  series  is  trading  at 
$3.00  or  higher,  ten  (10)  cents;  and  (3)  ‘ 

if  the  options  series  is  trading  pursuant  | 
to  the  Penny  Pilot  program'^  one  (1)  | 

cent  if  the  options  series  is  trading  at  ^ 

less  than  $3.00,  five  (5)  cents  if  the  | 

options  series  is  trading  at  $3.00  or  [ 

higher,  except  for  the  QQQQs,  where  f 
the  minimum  quoting  increment  will  be  It 
one  cent  for  all  series.  In  addition,  i 

Nasdaq  is  proposing  that  the  minimum  •  | 
trading  increment  for  options  contracts  ^ 

traded  on  NOM  will  be  one  (1)  cent  for  t 
all  series.  | 

NASDAQ  Opening/Halt  and  Closing  I 

Crosses.  The  NOM  system  will  support  I 
a  single  price  opening  or  re-opening  via 
an  electronic  cross.  The  NOM  crosses  at  • 
the  opening  and  at  the  resumption  of  ■ 
trading  following  a  halt  are  modeled  on  i 
the  highly-acclaimed  crosses  that 
Nasdaq  developed  for  the  trading  of 
equities,  as  set  forth  in  Nasdaq  Rules  ^ 

4753  (Halt  Cross)  and  4754  (Closing  | 

Cross).  I 

At  the  opening  of  trading  and  also  at  ; 
any  resumption  following  a  halt,  NOM 
will  execute  a  cross  modeled  on  the  . 

Nasdaq  Halt  Cross.  The  Halt  Cross  will  ' 
be  used,  rather  than  the  Nasdaq 
Opening  Cross,  because  the  Opening 
Cross  is  designed  to  operate  in  the  midst  i, 
of  a  continuous  market  such  as  exists  for  \ 
equities  prior  to  9:30  a.m.,  whereas  the  k 
Halt  Cross  is  designed  to  operate  in  the  ^ 
absence  of  a  continuous  market  such  as 
exists  for  equities  that  are  halted  and  v 

also  exists  for  options  trading  at  9:30  ’• 

a.m.  Registered  Options  Market  Makers 
will  be  required  to  participate  in  the 
opening  of  the  market  by,  at  a 
minimum,  opening  their  quotations. 

Orders  may  be  submitted,  modified,  and 
cancelled  throughout  a  brief  pre¬ 
opening  phase  preceding  the 
commencement  of  trading  on  the 
market.  During  this  pre-opening  phase, 

NOM  will  calculate  and  disseminate  a 
theoretical  opening  price,  order 
imbalance,  and  the  size  and  direction  of  ‘ 
any  imbalance.  Thereafter,  NOM  will 
determine  via  algorithm  a  single  price  at 
which  a  particular  options  series  will  ; 

open  and  will  match  via  algorithm  the  j 
maximum  number  of  available  orders. 

At  the  close  of  trading,  NOM  will  ■' 

conduct  a  single  price  cross  based  upon  • 
the  Nasdaq  Closing  Cross  for  equities.  : 
The  NOM  Closing  Cross  will  utilize  the 
same  elements  as  the  opening/halt 


See  supra  note  5. 
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crosses,  including  the  dissemination  of 
potential  closing  prices  and  imbalance 
information  as  well  as  algorithms  to 
determine  the  closing  cross  price  and  to 
pair  available  orders.  The  closing  cross 
differs  from  the  opening/halt  crosses  in 
that  NOM  will  offer  special  market-on- 
close  and  limit-on-close  orders  that  only 
participate  in  the  closing  cross  and  not 
in  the  continuous  market. 

Order  Types.  The  proposed  System 
will  make  available  to  Participants  Limit 
Orders,  Discretionary  Orders,  Reserve 
Orders,  Minimum  Quantity  Orders, 
Market  Orders,  and  Price  Improving 
Orders  with  characteristics  and 
functionality  similar  to  what  is 
currently  approved  for  use  in  the 
Nasdaq’s  equities  trading  facility. 

Nasdaq  does  not  propose  to  adopt 
“complex”  orders  at  this  time,  but  may 
propose  them  for  separate  consideration 
in  the  future. 

“Limit  Orders”  are  orders  to  buy  or 
sell  options  at  a  specified  price  or  better. 
A  limit  order  is  marketable  when,  for  a 
limit  order  to  buy,  at  the  time  it  is 
entered  into  the  System,  the  order  is 
priced  at  the  current  inside  offer  or 
higher,  or  for  a  limit  order  to  sell,  at  the 
time  it  is  entered  into  the  System,  the 
order  is  priced  at  the  inside  bid  or 
lower. 

“Discretionary  Orders”  are  orders  that 
have  a  displayed  price  and  size,  as  well 
as  a  non-displayed  discretionary  price 
range,  at  which  the  entering  party,  if 
necessary,  is  also  willing  to  buy  or  sell. 
The  non-displayed  trading  interest  is 
not  entered  into  the  System  book  but  is, 
along  with  the  displayed  size,  converted 
to  an  Immediate  or  Cancel  {“IOC”)  buy 
fsell)  order  priced  at  the  highest  (lowest) 
price  in  the  discretionary  price  range 
when  displayed  contracts  become 
available  on  the  opposite  side  of  the 
market  or  an  execution  takes  place  at 
any  price  within  the  discretionary  price 
range.  The  generation  of  this  IOC  order 
is  triggered  by  the  automatic 
cancellation  of  the  displayed  contracts 
portion  of  the  Discretionary  Order.  If 
more  than  one  Discretionary  Order  is 
available  for  conversion  to  an  IOC  order, 
the  system  will  convert  and  process  all 
such  orders  in  the  same  priority  in 
which  such  Discretionary  Orders  were 
entered.  If  an  IOC  order  is  not  executed 
in  full,  the  unexecuted  portion  of  the 
order  is  automatically  re-posted  and 
displayed  in  the  System  book  with  a 
new  time  stamp,  at  its  original 
displayed  price,  and  with  its  non- 
displayed  discretionary  price  range. 

“Reserve  Orders”  are  limit  orders  that 
have  both  a  displayed  size  as  well  as  an 
additional  non-displayed  amount.  Both 
the  displayed  and  non-diSplayed 
portions  of  the  Reserve  Order  are 


available  for  potential  execution  against 
incoming  orders.  If  the  displayed 
portion  of  a  Reserve  Order  is  fully 
executed,  the  System  will  replenish  the 
display  portion  from  reserve.  A  new 
timestamp  is  created  for  the  replenished 
portion  of  the  order  each  time  it  is 
replenished  from  reserve,  while  the 
reserve  portion  retains  the  time-stamp  of 
its  original  entry. 

“Minimum  Quantity  Orders”  are 
orders  that  require  that  a  specified 
minimum  quantity  of  contracts  be 
obtained,  or  the  order  is  cancelled. 
Minimum  Quantity  Orders  may  only  be 
entered  with  a  time-in-force  designation 
of  IOC.  Minimum  Quantity  Orders  with 
an  IOC  time  in  force  received  prior  to 
the  opening  cross  will  be  rejected. 

“Market  Orders”  are  orders  to  buy  or 
sell  at  the  best  price  available  at  the  time 
of  execution. 

“Price  Improving  Orders”  are  orders 
to  buy  or  sell  an  option  at  a  specified 
price  at  an  increment  smaller  than  the 
minimum  price  variation  in  the 
security.  Price  Improving  Orders  may  be 
entered  in  increments  as  small  as  one 
cent.  Price  improving  orders  that  are 
available  for  display  will  be  displayed  at 
the  appropriate  minimum  quotation 
increment  (rounding  down  to  the  proper 
increment  for  buys,  up  to  the  proper 
increment  for  sells). 

Time  in  Force  Designations. 
Participants  entering  orders  into  the 
System  may  designate  such  orders  to 
remain  in  force  and  available  for  display 
and/or  potential  execution  for  varying 
'periods  of  time.  Unless  cancelled 
earlier,  once  these  time  periods  expire, 
the  order  (or  the  unexecuted  portion 
thereof)  is  returned  to  the  entering 
party. 

“Expire  Time”  or  “EXPR”  are  orders 
that,  jf -after  entry  into  the  System,  the 
order  is  not  fully  executed,  the  order  (or 
the  unexecuted  portion  thereof)  shall 
remain  available  for  potential  display 
and/or  execution  for  the  amount  of  time 
specified  by  the  entering  Participant 
unless  canceled  by  the  entering  party. 
EXPR  Orders  wilLbe  available  for  entry 
from  8  a.m.  until  market  close  and  for 
execution  from  9:30  a.m.  until  market 
close. 

“Immediate  Or  Cancel”  or  “IOC” 
orders  are  orders  that  if,  after  entry  into 
the  System,  a  marketable  limit  order  (or 
unexecuted  portion  thereof)  becomes 
non-marketable,  the  order  (or 
unexecuted  portion  thereof)  will  be 
canceled  and  returned  to  the  entering 
participant.  IOC  Orders  will  be  available 
for  entry  from  8  a.m.  until  market  close 
and  for  potential  execution  from  9:30 
a.m.  until  market  close.  IOC  Orders 
entered  between  8  a.m.  and  9:30  a.m. 
Eastern  Time  will  be  held  within  the 


System  until  9:30  a.m.  at  which  time  the 
System  shall  determine  whether  such 
orders  are  marketable. 

“DAY”  orders  are  orders  that  if,  after 
entry  into  the  System,  the  order  is  not 
fully  executed,  the  ord§r  (or  unexecuted 
portion  thereof)  will  remain  available 
for  potential  display  and/or  execution 
until  market  close,  unless  canceled  by 
the  entering  party,  after  which  it  shall 
be  returned  to  the  entering  party.  DAY 
Orders  will  be  available  for  entry  from 
8  a.m.  until  market  close  and  for 
potential  execution  from  9:30  a.m.  until 
market  close. 

“Good  Til  Cancelled”  or  “GTC” 
orders  are  orders  that  if,  after  entry  into 
System,  the  order  is  not  fully  executed, 
the  order  (or  unexecuted  portion 
thereof)  will  remain  available  for 
potential  display  and/or  execution 
unless  cancelled  by  the  entering  party, 
or  until  the  option  expires,  whichever 
comes  first.  GTC  Orders  will  be 
available  for  entry  ft-om  8  a.m.  until 
market  close  and  for  potential  execution 
from  9:30  a.m.  until  market  close. 

Order  Display/Matching  System.  The 
System  will  be  based  upon  functionality 
currently  approved  for  use  in  Nasdaq’s 
equities  trading  system.  Specifically,  the 
System  will  allow  participants  to  enter 
priced  limit  orders  to  buy  and  sell 
NOM-listed  options  as  attributed,  non- 
attributed,  or  non-displayed  orders.  , 
Attributable  Orders  are  designated  for 
display  (price  and  size)  next  to  the 
Participant’s  MPID.  Non-Attributable 
Orders  are  entered  by  a  Participant  and 
designated  for  display  (price  and  size) 
on  an  anonymous  basis  in  the  order 
display  service  of  the  System.  Non- 
Displayed  Orders  are  not  displayed  in 
the  System,  but  nevertheless  remain 
available  for  potential  execution  against 
all  incoming  orders  until  executed  in 
full  or  cancelled. 

Options  Participants  will  be  permitted 
to  enter  multiple  orders  at  single  or 
multiple  price  levels  and  will  have  the 
option  to  have  a  portion  of  their  order 
held  in  reserve  and  not  displayed  to  the 
marketplace. 

Routing.  NOM  will  support  orders 
that  are  designated  to  be  routed  to  the 
National  Best  Bid  and  Offer  (“NBBO”) 
as  well  as  orders  that  will  execute  only 
within  NOM.  Orders  that  are  designated 
to  execute  at  the  NBBO  will  be  routed 
to  other  options  markets  to  be  executed 
when  Nasdaq  is  not  at  the  NBBO, 
consistent  with  the  Options  InterMarket 
Linkage.  The  system  will  ensure  that 
orders  designated  to  only  execute 
within  the  system  will  not  create  a  trade 
through  or  locked  or  crossed  market 
violation. 

Book  Processing.  The  System,  like  the 
equities  facility,  will  have  a  single 
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execution  algorithm  based  on  priee/time 
priority.  For  each  order,  among  equally- 
priced  or  better-priced  trading  interest, 
the  System  executes  against  available 
contra-side  displayed  contract  amounts 
in  full,  in  price/tftae  priority,  before 
then  moving  to  any  non-displayed 
contracts  which  are  likewise  executed 
in  price/time  priority. 

Data  Feed.  The  System  will  create  a 
proprietary  data  feed  which  will  include 
all  displayed  orders,  both  attributable 
and  non-attributable.  Initially,  in  order 
to  save  capacity,  the  proprietary  data 
will  not  include  the  market  participant 
identifiers  for  attributable  orders. 

Linkage  Plan  Rules 

NOM  will  participate  in  the  Linkage 
Plan  to  receive  orders  from  options 
exchanges  that  use  the  Options 
Intermarket  Linkage  (“Linkage”)  to 
route  orders.  Nasdaq  plans  to  use  its 
proprietary  order  router  to  send  orders 
to  other  options  exchanges. 

Nonetheless,  in  order  to  participate  and 
to  receive  orders,  NOM  is  proposing  to 
adopt  rules  relating  to  the  Linkage  that 
are  substantially  similar  to  the  rules  in 
place  on'all  of  the  options  exch^ges 
that  are  Participants  to  the  Linkage  Plan. 

In  general,  the  proposed  rules  contain 
relevant  definitions,  establish  the 
conditions  pursuant  to  which  Market 
Mcikers  may  enter  Linkage  orders, 
impose  obligations  on  NOM  regarding 
how  it  must  process  incoming  Linkage 
orders,  and  establish  a  general  standard 
that  Options  Participants  should  avoid 
trade-throughs.  The  proposed  NOM 
Rules  establish  potential  regulatory 
liability  for  Options  Participants  who 
engage  in  a  pattern  or  practice  of  trading 
through  other  exchanges,  establish 
obligations  with  respect  to  locked  and 
crossed  markets,  and  restrict  a  market 
maker  on  NOM  from  sending  principal 
orders  (other  than  principal  acting  as 
agent  [“P/A”]  orders),  which  reflect 
unexecuted  customer  orders  through  the 
Linkage  if  the  market  maker  affects  less 
than  80%  of  specified  order  flow  on 
NOM. 

For  those  limited  instances  where 
Nasdaq  does  use  the  Linkage  to  send 
orders,  Nasdaq  is  proposing  to  designate 
one  Market  Maker  per  eligible  class  as 
the  “InterMarket  Linkage  Market 
Maker”  or  “ILM”  to  be  responsible  for 
settling  P/A  and  Satisfaction  orders  that 
would  be  sent  to  away  markets  through 
the  Linkage  for  a  given  class  of  options 
trading  on  NOM.”  The  ILM  responsible 
for  such  orders  will  be  specifically 


The  ILM  will  perform  the  same  functions  that 
the  BOX  InterMarket  Linkage  Market  Maker 
performs  on  the  Boston  Options  Exchange  facility 
of  the  Boston  Stock  Exchange  (“BOX”).  See  BOX 
Rules,  Chapter  Vl,  Section  5(a)(ix)  and  Chapter  XII. 


designated  in  each  Eligible  Class  traded 
on  NOM  and  will  be  required  to  adhere 
to  the  responsibilities  of  an  Eligible 
Market  Maker,  as  set  forth  in  the 
Linkage  Plan. 

The  ILM  also  will  be  required  to  act 
with  due  diligence  with  regard  to  the 
interests  of  orders  entrusted  to  it  and 
fulfill  other  duties  of  an  agent, 
including,  but  not  limited  to,  ensuring 
that  such  orders,  regardless  of  their  size 
or  source,  receive  proper  representation 
and  timely  execution  in  accordance 
with  the  terms  of  the  orders  and  the 
rules  of  NOM.  NOM  will  immediately 
route  all  P/A  orders  on  behalf  of  the  ILM 
according  to  these  instructions.  The 
order  would  be  generated  automatically 
by  NOM  and  routed  to  the  away 
exchange  with  the  required  clearing 
information  included.  Each  execution 
received  from  an  away  exchange  would 
result  in  the  automatic  generation  of  a 
trade  execution  on  NOM  between  the 
original  order  and  the  ILM.  This 
designation  of  ILM  will  ensure  that 
P/A  and  Satisfaction  orders  will  be 
handled  in  accordance  with  the  Linkage 
Plan. 

Securities  Traded  on  NOM 

Nasdaq  proposes  to  adopt  listing 
standards  for  Options  traded  on  NOM 
(Chapter  IV  of  the  proposed  rules)  as 
well  as  for  Index  Options  (Chapter  VIX) 
that  are  identical  to  the  approved  rules 
of  other  options  exchanges. ^2  Nasdaq 
will  join  the  Options  Listings 
Procedures  Plan  and  will  list  and  trade 
options  already  listed  on  other  options 
exchanges.  Nasdaq  will  gradually  phase- 
in  its  trading  of  options,  beginning  with 
a  selection  of  actively  traded  options.  At 
least  initially,  Nasdaq  does  not  plan  to 
develop  new  options  products  or  listing 
standards.  Nasdaq  is  aware  that,  in  the 
event  Nasdaq  determines  to  trade  an 
options  class  not  listed  on  another 
registered  options  exchange  or  within 
Nasdaq’s  existing  listing  standards, 
Nasdaq  will  be  required  to  submit  a 
proposed  rule  change  to  establish  listing 
standards. 

Conduct  and  Operational  Ruins  for 
Options  Participants 

Nasdaq  proposes  to  adopt  rules  that 
are  substantially  similar  to  the  approved 
rules  of  other  options  exchanges.  Thus, 
Nasdaq  proposes  to  adopt  rules  that  are 
substantially  similar  to  the  rules  of  BOX 
regarding:  exercises  and  deliveries 
(NOM  proposed  rules.  Chapter  VIII); 
records,  reports,  and  audits  (Chapter 
IX);  summaries  and  suspensions  and 
minor  rule  violations  (Chapter  X);  doing 


See,  e.g.,  BOX  Rules,  Chapters  IV  and  XIV. 


business  with  the  public  (Chapter  XI); 
Bnd  margin  (Chapter  XIII). 

Nasdaq  proposes  to  adopt  Business 
Conduct  Rules  (Chapter  III)  that  are 
consistent  with  the  BOX  Business 
Conduct  Rules,  with  certain 
exceptions. Specifically,  with  respect 
to  Position  Limits  (Section  7), 

Exceptions  from  Position  Limits 
(Section  8),  Exercise  Limits  (Section  9), 
and  Reports  Related  to  Position  Limits 
(Section  10),  Nasdaq  is  proposing  to 
apply  the  limits  established  pursuant  to 
the  rules  of  the  Chicago  Board  Options 
Exchange  (“CBOE”),  although  NOM  will 
establish  such  limits  for  products  not 
traded  on  the  CBOE.  By  expressly 
incorporating  an  already-approved 
limit,  Nasdaq  will  ensure  that  an 
appropriate  limit  is  in  place  at  all  times 
without  the  need  to  continually  adjust 
its  rules  or  to  disrupt  the  operations  of 
its  participants.  With  respect  to 
financial  and  operational  rules,  Nasdaq 
proposes  to  adopt  rules  similar  to  those 
of  existing  options  exchanges  regarding 
exercises  and  deliveries,  margin,  net 
capital,  and  books  and  records. 

National  Market  System 

NOM  will  operate  as  a  full  and  equal 
participant  in  the  national  market 
system  for  options  trading  established 
under  Section  11 A  of  the  Act,^^  just  as 
its  equities  market  participates  today. 
NOM  will  become  a  member  of  the 
Options  Price  Reporting  Authority,  the 
Options  Linkage  Authority,  the  Options 
Regulatory  Surveillance  Authority,  and 
the  Options  Listing  Procedures  Plan. 

NOM  expects  to  participate  in  those 
plans  on  the  same  terms  currently 
applicable  to  current  members  of  those 
plans,  and  it  expects  little  or  no  plan 
impact  due  to  the  fact  that  NOM’s 
market  will  operate  on  price/time  . 
priority.  Nasdaq  has  contacted  the 
leadership  of  each  options-related 
national  market  system  plan  to  begin  the 
membership  process. 

.  Regulation 

NOM  will  leverage  many  of  the 
structures  that  Nasdaq  established  to 
operate  a  national  securities  exchange  in 
compliance  with  Section  6  of  the  Act.’® 
As  described  in  more  detail  below,  there 
will  he  three  elements  of  that  regulation: 
(1)  Nasdaq  will  join  the  existing  options 
industry  agreements  pursuant  to  Section 
17(d)  of  the  Act,’®  as  it  did  with  respect 
to  equities;  (2)  Nasdaq’s  Regulatory 
Services  Agreement  with  NASD  will 
govern  many  aspects  of  the  regulation 


”  .See  BOX  Rules,  Chapter  III. 
“15U.S.C.  78k-l. 

'5 15  U.S.C.  78f. 

’eiSU.S.C.  78q(d). 


Federal  Register/ Vol.  72,  No.  83 /Tuesday,  May  1,  2007/Notices 


23873 


I  and  discipline  of  members  that 

participate  in  options  trading,  just  as  it 
does'  for  equities  regulation:  and  (3) 

I  Nasdaq  will  perform  options  listing 
regulation  as  well  as  real-time 
regulation  of  options  trading  as  it  does 
I  today  for  equities.  The  principle  here, 
r  again,  is  that  Nasdaq  will  regulate  its 
I  options  market  much  as  it  does  the 
equities  market  today. 

Section  17(d)  of  the  Act  and  the 
related  Exchange  Act  rules  permit  self- 
regulatory  organizations  (“SROs”)  to 
allocate  certain  regulatory 
I  responsibilities  to  avoid  duplicative 
oversight  and  regulation.  Under 
Exchange  Act  Rule  17d-l,^^  the 
Commission  designates  one  SRO  to  bo 
the  Designated  Examining  Authority 
(“DEA”)  for  each  broker-dealer  that  is  a 
member  of  more  than  one  SRO.  The 
DEA  is  responsible  for  the  financial 
aspects  of  that  broker-dealer’s  regulatory 
oversight.  Because  Nasdaq  members 
also  must  be  members  of  at  least  one 
other  SRO,  Nasdaq  would  generally  not 
be  designated  as  the  DEA  for  any  of  its 
members. 

Rule  17d-2  under  the  Act  permits 
SROs  to  file  with  the  Commission  plans 
under  which  the  SROs  allocate  among 
each  other  the  responsibility  to  receive 
regulatory  reports  from,  and  examine 
and  enforce  compliance  with,  specified 
provisions  of  the  Act  and  rules 
thereunder  and  SRO  rules  by  firms  that 
are  members  of  more  than  one  SRO 
(“common  members”).  If  such  a  plan  is 
declared  effective  by  the  Commission, 
an  SRO  -that  is  a  party  to  the  plan  is 
relieved  of  regulatory  responsibility  as 
to  any  common  member  for  whom 
responsibility  is  allocated  under  the 
plan  to  another  SRO. 

All  of  the  options  exchanges,  NASD, 
and  the  New  York  Stock  Exchange  have 
entered  into  the  Options  Sales  Practices 
Agreement,  a  Rule  17d-2  agreement. 
Under  this  Agreement,  the  examining 
SROs  will  examine  firms  that  are 
common  members  of  Nasdaq  and  the 
particular  examining  SRO  for 
compliance  with  certain  provisions  of 
the  Act,  certain  of  the  rules  and 
regulations  adopted  thereunder,  certain 
examining  SRO  rules,  and  certain  NOM 
Rules.  In  addition,  NOM  Rules 
contemplate  participation  in  this 
Agreement  by  requiring  that  any 
Options  Participant  also  be  a  member  of 
at  least  one  of  the  examining  SROs. 

For  those  regulatory  responsibilities 
that  fall  outside  the  scope  of  any  Rule 
17d-2  agreements,  Nasdaq  will  retain 
full  regulatory  responsibility  under  the 
Exchange  Act.  However,  Nasdaq  has 


'^17CFR  240.17d-l. 
>''17CFR240.17d-2. 


entered  into  a  Regulatory  Services 
Agreement  with  NASD,  pursuant  to 
which  NASD  personnel  operate  as 
agents  for  Nasdaq  in  performing  certain 
of  these  functions.  As  is  the  case  with 
Nasdaq’s  equities  market,  Nasdaq  will 
supervise  NASD  Regulation  and 
continue  to  bear  ultimate  regulatory 
responsibility. 

Finally,  as  it  does  with  equities,  ' 
Nasdaq  Regulation  will  perform  real¬ 
time  surveillance  of  NOM  for  the 
purpose  of  maintaining  a  fair  and 
orderly  market  at  all  times.  As  it  does 
with  Nasdaq’s  equities  trading,  Nasdaq 
Regulation  will  monitor  Nasdaq’s 
options  trading  market  on  a  real-time 
basis  to  identify  unusual  trading 
patterns  and  determine  whether 
particular  trading  activity  requires 
further  regulatory  investigation  by 
NASD. 

In  addition,  Nasdaq  Regulation  will 
oversee  the  process  for  determining  and 
implementing  trade  halts,  identifying 
and  responding  to  unusual  market 
conditions,  and  administering  Nasdaq’s 
process  for  identifying  and  remediating 
“obvious  errors”  by  and  among  its 
Options  Participants.^^  Nasdaq 
proposed  rules  (Chapter  V)  regarding 
halts,  unusual  market  conditions, 
extraordinary  market  volatility,  and 
audit  trail  are  closely  modeled  on  the 
approved  rv^ps  of  the  BOX.^** 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,2i  in  general,  and  with 
Section  6(b)(5)  of  the  Act,22  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to^fester  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  firee  and  Open  market 
and  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest:  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers, 
or  to  regulate  by  virtue  of  any  authority 
conferred  by  this  title  matters  not 
related  to  the  purposes  of  this  title  or  to 
the  administration  of  the  exchange. 


Nasdaq's  proposed  Obvious  Error  guidelines 
and  procedures  closely  resemble  the  rules  of  the 
Philadelphia  Stock  Exchange,  particularly  with 
respect  to  the  establishment  of  a  Theoretical  Price 
against  which  to  measure  for  obvious  errors. 

See  BOX  Rules,  Chapter  V. 

15  U.S.C.  78f. 

22  15  U.S.C.  78Hb)(5). 


B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Nasdaq 
operates  in  an  intensely  competitive 
global  marketplace  for  listings,  financial 
products,  transaction  services,  and 
market  data.  Relying  on  its  array  of 
services  and  benefits,  Nasdaq  competes 
for  the  privilege  of  providing  market 
and  listing  services  to  broker-dealers 
and  issuers.  Nasdaq’s  ability  to  compete 
in  this  environment  is  based  in  large 
part  on  the  quality  of  its  trading 
systems,  the  overall  quality  of  its  market 
and  its  attractiveness  to  the  largest 
number  of  investors,  as  measured  by 
speed,  likelihood  and  cost  of 
executions,  as  well  as  spreads,  fairness, 
and  transparency. 

With  these  aspects  of  competition  as 
a  guide,  Nasdaq  designed  its  current 
proposal  to  create  the  fastest,  fairest, 
most  transparent,  most  efficient,  and 
least  expensive  trading  venue  available 
for  the  trading  of  options.  The  proposed 
system  will  incorporate  the  best 
functional  elements  from  Nasdaq’s 
equity  trading  system.  The  resulting 
system  will  reduce  overall  trading  costs 
and  increase  price  competition,  both 
pro-competitive  developments.  Nasdaq  ’ 
believes  that  the  resulting  system  will 
have  the  pro-competitive  effect  of 
spurring  further  initiative  and 
innovation  among  market  centers  and 
market  participants.  Market  participants 
that  disagree  and  do  not  view  these 
developments  as  pro-competitive,  will 
have  the  flexibility  to  use  only  those 
functions  that  improve  their  trading  or 
to  not  use  the  system  at  all: 
participation  in  the  system  in  whole  or 
in  part  is  completely  voluntary. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  Nasdaq  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change:  or 
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(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Comments  may  be  submitted  by 
any  of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.goy/ 
rules/ sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NASDAQ-2007-004  on  the 
subject  line. 

Paper  Comments 

,  •  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Secmities  and  Exchange  Commission, 
Station  Place,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASDAQ-2007-004.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  yoiu 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq. 

All  comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  publicly  available.  All 
submissions  should  refer  to  File 
Number  SR-NASDAQ-2007-004  and 
should  be  submitted  on  or  before  May 
22,  2007. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-8244  Filed  4-30-07;  8:45  am] 
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Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  of  Proposed  Rule  Change  and 
Amendments  Nos.  1, 2,  and  3  Thereto 
To  Reestablish  a  Quotation  and 
Trading  System  for  Securities  That  Are 
Designated  by  The  PORTAL®  Market 
as  PORTAL  si^urities 

April  25,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),’  and  Rule  19b— 4  thereunder, ^ 
notice  is  hereby  given  that  on  December 
22,  2006,  The  NASDAQ  Stock  Market 
LLC  (“Nasdaq”),  filed  with  the 
Secmities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
substantially  prepared  by  Nasdaq.  On 
March  6,  2007,  Nasdaq  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  April  3,  2007,  Nasdaq  filed 
Amendment  No.  3  to  the  proposed  rule 
change.**  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  reestablish  a 
quotation  and  trading  system  for 
securities  that  are  designated  by  The 
PORTAL®  Market  (“PORTAL”  or  the 
“PORTAL®  Market”)  as  PORTAL 
securities. 

The  text  of  the  proposed  rule  change 
is  available  on  Nasdaq’s  Web  site  at 
http://www.nasdaq.com,  at  Nasdaq’s 
principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 


23 17  CFR  200.30-3(a)(12). 

’  15  U.S.C.  78s(b){l). 

2  17CFR240.19b-4. 

3  Amendment  No.  1  replaced  and  superseded  the 
original  filing  in  its  entirety. 

'*  Amendment  No.  2  was  filed  and  withdrawn  on 
April  3.  2007. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 
Backgroimd 

Nasdaq  currently  operates  the 
PORTAL  Market  for  securities  that  were 
sold  in  private  placements  and  are 
eligible  for  resale  under  SEC  Rule 
144A  5  adopted  under  the  Securities  Act 
of  1933  (“Securities  Act”).  The  National 
Association  of  Securities  Dealers,  Inc. 
pNASD”)  created  the  PORTAL  Market 
in  1990,®  simultaneously  with  the  SEC’s 
adoption  of  Rule  144A,^  for  the 
purposes  of  quotation,  trading,  and 
trade  reporting  in  securities  deemed 
eligible  by  the  NASD  for  resale  under 
Rule  144A.  Rule  144A  provides  an 
exemption  from  registration  under 
Section  5  of  the  Securities  Act  ®  for 
resales  of  privately  placed  securities  to 
investors  that  meet  the  eligibility 
requirements  of  being  a  qualified 
institutional  buyer  (“QIB”)  under  Rule 
144A(a)(l),^  i.e.,  institutional  investors 
that  in  the  aggregate  own  or  invest  on 
a  discretionary  basis  at  least  $100 
million  in  securities  and  broker/dealers 
that  in  the  aggregate  own  or  invest  on 
a  discretionary  basis  at  least  $10  million 


S17CFR230.144A. 

®  See  Securities  Exchange  Act  Release  No.  27956 
(April  27, 1990),  55  FR  18781  (May  4, 1990)  (SR- 
NASD-88-23).  The  PORTAL  Rules  were 
subsequently  amended.  See  Securities  Exchange 
Act  Release  Nos.  28678  (December  6, 1990),  55  FR 
51194:  (December  12,  1990)  (SR-NASD-90-50); 
33326  (December  13, 1993),  58  FR  66388  (December 
20, 1993)  (SR-NASD-91-5);  34562  (August  19, 
1994),  59  FR  44210  (August  26,  1994)  (SR-NASD- 
94-39);  35083  (December  12, 1994),  59  FR  65104 
(December  16, 1994)  (SR-NASD-94-65);  40424 
(September  10, 1998),  63  FR  49623  (September  16. 
1998)  (SR-NASD-98-68);  43873  (January  23,  2001), 
66  FR  8131  (January  29,  2001)  (SR-NASD-99-65); 
44042  (March  6,  2001),  66  FR  14969  (March  14. 
2001)  (SR-NASD-99-66);  NASD  Notice  to  Members 
01-19  (March  2001)  (the  “2001  PORTAL  rule 
filing”). 

2  See  Securities  Exchange  Act  Release  No.  27928 
(April  23, 1990),  55  FR  17933  (April  30,  1990). 

•15  U.S.C.  77e. 

»17  CFR  230.144A(a)(l). 
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in  securities.  The  Depository  Trust 
Company  (“DTC”)  can  make  Rule  144A 
securities  eligible  for  deposit,  book- 
entry  delivery,  and  other  depository 
services  provided  that  such  Rule  144 A 
securities,  except  in  the  case  of 
investment  grade  rated  debt,’“  are 
designated  for  inclusion  in  a  system  of 
a  self-regulatory  organization  (“SRO”) 
for  the  reporting,  quoting  and  trading  of 
Rule  144A  securities.  An  issuer  of  an 
investment  grade  rated  debt  issue  can 
apply  directly  to  DTC  for  book-entry 
services  under  DTC  rules  (“Rule  144A 
investment  grade  rated  debt  issues”) 
and  need  not  also  qualify  the  security  as 
a  PORTAL-designated  security.” 

The  sole  current  function  or  Nasdaq 
related  to  the  PORTAL  Market  is  to 
review  whether  an  issue  of  privately 
placed  securities  meets  the  eligibility 
requirements  of  Rule  144A,’2  thereby 
qualifying  the  securities  for  DTC  book- 
entry  services.  The  PORTAL  Market,  as 
originally  approved  by  the  SEC  in  1990, 
was  intended  to  function  as  a  system 
that  would  allow  NASD  members  and 
QIBs  to  trade  PORTAL-designated 
securities  in  a  closed  system  in 
compliance  with  SEC  Rule  144A.  Thus, 
the  PORTAL  rules  included 
requirements  to  qualify  NASD  members 
and  QIBs  as  “PORTAL  Participants”  for 
qualified  NASD  members  to  enter 
quotations  in  PORTAL  securities  and  to 
submit  trade  reports  for  PORTAL  trades 
to  the  PORTAL  system  for  comparison, 
clearance,  and  settlement. 

These  market-related  functions  in 
PORTAL  securities  as  originally 
approved  by  the  SEC  in  1990  did  not, 
however,  develop  as  anticipated.  In 
particular,  Nasdaq  believes  that  the 
NASD’s  adoption  of  PORTAL  rules  that 
imposed  trade  reporting  for  all 
transactions  in  PORTAL  securities, 
which  occurred  at  a  time  when  no  trade 
reporting  requirements  applied  to 
privately-placed  securities  in  general, 
ultimately  were  not  implemented 


Investment  grade  rated  debt  includes 
nonconvertible  debt  securities  and  nonconvertible 
preferred  stock  that  are  rated  in  one  of  the  top  four 
generic  rating  categories  by  a  nationally  r^ognized 
statistical  rating  organization. 

’*  See  Securities  Exchange  Act  Release  No.  33327 
(December  13.  1993).  58  KR  67878  (December  22. 
1993)  (SR-DTC-90-06). 

Nasdaq  staff  historically  had  responsibility  for 
review  of  PORTAL  Market  applications  to 
determinathe  eligibility  of  securities  and, 
originally,  PORTAL  Participants  (including  broker/ 
dealers  and  investors).  Upon  the  separation  of 
Nasdaq  from  the  NASD  and  the  approval  of  Nasdaq 
as  a  registered  national  securities  exchange  under 
Section  6  of  the  Act,  the  review  functions  for 
PORTAL  Market  eligibility  were  retained  by 
Nasdaq,  and  the  PORTAL  Market  rules  in  the  NASD 
■Rule  5300  Series  became  the  Nasdaq  Rule  6500 
Series.  See  Securities  Exchange  Act  Release  No. 
53128  Oanuary  13,  2006),  71  FR  3550  ()anuarv  23. 
2006). 


because  of:  (1)  A  cumbersome 
technology  for  access  to  the  PORTAL 
Market  computer  system  for  reporting 
purposes,  which  was  a  stand-alone 
computer  system;  and  (2)  resistance  to 
the  imposition  of  trade  reporting  in  Rule 
144 A  equity  and  in  both  Rule  144 A  and 
SEC-registered  debt. 

In  a  continuing  effort  to  encourage 
trade-reporting  in  PORTAL-designated 
securities,  the  NASD  obtained  SEC 
approval  in  1998  of  an  interpretation  of 
the  definition  of  the  term  “ACT  Eligible 
Security”  in  NASD  Rule  6110(a)  for  the 
Automated  Confirmation  Transaction 
Service  (“ACT”)  to  include  all 
securities  designated  as  PORTAL 
securities  pursuant  to  the  PORTAL  rules 
to  the  extent  transactions  in  such 
PORTAL-designated  securities  were 
voluntarily  submitted  to  ACT  solely  for 
reconciliation  and  comparison.”  In 
addition,  the  NASD  submitted  a  letter  to 
the  Divisions  of  Market  Regulation  and 
Corporation  Finance  of  the  SEC,  dated 
November  16,  1998,  advising  that  the 
NASD  would  eliminate  the  Stratus 
computer  system  that  supported  the 
PORTAL  Market.  On  January  23,  2001, 
the  SEC  approved  the  establishment  of 
a  corporate  bond  trade  reporting  and 
transaction  dissemination  facility, 
known  as  the  Trade  Reporting  and 
Compliance  Engine  or  “TRACE,” 
which  required  trade  reporting  in  most 
PORTAL  designated  securities  and 
investment  grade  debt  Rule  144 A 
securities  that  are  DTC  eligible.’** 


ACT  is  a  system  owned  and  operated  by 
Nasdaq  that  accommodates  reporting  and 
dissemination  of  last  sale  reports  for  secondary 
market  transactions  in  equity  securities  and  can 
provide  automated  comparison  and  confirmation 
services  and  can  forward  confirmed  trades  to  DTC 
for  settlement.  The  OTC  Trade  Reporting  Facility 
provides  th^  same  functions  for  reporting  trades  in 
PORTAL  equity  securities  as  previously  performed 
by  ACT. 

'•*  See  Securities  Exchange  Act  Release  No.  40424 
(September  10. 1998),  63  FR  49623  (September  16, 
1998)  (SR-NASD-98-68). 

TRACE  is  a  system  operated  by  the  NASD  that 
facilitates  the  mandatory  reporting  of  over-the- 
counter  secondary  market  transactions  in  eligible 
fixed  income  securities.  See*  NASD  Rule  6200 
Series. 

'®See  Securities  Exchange  Act  Release  No.  43873 
(January  23,  2001),  66  FR  8131  (January  29,  2001) 
(and  related  NASD  Notice  to  Members  01-18 
(March  2001)).  Other  changes  were  subsequently 
made  to  the  TRACE  rules.  See  Securities  ^change 
Act  Release  Nos.  48056  (June  18,  2003),  68  FR 
37886  (June  25.  2003)  (SR-NASD-2003-78)  (and 
related  NASD  Notice  to  Members  03-36  (June 

2003) );  48305  (August  8.  2003),  68  FR  48656 
(August  14.  2003)  (SR-NASD-2003-991  (and  related 
NASD  Notice  to  Members  03-45  (August  2003)); 
49854  (June  14,  2004),  69  FR  35088  (June  23.  2004) 
(SR-NASD-2004-57)  (and  related  NASD  Notice  to 
Members  04-51  (July  2004));  50317  (September  3. 

2004) ,  69  FR  55202  (September  13.  2004)  (SR- 
NASD-2004-94)  (and  related  NASD  Notice  to 
Members  04-65  (September  2004));  50977  (January 
6,  2005),  70  FR  2202  (January  12,  2005)  (SR-NASD- 


On  March  6,  ^001,”  the  SEC 
approved  amendments  to  the  PORTAL 
rules  to  require  that  NASD  members 
submit  trade  reports  of  secondary 
market  transactions  in  PORTAL- 
designated  equity  securities  through 
ACT  and  of  most  PORTAL-designated 
debt  securities  through  TRACE.”*  Only 
trade  reporting  obligations  were 
imposed  with  respect  to  secondary 
market  transactions  in  PORTAL  equity 
and  debt  securities. 

The  use  of  TRACE  and  ACT  for 
mandatory  trade  reporting  of  secondary 
market  transactions  in  PORTAL 
securities  was  intended  to  address  the 
technological  and  cost  problems  that 
were  associated  with  the  reporting  of 
such  trades  through  the  stand-alone 
PORTAL  computer  syst«n.  The  SEC 
also,  as  part  of  the  same  rule  change, 
approved  the  elimination  of  a  large 
number  of  obsolete  provisions  in  the 
PORTAL  rules,  including  the 
registration  requirements  for  NASD 
members  and  QIBs  to  trade  in  a  closed 
system,  rules  regulating  the  quotation 
and  trading  of  PORTAL  securities,  and 
the  unsuccessful  PORTAL  trade 
reporting  requirements.’** 

The  Current  Trading  Environment  for 
PORTAL  Securities 

The  market,  trading,  and 
technological  environments  for 
PORTAL  securities  have  evolved.  .As 
stated  previously,  mandatory  trade 
reporting  applies  to  almost  all  PORTAL 
securities.  Today,  pursuant  to  NASD 
Rule  6700  Series,  trade  reports  in  all 
PORTAL-designated  equity  securities 
are  submitted  to  the  NASD’s  OTC 
Reporting  Facility  (“OTC  Reporting 
Facility”)  and  trade  reports  in  most 
PORTAL-designated  debt  securities 
continue  to  be  submitted  to  TRACE. 
There  is  no  public  dissemination  in  any 


2004-189)  (and  related  NASD  Notice  to  Members 
05-05  (January  2005));  51611  (April  26,  2005),  70 
FR  22735  (May  2,  2005)  (SR-NASD-2005-026)  (and 
related  NASD  Notice  to  Members  05-37  (May 

2005) );  52183  (August  1.  2005),  70  FR  46239 
(August  9,  2005)  (SR-NASD-2005-63)  (and  related 
NASD  Notice  to  Memliers  05-52  (August  2005)); 
53031  (December  28,  2005),  71  FR  634  (January  5, 

2006)  (SR-NASD-2005-120)  (and  related  NASD 
Notice  to  Members  06-01  (January  2006)). 

See  supra,  note  6,  the  2001  PORTAL  rule  filing. 

'*  A  limited  numlser  of  PORTAL  debt  securities 
are  not  subject  to  trade  reporting  to  TRACE,  e.g., 
mortgage  or  asset  backed  securities,  collateralized 
mortgage  obligations,  money  market  insboiments, 
and  municipal  and  municipal-derivative  securities. 

'^In  another  rule  change,  the  NASD  amended  the 
Uniform  Practice  Code  to  apply  to  re-sales  of 
restricted  securities  as  dehned  in  Rule  144(a)(3) 
under  the  Securities  Act.  See  Securities  Exchange 
Act  Release  No.  38491  (April  9, 1997),  62  FR  18665 
(April  16,  1997)  (SR-NASD-97-06);  see  also 
Section  11100(a)  of  the  NASD  Uniform  Practice 
Code. 

^°See  NASD  Rule  6600  Series. 
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form  of  information  in  trade  reports 
submitted  with  respect  to  PORTAL 
securities  and  depository-eligible  Rule 
144 A  investment  grade  rated  debt 
issues.  NASD  provides  ongoing 
surveillance  of  the  trade  reports  in 
PORTAL  securities  that  are  submitted 
through  the  OTC  Reporting  Facility  and 
TRACE,  including  trade  reports  with 
respect  to  PORTAL  securities  and 
depository-eligible  Rule  144 A 
investment  grade  rated  debt  issues. 

The  existence  of  memdatory  trade 
reporting  for  most  PORTAL  securities 
has  led  to  an  increased  interest  on  the 
part  of  the  securities  industry  for  greater 
market  transparency  in  PORTAL 
securities  in  the  form  of  centralized 
quotations  and  last  sale  trade 
information.  Inuddition,  technological 
advances  now  allow  a  quotation,  trade 
negotiation,  and  reporting  system  to  be 
more  easily  integrated  into  the  existing 
PORTAL  Market  structure. 

Nasdaq’s  PORTAL  Proposal 

Nasdaq  is  proposing  to  establish  an 
updated  version  of  the  PORTAL  Market 
that  was  originally  envisioned  when 
PORTAL  was  first  approved  in  1990. 

The  proposed  amendments  to  the 
PORTAL  rules  will:  (i)  Establish 
qualification  requirements  for  brokers 
and  dealers  that  are  Nasdaq  members 
and  QIBs  that  wish  to  access  PORTAL; 
and  (ii)  implement  quotation,  trade 
negotiation  and  trade  reporting 
functions  in  the  PORTAL  Market  with 
respect  to  PORTAL-designated 
securities.  Most  of  the  proposed 
amendments  were  previously  approved 
by  the  Commission  with  respect  to  the 
earlier  attempt  by  the  NASD  to  establish 
PORTAL  as  a  closed  trading  system  for 
Rule  144A  securities.  Nasdaq’s 
proposed  PORTAL  system  is 
summarized  below. 

Security  Designation:  Nasdaq  will 
continue  to  qualify  “restricted 
securities,”  as  that  term  is  defined  in 
SEC  Rule  144(a)(3)  21  and  securities  that 
are  restricted  pursuant  to  contract  or 
through  the  terms  of  the  security  for 
designation  as  PORTAL  secimities  based 
on,  among  other  things,  the  security  and 
information  requirements  for  the  resale 
of  a  security  under  Rule  144A(d)(3)  and 
(d)(4). 22  Thus,  PORTAL  securities  must 
not  be,  or  have  been  when  issued,  of  the 
same  class  as  securities  listed  on  a 
national  securities  exchange  or  quoted 
in  a  U.S.  automated  inter-dealer 
quotation  system,  nor  be  securities  of  an 
open-end  investment  company,  unit 
investment  trust  or  face-amount 
certificate  company  that  is  or  is  required 


2' 17  CFR  230.144(a)(3). 

22 17  CFR  230.144A(d)(3)  and  (d)(4). 


to  be  registered  under  Section  8  of  the 
Investment  Company  Act  of  1940.  With 
respect  to  the  information  requirements 
under  Rule  144A(d)(4),  an  issuer  of  a 
PORTAL-designated  security  must  be 
subject  to  reporting  under  Section  13  of 
the  Act  23  or  Section  15(d)  of  the  Act,2‘» 
a  foreign  private  issuer  that  is  exempt 
from  reporting  pursuant  to  Rulel2g3- 
2(b)  under  the  Act,25  a  foreign 
government  eligible  to  register  securities 
under  Schedule  B  of  the  Securities  Act, 
or  include  disclosure  in  the  private 
placement  memorandum  that  the  issuer 
agrees  to  provide  to  a  holder  of  a  Rule 
144A  security  and  a  prospective 
purchaser  designated  by  the  holder 
reasonably  current  information  about 
the  issuer’s  business  and  financial 
statements. 

As  a  matter  of  practice,  PORTAL 
designation  is  limited  to  those  Rule  ' 
144A  securities  that  are  initially  sold  to 
QIBs  by  a  broker/dealer  acting  as  initial 
placement  agent  or  initial  purchaser.26 
Moreover,  Nasdaq  will  contipue  to  have 
authority  under  PORTAL  rules  to 
suspend  or  terminate  the  designation  of 
a  PORTAL  security  if  Nasdaq 
determines  that  the  security  is  not  in 
compliance  with  PORTAL  rules,  a 
holder  or  prospective  purchaser  that 
requested  information  pursuant  to  Rule 
144A(d)(4)  did  not  receive  the 
information,  any  application  or  other 
document  relative  to  such  securities 
submitted  to  Nasdaq  contained  an 
untrue  statement  of  material  fact  or 
omitted  to  state  a  material  fact  necessary 
to  make  the  statements  therein  not 
misleading,  or  failure  to  withdraw 
designation  of  such  securities  would  for 
any  reason  be  detrimental  to  the 
interests  and  welfare  of  Nasdaq,  Nasdaq 
members,  or  investors. 

Broker/Dealer  Access:  Similar  to 
NASD’s  original  PORTAL  system 
approved  by  the  SEC,  Nasdaq  members 
that  meet  the  PORTAL  qualification 
requirements  will  be  designated  as 
“PORTAL  Dealers”  and  “PORTAL 
Brokers.”  The  purpose  of  distinguishing 


23  15  U.S.C.  78m. 

2'*  15  U.S.C.  78o(d). 

2*17  CFR  240.12g3-2(b). 

2*  Current  Rule  6522(a)(4)  requires  that  a 
PORTAL  security  be  assigned  a  CUSIP  number  that 
is  different  than  the  identification  number  assigned 
to  any  unrestricted  securities  of  the  same  class.  As 
a  matter  of  practice  by  PORTAL  and  Standard  & 
Poor’s  (“S&P”).  the  CUSIP  number  assigned  to  those 
securities  that  are  initially  sold  to  QIBs  pursuant  to 
Rule  144A  is  different  than  the  CUSIP  numbers 
assigned  to  those  securities  that  are  part  of  the  same 
offering  that  are  sold  to  accredited  investors 
pursuant  to  SEC  Regulation  D  and  to  non-U.S. 
investors  under  SEC  Regulation  S.  Thus.  PORTAL- 
designation  is  limited  to  those  securities  that  have 
initially  been  sold  to  QIBs.  Nasdaq  is  proposing  to 
amend  this  rule,  which  will  be  renumbered  Rule 
6502(b)(1)(D),  to  reflect  this  policy. 


between  Nasdaq  members  thatualify  as 
“PORTAL  Dealers”  and  “PORTAL 
Brokers”  is  to  identify  in  PORTAL  those 
Nasdaq  members  that  qualify  as  a  QIB 
under  Rule  144A  to  purchase  Rule  144A 
securities  on  a  principal  basis.  To 
qualify  as  a  PORTAL  Broker,  a  Nasdaq 
member  will  be  required  by  PORTAL 
rules  to  execute  a  subj^criber  agreement 
with  PORTAL,  be  a  member  of  Nasdaq, 
be  qualified  to  do  business  as  a  general 
securities  firm,  and  agree  to  comply 
with  the  PORTAL  rules.  Pursuant  to 
Rule  144A(a)(l)(iii),  a  dealer  registered 
under  Section  15  of  the  Act  22  is 
authorized  to  act  as  an  agent  for  a  QIB 
on  a  non-discretionary  basis  pursuant  to 
Rule  144A  or  to  act  in  a  riskless 
principal  capacity  on  behalf  of  a  QIB.  To 
qualify  as  a  PORTAL  Dealer,  a  Nasdaq 
member  will  be  required  by  PORTAL 
rules  to  meet  these  same  requirements 
and  also  to  demonstrate  to  the 
satisfaction  of  Nasdaq  that  it  is  eligible 
to  purchase  securities  under  the 
financial  criteria  of  SEC  Rule  144A. 
Under  Rule  144A(a)(l)(ii),  a  dealer  so 
registered  will  qualify  as  a  QIB  if  the 
dealer  in  the  aggregate  owns  and  invests 
on  a  discretionary  basis  at  least  $10 
million  of  securities  of  issuers  that  are 
not  affiliated  with  the  dealer  and  may 
act  for  its  own  account  or  the  accounts 
of  other  QIBs.  Nasdaq  proposes  to 
qualify  a  Nasdaq  member  as  a  PORTAL 
Dealer  based  on  the  member’s  Audited 
Financial  Statements  filed  with  the  SEC 
pursuant  to  Rule  17a-5(d)  under  the 
Act.2«  Nasdaq  would  annually  update 
its  qualification  of  PORTAL  Dealers. 

PORTAL  Dealers  and  PORTAL 
Brokers  would  be  permitted  to  post 
anonymous  one-  or  two-sided  indicative 
quotations  in  PORTAL  securities  that 
may  be  accessed  by  other  PORTAL 
Dealers  and  Brokers  and  QIBs  qualified 
as  “PORTAL  Qualified  Investors.”  29  In 
addition,  POR'TAL  Dealers  and  Brokers 
will  be  permitted  to  negotiate 
anonymously,  execute  trades  in 
PORTAL  securities,  and  submit  trade 
reports  in  PORTAL-negotiated  trades 
that  will  be  forwarded  to  TRACE  and 
the  OTC  Reporting  Facility  for 
comparison  and  confirmation. 

Investor  Access:  Like  the  original 
PORTAL  system  approved  by  the  SEC, 
an  institution  that  executes  a  subscriber 
agreement,  agrees  to  comply  with  the 
PORTAL  rules  and  meets  the  $100 
million  standard  of  being  a  QIB  under 


22  15  U.S.C.  780. 

2»17CFR240.17a-5(d). 

2BThe  SEC  noted  that  pursuant  to  Rule  144 A, 
broker/dealers  are  permitted  to  enter  quotations  in 
an  inter-dealer  quotation  system  so  long  as  the  offer 
is  made  to  QIBs  or  persons  whom  dealers 
reasonably  believe  to  be  QIBs.  See  supra,  note  6,  the 
2001  PORTAL  rule  filing. 
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Rule  144A  would  be  qualified  by 
Nasdaq  as  a  “PORTAL  Qualified 
Investor”  to  access  the  PORTAL  Market 
through  a  password  protected  linkage 
and  view  quotations  by  PORTAL 
Dealers  and  PORTAL  Brokers,  and 
confirm  transactions  where  the  investor 
uses  a  PORTAL  Dealer  or  Broker  to 
execute  a  trade  in  PORTAL.  In  addition, 
in  order  to  comply  with  the  requirement 
of  Rule  144A(d)(2)  that  the  seller  of  Rule 
144 A  securities  take  reasonable  steps  to 
ensure  that  the  purchaser  is  aware  that 
the  seller  may  rely  on  Rule  144A,  the 
subscriber  agreement  will  include  an 
undertaking  that  the  PORTAL  Qualified 
Investor  is  aware  that  it  may  purchase 
a  PORTAL  security  ft-om  another 
qualified  investor  who  may  rely  on  an 
exemption  from  the  provisions  of 
Section  5  of  the  Securities  Act.^o 

Trade  Negotiation/Execution:  Unlike 
the  original  PORTAL  system,  the 
reestablished  PORTAL  system  would 
use  electronic  negotiation  features  in 
order  to  allow  PORTAL  Dealers  and 
PORTAL  Brokers  to  negotiate  both 
openly  and  anonymously  and  execute 
trades  in  PORTAL  secmrities.  All  quotes 
in  the  PORTAL  system  will  be 
indicative,  not  firm.  Once  an 
anonymous  trade  is  negotiated  in  the 
PORTAL  system,  the  identity  of  the 
counter-parties  will  be  revealed  to  each 
other  for  purposes  of  comparison, 
confirmation,  and  settlement. 

Trade  Reporting:  Trade  reports  in 
reportable  PORTAL  debt  and  equity 
securities  will  continue  to  be  submitted 
to  the  TRACE  and  the  OTC  Reporting 
Facility,  respectively.  In  addition, 
PORTAL-negotiated  trades  will  be 
submitted  through  the  PORTAL  System 
to  TRACE  and  the  OTC  Reporting 
Facility.  Nasdaq  also  intends  to  provide 
the  ability  to  forward  PORTAL  trades  to 
an  appropriate  subsidiary  of  Depositary 
Trust  and  Clearing  Corporation  for 
settlement. 

Dissemination  of  PORTAL  Trade 
Report  Information:  All  trade  report 
information  for  trades  that  are 
negotiated  via  the  PORTAL  system  will 
be  disseminated  in  PORTAL  to  PORTAL 
Brokers,  Dealers  and  Qualified  Investors 
(“PORTAL  Participants”),  but  would 
not  include  the  identity  of  the  parties 
and,  in  the  case  of  PORTAL  debt,  would 
not  aggregate  or  otherwise  follow  the 
dissemination  protocols  applicable  to 
debt  trades  reported  to  TRACE.^^ 


“15  U.S.C.  77(e). 

Trade  report  information  on  Rule  144A 
investment  grade  debt  that  is  not  a  PORTAL 
security  would  not  be  disseminated  in  PORTAL.  To 
the  extent  that  Nasdaq  members  desire  to  quote, 
execute,  and  view  trade  report  information  on  any 
Rule  144A  investment  grade  debt  security  in 


PORTAL  Participants  would  be 
prohibited  from  disclosing  any  PORTAL 
Market  information,  including 
quotations,  transactions  and  other 
information  displayed  in  the  PORTAL 
Market  (“PORTAL  Market 
Information”),  to  any  party  other  than 
another  PORTAL  Participant.  Nasdaq 
will  not  disseminate  PORTAL  Market 
Information  to  the  public. 

Regulatory  Surveillance:  NASD 
currently  provides  and  would  continue 
to  provide  surveillance  of  the  trade 
reports  in  PORTAL  securities  that  are 
submitted  through  TRACE  and  the  OTC 
Reporting  Facility.  Real-Time 
Surveillance  of  quoting  and  trading 
activity  in  the  PORTAL  system  will  be 
conducted  by  Nasdaq’s  MarketWatch 
Department. 

SEC  Exemptions 

As  part  of  its  original  review  and 
approval  of  a  PORTAL  trading  system, 
the  Commission  and  its  staff  granted 
several  exemptions  and  no-action 
requests  to  the  NASD  as  the  then- 
operator  of  the  PORTAL  Market  and 
made  other  related  determinations. 
Nasdaq,  through  letter  requests  to  be 
separately  submitted  to  the 
Commission,  will  seek  the  issuance  of 
similar  and  new  exemptions  so  as  to 
allow  the  operation  of  the  PORTAL 
trading  system  as  described  in  this 
filing.  In  summary,  Nasdaq  is  seeking 
Commission  exemptions  in  the 
following  areas; 

SEC  Rule  15c2-ll:  Through  a  separate 
lett&r  request,  Nasdaq  is  seeking  an 
exemption  from  Rule  15c2-ll  under  the 
Act  with  respect  to  the  gathering  and 
furnishing  of  the  prescribed  information 
by  PORTAL  Dealers  and  PORTAL 
Brokers  that  intend  to  publish,  or 
submit  fqr-publication,  quotations  for 
PORTAL-designated  securities  through 
the  PORTAL  system. 

Registration  Under  Section  12(g)  of 
the  Act:  Through  a  separate  letter 
request,  Nasdaq  is  seeking  an  exemption 
from  the  provisions  of  Section  12(g)  of 
the  Act  33  to  permit  Nasdaq  members 
and  brokers  and  dealers  to  trade 
PORTAL-designated  equity  securities 
that  are  not  registered  under  Section 
12(g)  of  the  Act.3'« 

Registration  Under  Section  12(b)  of 
the  Act:  Through  a  separate  letter 
request,  Nasdaq  is  seeking  an  exemption 
ft-om  the  provisions  of  Section  12(a)  of 
the  Act  35  to  permit  Nasdaq  members 
and  brokers  and  dealers  to  trade 


PORTAL,  the  security  must  be  qxialified  as  a 
PORTAL  security. 

“17CFR240.15C2-11. 

“15U.S.C.  781(g). 

“W. 

“  15  U.S.C.  781(a). 


PORTAL  securities  that  are  not 
registered  under  Section  12(b)  of  the 
Act.36 

R2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6  of  the  Act,37  in 
general  and  with  Section  6(b)(5)  of  the 
Act, 38  in  particular,  in  that  it  is  designed 
to  prevent  ftaudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  In  particular,  the 
proposal  can  be  expected  to  enhance  the 
efficiency  and  transparency  of  trading 
Rule  144A  securities. 

In  addition,  Nasdaq  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  llA(a)(l)  of  the  Act.  3*»  Section 
llA(a)(l)  articulates  the  Congressional 
findings  and  policy  goals  and  objectives 
respecting  the  development  of  a 
national  market  system.  Essentially, 
Congress  found  that  new  data 
processing  and  communication 
techniques  should  be  applied  to 
improve  the  efficiency  of  market 
operations,  broaden  the  distribution  of 
market  information,  enhance 
opportunities  to  achieve  best  execution 
and  promote  competition  among  market 
participants.  That  provision  stresses  the* 
importance  of  implementing 
communication  enhancements  that  will 
advance  the  efficiency  and  effectiveness 
of  a  securities  market  in  servicing  the 
needs  of  investors.  Currently,  the 
secondary  placement  market  in 
unregistered  securities  is  a  traditional 
over-the-counter  market,  in  which 
negotiations  are  conducted  over  the 
phone  without  the  benefit  of  a  quotation 
or  last  sale  trade  information 
dissemination  system.  Nasdaq  believes 
that  the  proposed  amendments  to  the 
PORTAL  Market  will  provide  these 
benefits  and,  thus,  will  enhance  the 
efficiency  of  the  market’s  operation  in 
Rule  144A-eligible  securities. 

Rule  144 A  Under  the  Securities  Act: 
Because  Nasdaq  has  designed  the 
amendments  to  the  PORTAL  Market  to 
facilitate  compliance  with  Rule  144A, 
Section  6(b)(1)  of  the  Act-^o  also  requires 
a  determination  as  to  whether  it  is 
reasonably  designed  to  accomplish  this 
purpose.'*’  Nasdaq  believes  that  the 


“15  U.S.C.  781(b). 

*M5  U.S.C.  78f. 

“15  U.S.C.  78f(b)(5). 

“15  U.S.C.  78k-l(a)(l). 

“15  U.S.C.  78f(b)(l). 

Section  6(b)(1)  of  the  Act  requires  that  Nasdaq, 
as  a  national  securities  exchange,  be  so  organised 

Continued 
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PORTAL  system  is  designed  to  provide 
that  participants  who  comply  with  its 
requirements  will  also  be  in  compliance 
with  the  requirements  of  Rule  144A, 
except  where  information  is  not 
provided  upon  request  in  compliance 
with  Rule  144A(d)(4). 

Rule  144 A  is  available  only  to 
institutional  investors  meeting  the 
definition  of  “qualified  institutional 
buyer”  under  Rule  144A(a){l).  A  seller 
is  required  to  form  a  reasonable  belief 
that  a  purchaser  is  a  “qualified 
institutional  buyer”  as  the  term  is 
defined  in  Rule  144A(a)(l).  With  the 
exception  of  broker-dealers,  a  qualified 
institutional  buyer  is  required  to  in  the 
aggregate  own  and  invest  on  a 
discretionary  basis  at  least  $100  million 
in  securities  of  non-affiliated  issuers. 
The  proposed  amendments  to  the 
PORTAL  rules  require  that  any  investor 
applying  to  qualify  as  a  PORTAL 
Qualified  Investor  meet  the  Rule  144 A 
standards  for  qualified  institutional 
buyers. 

Rule  144A{d)(2)  requires  that  the 
seller  of  144A  securities  take  reasonable 
steps  to  ensure  that  the  purchaser  is 
aware  that  the  seller  may  rely  on  Rule 
144A.  To  meet  this  requirement  of  Rule 
144 A,  the  proposed  amendments  to  the 
PORTAL  rules  also  provide  in  the 
designation  requirements  for  PORTAL 
Qualified  Investors  that  applicants  sign 
an  undertaking  in  a  subscriber 
agreement  that  states  that  they  are  aware 
that  they  may  purchase  a  PORTAL 
security  from  another  qualified  investor 
who  may  rely  on  an  exemption  from  the 
provisions  of  Section  5  of  the  Securities 
Act  “*2  piursuant  to  Rule  144A. 

The  PORTAL  rules  also  have  current 
eligibility  requirements  for  admitting 
securities  into  the  PORTAL  system  that 
parallel  the  Rule  144A  eligibility 
requirements  for  securities.  The 
PORTAL  rules  require,  therefore,  that 
the  security  be  eligible  to  be  sold 
pursuant  to  Rule  144A  under  the 
Securities  Act.  The  application  for 
designation  of  a  PORTAL  security 
requires  the  submission  of  specific 
information  necessary  to  support  the 
applicant’s  claim  that  the  security  meets 
the  requirements  of  Rule  144  A.  In 
addition,  the  current  PORTAL  Rules 
provide  Nasdaq  with  the  authority  to 
request  any  additional  information  that 
Nasdaq  believes  is  necessary  to  make  a 
determination  of  whether  a  security  is 
eligible  under  Rule  144A.'*3 


and  have  the  capacity  to  enforce  compliance  with, 
among  other  things,  the  federal  securities  laws.  See 
15  U.S.C.  78f(b)(l). 

“2 15  U.S.C.  77(e). 

See  Nasdaq  Rules  6521(a)  and  6522(a)(5). 


Furthermore,  Rule  144A  conditions 
the  eligibility  of  certain  securities  under 
Rule  144A  on  certain  information  being 
available  to  holders  and  prospective 
purchasers.  Rule  144A(d)(4)  provides 
that,  with  respect  to  securities  of  an 
issuer  that  is  neither  subject  to  Section 
13  of  the  Act'*'*  nor  Section  15(d)  of  the 
Act,*®  nor  exempt  ft'om  reporting 
pursuant  to  Rule  12g3-2(b)  under  the 
Act,'*®  nor  a  foreign  government  eligible 
to  register  securities  under  Schedule  B 
of  the  Securities  Act,  the  holder  and  a 
prospective  purchaser  designated  by  the 
holder  must  have  the  right  to  obtain 
from  the  issuer,  upon  request  of  the 
holder,  and  the  purchaser  must  have 
received  at  or  prior  to  the  time  of  sale, 
upon  such  purchaser’s  request  to  the 
holder,  certain  information  about  the 
issuer.  Because  the  PORTAL  rules  . 
currently  require  that  a  security  meet 
the  Rule  144 A  security  eligibility 
requirements  and  that  the  issuer 
undertake  to  provide  the  information 
required  by  Rule  144A(d)(4),  .where 
applicable,  Nasdaq  must,  as  part  of  the 
PORTAL  security  designation  process, 
assess  whether  the  issuer  is  required  to 
provide  such  information  to  holders  and 
prospective  purchasers. 

In  addition  to  structuring  the 
PORTAL  rules  to  provide  that 
participants  who  comply  with  its 
requirements  also  are  in  compliance 
with  the  requirements  of  Rule  144A,  the 
proposed  rule  change  would  structure 
PORTAL  to  limit  the  possibility  that 
unregistered  securities  enter  the  U.S. 
retail  market  by  requiring  that  PORTAL- 
designated  securities  be  assigned  a 
CUSIP  or  GINS  security  identification 
number  that  is  different  than  the 
identification  number  assigned  to  any 
securities  of  the  same  class  that  do  not 
satisfy  the  eligibility  requirements  for 
PORTAL  securities.  Since  the  original 
approval  of  the  PORTAL  Market,  the 
security  explanation  protocol  employed 
by  S&P  related  to  the  CUSIP  number 
assigned  to  PORTAL  securities 
specifically  distinguishes  those 
'securities  from  all  other  publicly-traded 
and  restricted  securities  by  using  the 
words  “Rule  144A”  and  “PORTAL.”  For 
these  reasons,  Nasdaq  believes  that  the 
PORTAL  system,  as  proposed,  is 
reasonably  designed  to  facilitate 
compliance  with  Rule  144A,  so  long  as 
there  is  compliance  with  the  PORTAL 
rules  and  procedures,  except  where 
information  is  not  provided  on  request 
pursuant  to  Rule  144A{d)(4). 


**  15  U.S.C.  78m. 

« 15  U.S.C.  780(d). 

■*«17  CFR  240.12g3-2(b). 


B.  Self -Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  Nasdaq  consents,  the 
Commission  will; 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NASDA(3-2006-065  on  the 
subject  line. 

.  Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
Station  Place,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

Ail  submissions  should  refer  to  File 
Number  SR-NASDAQ-2006-065.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  yoiu 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
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with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Nasdaq.  All 
comments  received  will  be  posted 
without  change:  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NASDAQ-2006-065  and 
should  be  submitted  on  or  before  May 
22,  2007. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."*^ 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-8252  Filed  4-30-07;  8:45  am] 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-55666;  File  No.  SR-Phlx- 
2007-29] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  Extension  of  the  $1 
Strike  Pilot  Program 

April  25,  2007. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  April  16, 
2007,  the  Philadelphia  Stock  Exchange, 
Inc.  (“Phlx”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  substantially  prepared  by 
Phlx.  The  Exchange  has  filed  the 
proposal  as  a  “non-controversial”  rule 
change  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  3  and  Rule  19b— 4(f)(6) 
thereunder,"*  which  renders  it  effective 
upon  filing  with  the  Commission.  The 


"  17  CFR  200.30-3(a){12). 
>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A). 

17  CFR  240.19b-4(f)(6). 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ft'om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Commentary  .05  to  Exchange  Rule  1012 
in  order  to  extend  for  a  period  of  one 
year  a  pilot  program  that  allows  the 
Exchange  to  list  options  classes 
overlying  five  individual  stocks  with 
strike  price  intervals  of  $1.00  where, 
among  other  things,  the  underlying 
stock  closes  below  $20.00  on  the 
primary  market  trading  it  on  the  day 
before  selection  by  the  Exchange  to  list 
pursuant  to  the  pilot,  and  the  Exchange 
can  list  $1.00  strike  prices  on  any 
options  classes  specifically  designated 
by  other  securities  exchanges  that 
employ  a  similar  pilot  program  under 
their  rules  (“Pilot  Program”).®  The  text 
of  the  proposed  rule  change  is  available 
at  Phlx,  the  Commission’s  Public 
Reference  Room,  and  http:// 
www.phlx.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


*  The  Pilot  Program  was  initially  approved  by  the 
Commission  on  June  11,  2003,  and  extended  until 
June  5,  2007.  See  Securities  Exchange  Act  Release 
Nos.  48013  (June  11,  2003),  68  FR  35933  (June  17, 
20031  (SR-Phlx-2002-55)  ("Phlx  Approval  Order”]; 
49801  (June  3,  2004],  69  FR  32652  (June  10,  2004) 
(SR-Phlx-2004-38j:  51768  (May  31,  2005),  70  FR 
33250  (June  7,  2005]  (SR-Phlx-2005-35);  and 
53938  (June  5,  2006],  71  FR  34178  (June  13,  2006] 
(SR-Phlx-2006-36)  (collectively  "Phlx  Pilot 
Extensions”).  The  other  options  exchanges  have 
similar  $1  strike  price  listing  pilot  programs  that 
were  likewise  extended  through  June  5,  2007.  See 
Securities  Exchange  Act  Release  Nos.  53843  (May 
19,  2006),  71  FR  30455  (May  26,  2006)  (SR-Amex- 
2006-49);  53885  (May  24.  2006),  71  FR  30973  (May 
31,  2006)  (SR-BSE-2006-19);  53805  (May  15, 

2006),  71  FR  29690  (May  23,  2006)  (SR-CBOE- 
2006-31);  53806  (May  15,  2006),  71  FR  29694  (May 
23,  2006)  (SR-ISE-2006-20);  and  53807  (May  15. 
2006),  71  FR  29373  (May  22,  2006)  (SR-NYSEArca- 
2006-14). 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  Pilot  Program  for 
one  year  until  June  5,  2008,  so  that  the 
Exchange  may  continue  to  list  options  at 
$1.00  strike  price  intervals  within  the 
parameters  specified  in  Commentary  .05 
to  Phlx  Rule  1012. 

The  Commission  approved  the  Pilot 
Program  allowing  the  listing  of  strike 
prices  for  options  at  $1.00  intervals  for 
securities  trading  under  $20.00,  and 
extended  it  through  June  5,  2007.®  The 
Exchange  is  proposing  to  extend  the 
Pilot  Program  for  a  period  of  one  year, 
through  June  5,  2008.  The  Pilot  Program 
will  remain  unchanged  such  that 
pursuant  to  it  Phlx  can  establish  $1 
strike  price  intervals  on  options  classes 
overlying  no  more  than  five  individual 
stocks  designated  by  the  Exchange 
where  the  underlying  stock  closes  below 
$20.00  on  its  primary  market  on  the 
trading  day  before  selection  by  the 
Exchange  to  list  pursuant  to  the  Pilot 
Program;  the  $1.00  strike  price  is  from 
$3.00  to  $20.00;  the  $1.00  strike  price  is 
no  more  than  $5.00  from  ($5.00  above 
or  below)  the  closing  price  of  the 
underlying  stock  on  the  preceding  day; 
the  $1.00  strike  price  will  not  be  listed  • 
within  $0.50  of  an  existing  $2.50  strike 
price  within  the  same  series;  and  the 
$1.00  strike  price  will  not  be  applied  to 
Long-Term  Equity  Anticipation 
Securities.  And,  pursuant  to  the  Pilot 
Program,  the  Exchange  can  multiply  list 
those  option  classes  specifically 
designated  to  be  listed  at  $1.00  strike 
prices  by  other  options  exchanges  that 
have  similar  $1.00  pilot  programs 
pursuant  to  their  own  rules. 

In  July  2003,  Phlx  chose  and  listed 
five  options  classes  with  $1  strike  price 
intervals,  thereafter  listed  on  a  multiple 
listing  basis  $1  strike  prices  options 
classes  that  were  listed  by  other  options 
exchanges  pursuant  to  their  $1  strike 
price  pilot  programs,  and  currently  lists 
22  options  classes  with  $1  strike  prices.^ 
The  Exchange  continues  to  believe  that 
the  ability  to  list  stocks  at  $1  strike  price 
intervals  pursuant  to  the  Pilot  Program 
has  given  investors  flexibility  and  the 
opportunity  to  more  closely  and 


®  See  Phlx  Approval  Order  and  Phlx  Pilot 
Extensions,  supra  note  5. 

^  Phlx  continues  to  list  the  $1  strike  prices  in  the 
options  classes  that  it  initially  chose  for  the  Pilot 
Program:  TYCO  International,  LTD  (TYC),  Micron 
Tech.  (MU),  Oracle  Co.  (ORQ),  Brocade  Comm. 
(UBF),  and  Juniper  Networks  (JUP).  Because  TYC  is 
presently  trading  outside  the  strike  price  range 
permissible  in  the  Pilot  Program,  however,  it  is  not 
trading  at  $1  strike  price  intervals. 
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effectively  tailor  their  options 
investments  to  the  price  of  the 
underlying  stock  and  has  allowed  the 
Exchange  to  take  advantage  of 
competitive  opportunities  to  list  options 
at  $1.00  strike  prices.  Furthermore,  the 
Exchange  has  not  detected  any  material 
proliferation  of  illiquid  options  series 
resulting  from  the  Pilot  Program. 

In  the  Phlx  Pilot  Extensions,  the 
Commission  indicated  that  if  Phlx 
sought  to  extend,  expand,  or  request 
permanent  approval  of  the  Pilot 
Program,  it  would  be  required  to 
include  a  Pilot  Program  Report  with  its 
filing.®  Phlx’s  Pilot  Program  Report 
(“Report”),  included  as  Exhibit  3  to  the 
proposal,  reviews  the  Exchange’s 
experience  with  the  Pilot  Program. 
According  to  Phlx,  the  Report  clearly 
supports  the  Exchange’s  belief  that 
extension  of  the  Pilot  Program  is  proper. 
Among  other  things,  Phlx  believes  that 
the  Report  shows  the  strength  and 
efficacy  of  the  Pilot  Program  on  the 
Exchange,  as  reflected  by  the  increase  in 
the  percentage  of  $1  strikes  in 
comparison  to  total  options  volume 
traded  on  Phlx  at  $1  strike  price 
intervals  as  compared  to  other  options 
volume  and  the  continuing  robust  open 
interest  of  options  traded  on  Phlx  at  $1 
strike  price  intervals.  Phlx  believes  that 
the  Report  establishes  that  the  Pilot 
Program  has  not  created  and  in  the 
future  should  not  create  capacity 
problems  for  the  systems  of  the 
Exchange  or  the  Options  Price  Reporting 
Authority  (“OPRA”),  and  explains  that 
most  delistings  of  $1  strike  price  options 
series  occurred  to  ensure  that  the 
chosen  $1  strike  price  issues  remained 
within  the  parameters  of  the  Pilot 
Program. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,®  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5), 
specifically,  in  that  it  is  designed  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  to  protect  investors  and  the 
public  interest,  and  to  promote  just  an 
equitable  principles  of  trade.  Phlx 
believes  the  proposal  would  achieve 
this  by  allowing  the  continued  listing  of 
options  at  $1.00  strike  price  intervals 
within  certain  parameters,  thereby 
stimulating  customer  interest  in  options 
overlying  the  lowest  tier  of  stocks  and 
creating  greater  trading  opportunities 
and  flexibility  and  providing  customers 
with  the  ability  to  more  closely  tailor 


*  See  Phlx  Pilot  Extensions,  supra  note  5. 
»15U.S.C.  78f(b). 

'“ISU.S.C.  78f(b)(5). 


investment  strategies  to  the  precise 
movement  of  the  underlying  stocks. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the  . 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
does  not:  (1)  Significantly  affect  the' 
protection  of  investors  or  the  public 
interest;  (2)  impose  any  significant 
burden  on  competition;  and  (3)  become 
operative  for  30  days  from  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  ”  and  Rule  19b- 
4(f)(6)  thereunder. ’2 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 


”15U.S.C.  78s{b)(3)(A). 

>2 17  CFR  240.19b-4(f)(6).  Rule  19b-4(f)(6)  also 
requires  the  self-regulatory  organization  to  give  the 
Commission  notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  hve  business 
days  prior  to  the  date  of  filing  of  the  proposed  rule 
change,  or  such  shorter  time  as  designated  by  the 
Commission.  Phlx  has  satisfied  the  hve-day  pre¬ 
filing  requirement.  As  set  forth  in  the  Commission's 
initial  approval  of  the  Pilot  Program,  if  Phlx 
proposes  to:  (1)  Extend  the  Pilot  Program;  (2) 
expand  the  number  of  options  eligible  for  inclusion 
in  the  Pilot  Program;  or  (3)  seek  permanent 
approval  of  the  Pilot  Program,  it  must  submit  a  Pilot 
Program  Report  to  the  Commission  along  with  the 
filing  of  its  proposal  to  extend,  expand,  or  seek 
permanent  approval  of  the  Pilot  Program.  Phlx  must 
file  any  proposal  to  expand  or  seek  permanent 
approval  of  the  Pilot  Program  and  the  Pilot  Program 
Report  with  the  Commission  at  least  60  days  prior 
to  the  expiration  of  the  Pilot  Program.  The  Pilot 
Program  Report  must  cover  the  entire  time  the  Pilot 
Program  was  in  effect  and  must  include:  (1)  Data 
and  written  analysis  on  the  open  interest  and 
trading  volume  for  options  (at  all  strike  price 
intervals)  selected  for  the  Pilot  Program;  (2)  delisted 
options  series  (for  all  strike  price  intervals)  for  all 
options  selected  for  the  Pilot  Program;  (3)  an 
assessment  of  the  appropriateness  of  $1  strike  price 
intervals  for  the  options  Phlx  selected  for  the  Pilot 
Program;  (4)  an  assessment  of  the  impact  of  the 
Pilot  Program  on  the  capacity  of  Phlx's,  OPRA’s, 
and  vendors’  automated  systems;  (5)  any  capacity 
problems  or  other  problems  that  arose  during  the 
operation  of  the  Pilot  Program  and  how  Phlx 
addressed  them;  (6)  any  complaints  that  Phlx 
received  during  the  operation  of  the  Pilot  Fhogram 
and  how  Phlx  addressed  them;  and  (7)  any 
additional  information  that  would  help  to  assess  the 
operation  of  the  Pilot  Program.  See  Phlx  Approval 
Order,  supra  note  5. 


Commission  may  stunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons.are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
No.  SR-Phlx-2007-29  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File  No. 
SR-Phlx-2007-29.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  - 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Phlx.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2007-29  and  should  be 
submitted  on  or  before  May  22,  2007. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.  13 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E7-8257  Filed  4-30-07;  8:45  am] 
BILLING  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Disaster  Declaration  #  10851] 

Maine  Disaster  #  ME-00006 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Notice. 

SUMMARY:  This  is  a  Notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  Public  Assistance  Only  for 
the  State  of  Maine  (FEMA-1691-DR), 
dated  4/20/2007. 

Incident:  Flooding. 

Incident  Period:  3/16/2007  through  3/ 
18/2007. 

DATES:  Effective  Date:  4/20/2007. 

Physical  Loan  Application  Deadline 
Date:  6/19/2007. 

ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street,  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  a  result  of  the 
President’s  major  disaster  declaration  on 
4/20/2007,  Private  Non-Profit 
organizations  that  provide  essential 
services  of  a  governmental  nature  may 
file  disaster  loan  applications  at  the 
address  listed  above  or  other  locally  . 
announced  locations. 

The  following  areas  have  been 
determined  to  be  adversely  affected  by 
the  disaster: 

Primary  Counties: 

Hancock,  Knox,  Lincoln,  Waldo. 

The  Interest  Rates  are: 

\  Percent 

Other  (Including  Non-Profit  Orga¬ 
nizations)  with  Credit  Available 

Elsewhere  .  5.250 

Businesses  And  Non-Profit  Orga¬ 
nizations  without  Credit  Avail¬ 
able  Elsewhere  .  4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  10851. 


'3  17  CFR  200.30-3(a)(12). 


Catalog  of  F  ederal  Domestic  Assistance 
Number  59008). 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  E7-8247  Filed  4-30-07;  8:45  am] 
BILLING  CODE  8025-01-P 


TRADE  AND  DEVELOPMENT  AGENCY 

SES  Performance  Review  Board 

agency:  Trade  and  Development 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  Trade 
and  Development  Agency’s  Performance 
Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  Hum,  Administrative  Officer, 
Trade  and  Development  Agency,  1000  ‘ 
Wilson  Boulevard,  Suite  1600, 
Arlington,  VA  22209  (703)  875-4357. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5),  U.S.C.,  requires 
each  agency  to  establish,  in  accordance 
with  regulations  prescribed  by  the 
Office  of  Personnel  Management,  one  or 
more  SES  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive’s 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

The  following  have  been  selected  as 
acting  members  of  the  Performance 
Review  Board  of  the  Trade  and 
Development  Agency:  Leocadia  Zak, 
Deputy  Director,  U.S.  Trade  and 
Development  Agency;  Geoffrey  Jackson, 
Director  for  Policy  and  Program,  U.S. 
Trade  and  Development  Agency: 
Thomas  Hardy,  Chief  of  Staff,  U.S. 

Trade  and  Development  Agency;  and 
James  Wilderotter,  General  Counsel, 

U.S.  Trade  and  Development  Agency. 

Dated:  April  25,  2007. 

Carolyn  Hum, 

Administrative  Officer. 

[FR  Doc.  E7-8294  Filed  4-30-07;  8:45  am] 
BILLING  COOE'kMO-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmentai  impact  Statement:  State 
Route  71,  South  Knoxvilie  Boulevard, 
From  Governor  John  Sevier  Highway 
(State  Route  168)  to  Moody  Avenue, 
Knox  County,  TN 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  I^ox  County,  Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  M.  Brunelle,  Planning  and 
Program  Management  Team  Leader, 
Federal  Highway  Administration — 
Tennessee  Division  Office,  640 
Grassmere  Park  Road,  Suite  112, 
Nashville,  TN  37211.  615-781-5772. 
SUPPLEMENTARY  INFORMATION:  A  Final 
EIS  (FEIS)  was  approved  for  the  South 
Knoxville  Boulevard  project  on  June  24, 
1977.  That  FEIS  covered  a  project  that 
started  at  Chapman  Highway  (U.S.  441/ 
SR-71)  near  Longvale  Drive  and 
extended  northward  to  State  Route  158 
(the  Central  Business  District  (CBD) 
Loop)  in  Knoxville.  The  segment  of  that ' 
project  from  the  CBD  Loop  southward  to 
Moody  Avenue  has  been  constructed  as 
a  four-lane,  median  divided  ft-eeway 
section,  and  opened  to  traffic. 
Construction  plans  were  prepared  for 
the  approved  alignment  from  Moody 
Avenue  southward  to  Old  Sevierville 
Pike,  but  this  part  of  the  project  has  not 
been  constructed.  The  segment  of  the 
approved  South  Knoxville  Boulevard 
alignment  between  Old  Sevierville  Pike 
and  Chapman  Highway  was 
subsequently  determined  to  have 
engineering  constraints  due  to  several 
sinkholes  along  the  route. 

An  Environmental  Assessment  (EA) 
was  prepared  to  address  an  alternate 
alignment  between  Old  Sevierville  Pike 
and  Chapman  Highway.  The  EA  was 
approved  by  the  FHWA  on  April  25, 
2001.  A  Corridor  and  Design  Public 
Hearing  was  conducted  on  July  31, 

2001.  A  final  environmental  decision 
document  was  not  issued.  In  the  spring 
of  2003,  the  Tennessee  Department  of 
Transportation  (TDOT)  commissioned 
the  University  of  Tennessee  Center  for 
Transportation  to  review  fifteen 
proposed  TDOT  projects  across  the 
state.  The  James  White  Parkway  (also 
known  as  South  Knoxville  Boulevard) 
Extension  was  included  in  those 
projects.  Based  on  the  results  of  this 
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review,  TDOT,  in  November  2003, 
referred  the  project  back  to  local 
officials  for  further- review.  The  James 
White  Parkway — Chapman  Highway 
Corridor  Study  Task  Force,  with 
technical  support  from  the  Knoxville — 
Knox  County  Metropolitan  Planning 
Commission  and  the  Knoxville  Regional 
Transportation  Planning  Organization, 
conducted  an  extensive  review  of  the 
project.  The  task  force  was  authorized 
by  the  Knoxville  City  Council  in  January 
2002  and  was  expanded  in  the  spring  of 
2004  to  include  a  broad  cross-section  of 
stakeholders  ft'om  both  the  City  of 
Knoxville  and  Knox  County.  In  January 
2005,  the  task  force  recommended  that 
additional  alternatives  be  studied  for 
extending  James  White  Ptirkway, 
including  extending  the  southern 
terminus  to  Governor  John  Sevier 
Highway  (SR— 168). 

During  preparation  of  the  EA  for  the 
segment  of  the  project  between  Old 
Sevierville  Pike  and  Chapman  Highway, 
several  environmental  issues  were 
identified  that  suggested  other 
alternative  alignments  should  be 
studied  and  evaluated.  These  identified 
issues  could  result  in  potential 
significant  impacts.  Therefore,  due  to 
potential  environmental  impacts  in  the 
study  area,  community  concerns,  and 
the  desire  to  extend  the  project’s  south 
terminus,  the  FHWA  in  cooperation 
with  TDOT  will  now  prepare  an  EIS. 

The  EIS  will  he  for  a  proposal  to 
complete  State  Route  71,  South 
Knoxville  Boulevard,  from  Governor 
John  Sevier  Highway  (State  Route  168) 
to  Moody  Avenue  in  Knox  County, 
Tennessee,  a  distance  of  approximately 
four  miles,  depending  upon  the 
alternative  alignment  that  could  be 
selected. 

Alternatives  to  be  considered  include: 
(1)  No-build;  (2)  a  Transportation 
System  Management  alternative;  (3)  one 
or  more  build  alternatives  that  could 
include  constructing  a  roadway  on  a 
new  location,  upgrading  existing 
Chapman  Highway  (U.S.  441/State 
Route  33/71),  or  a  combination  of  both; 
and  (4)  other  alternatives  that  may  arise 
“from  public  input.  Public  scoping 
meetings  will  be  held  for  the  project 
corridor.  As  part  of  the  scoping  process. 
Federal,  State,  and  local  agencies  and 
officials;  private  organizations;  citizens; 
and  interest  groups  will  have  an 
opportunity  to  identify  issues  of 
concern  and  provide  input  on  the 
purpose  and  need  for  the  project,  range 
of  alternatives,  methodology,  and  the 
development  of  the  EIS.  A  Coordination 
Plan  will  be  developed  to  include  the 
public  in  the  project  development 
process.  This  plan  will  utilize  the 
following  outreach  efforts  to  provide 


information  and  solicit  input: 
newsletters;  an  internet  website;  e-mail 
and  direct  mail;  informational  meetings 
and  briefings;  public  hearings;  and  other 
efforts  as  necessary  and  appropriate.  A 
public  hearing  will  he  held  upon 
completion  of  the  Draft  EIS  and  public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
identified  and  taken  into  account, 
comments  and  suggestions  are  invited 
ft-om  all  interested  parties.  Comments 
and  questions  concerning  the  proposed 
action  should  be  directed  to  the  FHWA 
contact  person  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
proposed  program.) 

Issued  on:  April  25,  2007. 

Karen  M.  Brunelle, 

Planning  and  Program  Mgmt.  Team  Leader, 
Nashville,  TN. 

[FR  Doc.  E7-8250  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Port 
Huron  township  and  City  of  Port 
Huron,  Ml 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  reissuing  this 
Notice  to  advise  the  public  of  changes 
to  the  Environmental  Assessment  that 
was  to  be  prepared  for  the  proposed 
improvements  to  the  I-94/I-69  corridor 
and  the  Black  River  Bridge  in  Port 
Huron  Township,  MI  and  chainges  to  the 
Environmental  Impact  Statement  that 
was  to  be  prepared  for  the  proposed 
improvements  to  the  United  States  Port 
of  entry  Plaza  for  the  Blue  Water  Bridge 
in  St.  Clair  County,  Michigan.  This 
Notice  revises  the  published  Notices  of 
Intent  of  January  27,  2005  and 
November  7,  2006. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ryan  Rizzo,  Major  Projects  Manager, 
Federal  Highway  Administration,  315 
W.  Allegan  Street,  Room  201,  Lansing, 
Michigan  48933,  Telephone  (517)  702- 
1833. 


SUPPLEMENTARY  INFORMATION:  The 

FHWA  in  cooperation  with  the 
Michigan  Department  of  Transportation 
(MDOT)  is  preparing  an  Environmental 
Impact  Statement  (EIS)  to  evaluate 
alternatives  for  potential  improvements 
to  the  United  States  Border  Plaza  at  the 
Blue  Water  Bridge. 

The  Blue  Water  Bridge  is  a  major 
passenger  and  commercial  border 
crossing  between  the  United  States  and 
Canada  and  is  the  termination  point  for 
1-94  in  the  United  States  and  for 
Highway  402  in  Canada.  MDOT  owns 
and  operates  the  Blue  Water  Bridge  in 
conjunction  with  the  Canadian  Blue 
Water  Bridge  Authority  (BWBA),  MDOT 
also  owns  and  operates  the  Blue  Water 
Bridge  Border  Plaza.  Several  inspection 
agencies  operate  on  the  United  States 
Plaza.  The  agencies  are  responsible  for 
inspecting  vehicles,  goods,  and  people 
entering  the  United  States  and  include: 
The  Bureau  of  Customs  and  border 
Protection  (CBO),  the  United  States 
Department  of  Agriculture  (USDA),  and 
the  Food  and  Drug  Administration 
(FDA).  The  inspection  agencies  lease 
facilities  on  the  United  States  Plaza 
from  MDOT  through  the  General 
Services  Administration  (GSA),  which 
serves  as  the  Federal-leasing  agent. 
MDOT  collects  tolls  from  vehicles 
departing  the  United  States  for  Canada 
on  the  plaza. 

The  study  area  is  located  within  the 
City  of  Port  Huron  and  Port  Huron 
Township.  The  study  area  consists  of 
approximately  30  blocks  (195  acres)  of 
urban  land  use  surrounding  the  existing 
plaza  and  ramps  and  extends  to  the  west 
along  I-94/I-69  approximately  2.2 
miles.  The  study  area  includes  the  Black 
River  Bridge,  Water  Street  interchange, 
Lapeer  Connector  interchange,  and 
locations  for  possible  off-site  inspection 
facilities,  located  north  of  I-94/I-69  and 
west  of  the  Water  Street  interchange. 

In  September  2002,  this  project 
started  as  an  Environmental  Assessment 
(EA)  and  proceeded  through  the  scoping 
phase.  Purpose  and  Need 
documentation,  and  three  public 
information  meetings.  As  a  result  of 
identified  potentially  significant 
iiT-pacts,  FHWA  and  MDOT  concluded 
in  2004  that  an  Environmental  Impact 
Statement  should  be  completed.  In  2006 
after  further  analysis,  it  was  decided 
that  the  project  could  be  split  into  two 
environmental  documents:  and 
Environmental  Assessment  for  the  1-94/ 
1-69  corridor  improvements  and  an 
Environmental  Impact  Statement  for  the 
plaza  project.  In  early  2007,' after 
additional  consultation  with 
stakeholders  and  interested  parties,  it 
was  determined  that  the  two  separate 
studies  should  be  merged  into  one  and 
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the  I-94/I-69  improvements  will  be  a 
part  of  the  Environmental  Impact 
Statement. 

Four  plaza  and  transportation 
improvement  alternatives  have  been 
identified  within  the  recommended 
study  area.  Alternatives  will  include:  O) 
No-Build  Alternative,  (2)  Township 
alternative  with  a  secured  1-94  corridor, 
(3)  City  alternative  with  Pine  Grove 
Avenue  relocated  to  the  east  and  an 
unsecured  1-94  corridor. 

Agency  and  citizen  involvement  will 
continue  to  be  solicited  throughout  this 
process.  A  public  hearing  will  be  held 
on  the  Draft  Environmental  Impact 
Statement  (DEIS).  Public  notice  will  be 
given  of  the  time  and  place  of  the 
hearing.  The  DEIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Issued  on;  April  20,  2007. 

James  J.  Steele, 

Division  Administrator,  Lansing,  Michigan. 
[FR  Doc.  07-2112  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2007-28055] 

Demonstration  Project  on  NAFTA 
TrucMng  Provisions 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  FMCSA  aimounces  the 
initiation  of  a  project  to  demonstrate  the 
ability  of  Mexico-based  motor  carriers  to 
operate  safely  in  the  United  States 
beyond  the  commercial  zones  along  the 
U.S.-Mexico  border.  The  project  is  part 
of  FMCSA’s  implementation  of  the 
North.  American  Free  Trade  Agreement 
(NAFTA)  cross-border  trucking 
provisions.  The  demonstration  project 
will  allow  up  to  100  Mexico-domiciled 
motor  carriers  to  operate  throughout  the 
United  States  for  one  year.  Up  to  100 
U.S.-domiciled  motor  carriers  will  be 
granted  reciprocal  rights  to  operate  in 
Mexico  for  the  same  period. 

Participating  Mexican  carriers  and 


drivers  will  be  required  to  comply  with 
all  applicable  U.S.  laws  and  regulations, 
including  those  concerned  with  motor 
carrier  safety,  customs,  immigration, 
vehicle  registration  and  taxation,  and 
fuel  taxation.  The  safety  of  the 
participating  carriers  will  be  tracked 
closely  by  FMCSA  and  its  State 
partners,  a  joint  U.S.-Mexico  monitoring 
group,  and  an  evaluation  panel 
independent  of  the  Department  of 
Transportation  (DOT).  The  resulting 
data  will  be  considered  carefully  before 
further  decisions  are  made  concerning 
the  implementation  of  the  NAFTA 
trucking  provisions. 

DATES:  Comments  must  be  received  on 
or  before  May  31,  2007. 

ADDRESSES:  You  may  submit  comments 
identified  by  DOT  DMS  Docket  Number 
FMCSA-2007-28055  by  any  of  the 
following  methods:  ‘ 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
conunents  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL— 401,  Washington,  DC  20590- 
0001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 

400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
www.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

Instructions:  All  submissions  must 
include  the  Agency  name  and  docket 
number  for  this  notice.  For  detailed 
instructions  on  submitting  comments 
and  additional  information,  see  the 
Public  Participation-  heading  below. 
Note  that  all  comments  received  will  be 
posted  without  change  to  http:// 
dms.dot.gov,  including  any  personal 
information  provided.  Please  see  the 
Privacy  Act  heading  below. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 

401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW,, 
Washington,  DC,  between  9  a.m.  and 
5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 


review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78)  or  you  may  visit  http:// 
dms.dot.gov. 

Public  Participation:  The  DMS  is 
available  24  hours  each  day,  365  days 
each  year.  You  can  get  electronic 
submission  and  retrieval  help  and 
guidelines  under  the  “help”  section  of 
the  DMS  Web  site.  Comments  received 
after  the  comment  closing  date  will  be 
included  in  the  docket,  and  will  be 
considered  to  the  extent  practicable. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Milt  Schmidt,  Division  Chief,  North 
American  Borders  Division,  Federal 
Motor  Carrier  Safety  Administration, 

400  Seventh  Street,  SW.,  Washington, 
DC  20590-0001.  Telephone  (202)  366- 
4049;  e-mail  milt.schmidt@dot.gov. 
SUPPLEMENTARY  INFORMATION: 
Background 

Before  1982,  Mexico-  and  Canada- 
domiciled  motor  carriers  could  apply  to 
the  Interstate  Commerce  Commission 
(ICC)  for  authority  to  operate  within  the 
United  States.  As  a  result  of  complaints 
that  U.S.  motor  carriers  were  not 
allowed  the  same  access  to  Mexican  and 
Canadian  markets  that  carriers  from 
those  nations  enjoyed  in  this  country, 
the  Bus  Regulatory  Reform  Act  of  1982 
imposed  a  moratoriiun  on  the  issuance  • 
of  new  grants  of  operating  authority  to 
motor  carriers  domiciled,  or  owned  or 
controlled  by  someone,  in  Canada  or 
Mexico.  While  the  disagreement  with 
Canada  was  quickly  resolved,  the  is.sue 
of  trucking  reciprocity  with  Mexico  was 
not.  Currently,  most  Mexican  carriers 
are  allowed  to  operate  only  within  the 
border  commercial  zones  extending 
approximately  25  miles  into  the  United 
States.  Every  year  Mexico-domiciled 
commercial  motor  vehicles  (CM Vs) 
cross  into  the  U.S.  about  4.5  million 
times.  U.S. -domiciled  motor  carriers  are 
not  authorized  to  operate  in  Mexico  at 
all. 

Trucking  issues  at  the  U.S./Mexico 
border  were  not  fully  addressed  until 
NAFTA  in  the  early  1990s,  when  both 
nations  agreed  to  change  their  policies. 
NAFTA  required  the  United  States 
incrementally  to  lift  the  moratorium  on 
licensing  Mexico-domiciled  motor 
carriers  to  operate  beyond  the  border 
zones.  On  January  1, 1994,  the  President 
modified  the  moratorium  and  the  ICC 
began  accepting  applications  fi-om 
Mexico-domiciled  passenger  carriers  to 
conduct  international  charter  and  tour 
bus  operations  in  the  United  States.  In 
December  1995,  the  ICC  published  a 
rule  and  a  revised  application  form  for 
the  processing  of  Mexico-domiciled 
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property  carrier  applications  (Form  OP- 
1(MX)).  These  rules  anticipated  the 
implementation  of  the  second  phase  of 
NAFTA,  providing  Mexican  property 
carriers  access  to  California,  Arizona, 
New  Mexico  and  Texas,  and  the  third 
phase,  providing  access  throughout  the 
United  States.  However,  at  the  end  of 
1995,  the  United  States  announced  an 
indefinite  delay  in  opening  the  border  to 
long-haul  Mexican  CMVs. 

After  the  Administration  announced 
its  intent  to  resume  the  process  for 
opening  the  border  in  2001,  Congress 
enacted  section  350  of  the  DOT  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  2002  (Pub.  L.  107-87,  115 
Stat.  833,  at  864).  Section  350 
prohibited  FMCSA  from  using  Federal 
funds  to  review  or  process  applications 
from  Mexico-domiciled  motor  carriers 
to  operate  beyond  the  border 
commercial  zones  until  certain 
preconditions  and  safety  requirements 
were  met.  The  requirements  of  section 
350  have  been  reenacted  in  each 
subsequent  DOT  Appropriations  Act. 
The  rulemaking  requirements  of  the  Act 
were  met  by  a  series  of  rules  published 
on  March  19,  2002  (67  FR  12653,  67  FR 
12702,  67  FR  12758,  67  FR  12776) and 
a  further  rule  published  on  May  13, 

2002  (67  FR  31978). 

In  November  2002,  Secretary  of 
Transportation  Norman  Mineta 
certified,  as  required  by  section 
350(c)(2),  that  authorizing  Mexican 
carrier  operations  beyond  the  border 
commercial  zones  does  not  pose  an 
unacceptable  safety  risk  to  the  American 
public.  Later  that  month,  the  President 
modified  the  moratorium  to  permit 
Mexico-domiciled  motor  carriers  to 
provide  cross-border  cargo  and 
scheduled  passenger  transportation 
beyond  the  border  commercial  zones. 
The  Secretary’s  certification  was  made 
in  response  to  the  June  25,  2002,  report 
of  dot’s  Office  of  Inspector  General 
(OIG)  on  the  implementation  of  safety 
requirements  at  the  U.S.-Mexico  border. 
In  a  January  2005  follow-up  report,  the 
OIG  concluded  that  FMCSA  had 
sufficient  staff,  facilities,  equipment, 
and  procedures  in  place  to  substantially 
meet  the  eight  Section  350  requirements 
the  OIG  was  required  to  review. 

On  February  23,  2007,  United  States 
Secretary  of  Transportation  Mary  E. 
Peters  and  Mexico  Secretary  of 
Communications  emd  Transportation 
Luis  Tellez  Kuenzler  announced  a 
demonstration  project  to  implement  the 
trucking  provisions  of  NAFTA.  The 
purpose  of  the  project  is  to  demonstrate 
the  effectiveness  of  the  safety  programs 
adopted  by  Mexico-domiciled  motor 
carriers  and  the  monitoring  and 
enforcement  systems  developed  by 


DOT,  which  together  ensure  that 
Mexican  motor  carriers  operating  in  the 
United  States  can  maintain  the  same 
level  of  highway  safety  as  U.S.-based 
motor  carriers. 

Demonstration  Project  Description 

The  demonstration  project  has  a  one- 
year  limit.  It  will  allow  up  to  100 
Mexico-domiciled  motor  carriers  to 
operate  beyond  the  border  commercial 
zones  and  transport  international  cargo 
throughout  the  United  States.  For 
purposes  of  the  demonstration  project, 
“international  cargo”  means  cargo 
transported  by  Mexico-domiciled  motor 
carriers  in  CMVs  fi'om  Mexico  to  the 
United  States,  with  no  loading  in  the 
United  States,  or  from  the  United  States 
to  Mexico,  with  no  unloading  in  the 
United  States  [49  CFR  365.501(b)]. 
Drivers  for  participating  motor  carriers 
must  comply  with  the  entry 
requirements  of  the  Department  of 
Homeland  Security  (DHS).  Under  DHS 
regulations,  “(pjurely  domestic  [U.S.] 
service  or  solicitation  [by  non-U.S. 
drivers],  in  competition  with  the  United 
States  operators  [i.e.,  drivers],  is  not 
permitted”  [8  CFR  214.2(b)(4)(i)(E)(l)]. 
Participating  motor  carriers  will  be 
required  to  comply  with  all  State  and 
Federal  environmental  and  emission 
regulations.  Carriers  must  certify  that 
their  vehicles  have  been  manufactured 
in  accordance  with  the  National 
Highway  Traffic  Safety  Administration’s 
(NHTSA)  Federal  Motor  Vehicle  Safety 
Standards  (FMVSS). 

All  Mexico-domiciled  participants 
operating  in  the  United  States  under  the 
demonstration  project  will  be  required 
to  comply  with  all  United  States  safety 
standards  including  hours  of  service, 
driver  medical  standards,  financial 
responsibility,  drug  and  alcohol  testing, 
size  and  weight  limits,  and  the  ability  to 
communicate  in  English.  Every  Mexico- 
domiciled  CMV  scheduled  to  be  used 
beyond  the  border  commercial  zones 
will  undergo  an  in-depth  safety 
inspection  before  being  allowed  to 
operate  in  the  U.S.  and  must  display  a 
valid  Commercial  Vehicle  Safety 
Alliance  (CVSA)  inspection  decal 
indicating  it  has  passed  a  thorough 
vehicle  inspection.  CVSA  decals  are 
valid  for  up  to  3  consecutive  months,  so 
follow-up  inspections  on  Mexico- 
domiciled  CMVs  will  be  required  at 
least  every  3  months.  Each  vehicle  will 
be  checked  for  a  valid  CVSA  decal  every 
time  it  enters  the  U.S.,  and  the  validity 
of  each  operator’s  driver’s  license  will 
also  be  checked.  The  display  of  a  valid 
CVSA  decal  will  not  necessarily  exempt 
a  vehicle  firom  safety  inspections. 

Participating  motor  carriers  must  file 
proof  of  insurance  underwritten  by  a 


U-S.  insurance  company  and  pay  State 
registration  fees  and  State  and  Federal 
fuel  taxes. 

The  demonstration  project  gives 
participants  no  exemptions  Irom  U.S. 
safety  requirements.  In  fact,  it  requires 
compliance  with  additional  seifety 
requirements  not  applicable  to  other 
motor  carriers  operating  in  this  country, 
such  as  having  a  current  CVSA  decal  on 
the  vehicle  at  all  times,  and  passing  a 
safety  audit  prior  to  receiving  operating 
authority.  Furthermore,  under  49  CFR 
385.105,  FMCSA  has  developed 
additional  monitoring  criteria  for 
Mexico-domiciled  motor  carriers.  Every 
vehicle  operated  by  these  carriers  in  the 
U.S.  will  also  be  subject  to  the 
inspection  standards  in  49  CFR  365.511. 

The  demonstration  program  is 
reciprocal.  Up  to  100  U.S.-domiciled 
motor  carriers  will  be  allowed  to  operate 
in  Mexico  on  terms  similar  to  those 
applicable  to  Mexico-domiciled  carriers 
operating  in  this  country.  The  Mexican 
government  is  finalizing  an  application 
form  and  procedures  for  use  by 
interested  U.S.  motor  carriers. 

Process  for  Applying  for  OP-1  (MX) 
Operating  Authority 

To  participate  in  the  project,  a 
Mexico-domiciled  motor  carrier  must, 
pursuant  to  regulations  already  in  place, 
submit  (1)  Form  OP-l(MX),  entitled 
“Application  to  Register  Mexican 
Carriers  for  Motor  Carrier  Authority  to 
Operate  Beyond  U.S.  Municipalities  and 
Commercial  Zones  on  the  U.S.-Mexico 
Border”;  (2)  Form  MCS-150,  the  “Motor 
Carrier  Identification  Report”:  and  (3) 
notification  of  the  means  used  to 
designate  agents  for  service  of  legal 
process,  either  by  submitting  Form 
BOC-3,  “Designation  of  Agents — Motor 
Carriers,  Brokers  and  Freight 
Forwarders,”  or  a  letter  stating  that  the 
applicant  will  use  a  process  agent 
service  that  will  submit  Form  BOC-3 
electronically.  The  forms  are  available 
on  the  Internet  at  http:// 
www.fmcsa.dot.gov/documents/op- 
1  mx.pdf.  The  FMCSA  will  compare  the 
information  and  certifications  provided 
in  the  application  with  information 
maintained  in  databases  of  the 
governments  of  Mexico  and  the  United 
States. 

FMCSA  has  developed  special  rules 
that  govern  Mexico-domiciled  motor 
carriers  during  the  application  process 
and  for  several  years  after  receiving  OP- 
1  (MX)  operating  authority.  They  are 
codified  in  49  CFR  365.501  through 
365.511.  These  rules  impose 
requirements  on  Mexico-domiciled 
motor  carriers  in  addition  to  those 
imposed  on  U.S.  domiciled  motor 
carriers  seeking  operating  authority. 
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Selection  of  Carriers  To  Participate  in 
the  Demonstration  Program 

Several  hundred  Mexico-domiciled 
carriers  have  filed  a  complete  OP-1  (MX) 
application,  and  more  applications  are 
expected.  The  carriers  that  were  ready 
for  an  audit  were  subjected  to  an 
extensive  vetting  process.  Those  known 
to  transport  hazardous  materials  or 
passengers  were  eliminated.  All  carriers 
were  also  checked  against  the  FMCSA 
enforcement  management  information 
database.  Carriers  were  eliminated  if 
there  were  any  enforcement  actions 
pending,  such  as  unpaid  fines, 
unresolved  expedited  action  letters,  or 
operating  authority  suspensions/ 
revocations.  The  remaining  carriers 
were  then  checked  against  a  U.S. 
database  for  involvement  in  illegal  drug 
activities.  Those  that  passed  the  vetting 
process  were  considered  for  the 
demonstration  project.  Other  carriers 
may  be  considered  for  the  project  as 
new  applications  are  submitted. 

From  among  the  currently-eligible 
prospective  participants,  FMCSA  is  in 
the  process  of  conducting  pre¬ 
authorization  safety  audits  on  a  group  of 
motor  carriers  diverse  both  in  fleet  size 
and  geographical  location.  Of  the  carrier 
applicants  selected  by  the  Agency  for 
audit,  18  percent  are  from  non-border 
states  in  Mexico,  while  82  percent  are 
domiciled  in  one  of  Mexico’s  six  border 
states.  About  46  percent  of  the 
participants  are  expected  to  enter  the 
United  States  through  California,  41 
percent  through  Texas/New  Mexico, 
and  13  percent  through  Arizona.  Some 
70  percent  of  the  carrier  applicants 
opeTate  small  vehicle  fleets,  while  25 
percent  have  medium-sized  and  5 
percent  have  large  fleets.  For  this 
demonstration  program,  a  small  vehicle 
fleet  is  20  trucks  or  less,  while  a 
medium-sized  fleet  consists  of  21  to  100 
trucks.  A  large  fleet  is  anything  in 
excess  of  100  trucks. 

Pre< Authorization  Safety  Audit  (PASA) 

A  Mexico-domiciled  carrier  must 
satisfactorily  complete  the  FMCSA- 
administered  pre-authorization  safety 
audit  (PASA)  required  under  FMCSA 
regulations  before  it  is  granted 
provisional  authority  to  operate  in  the 
United  States  beyond  the  border 
commercial  zones.  This  pre¬ 
authorization  audit  is  not  required  for 
U.S. -based  motor  carriers.  The  PASA  is 
a  review  of  the  carrier’s  safety 
management  systems  including  written 
procedures  and  records  to  validate  the 
accuracy  of  information  and 
certifications  provided  in  the 
application.  The  PASA  will  determine 
whether  the  carrier  has  established  and 


exercises  the  basic  safety  management 
controls  necessary  to  ensure  safe 
operations.  The  carrier  Will  not  be 
granted  provisional  operating  authority 
if  FMCSA  finds  that  its  safety 
management  controls  are  inadequate, 
using  the  standards  in  Appendix  A  to 
Subpart  E  of  49  CFR  part  365.  All  . 
PASAs  performed  under  the 
demonstration  project  will  be  conducted 
at  the  motor  carrier’s  place  of  business 
in  Mexico.  Vehicles  the  motor  carrier 
intends  to  use  for  operations  within  the 
U.S.  will  be  inspected  and  will  be 
required  to  have  a  valid  CVSA  decal 
affixed  or  to  pass  an  in-depth  North 
American  Standard  Truck  Inspection. 

As  required  by  FMCSA  regulations, 
the  carrier  will  he  denied  provisional 
operating  authority  if  the  FMCSA  can 
not: 

1.  Verify  the  existence  of  a  controlled 
substances  and  alcohol  testing  program 
consistent  with  49  CFR  part  40.  The 
Agency  will  ensure  that  the  carrier  has 
information  on  collection  sites  and 
laboratories  it  intends  to  use. 

2.  Verify  a  system  of  compliance  with 
hours-of-service  rules  in  49  CFR  part 
395,  including  recordkeeping  and 
retention: 

3.  Verify  proof  of  financial 
responsibility,  as  required  by  49  CFR 
part’387: 

4.  Verify  records  of  periodic  vehicle 
inspections,  as  required  by  49  CFR  part 
396;  and 

5.  Verify  that  each  driver  the  carrier 
intends  to  assign  to  operate  under  the 
demonstration  project  meets  the 
requirements  of  49  CFR  parts  383  and 
391.  This  will  include  confirmation  of 
the  validity  of  each  driver’s  Licencia 
Federal  de  Conductor  through  the 
Mexican  driver  license  information 
system  and  a  check  of  the  Commercial 
Driver’s  License  Information  System 
(CDLIS)  for  violations,  suspensions,  etc. 

Issuance  of  Operating  Authority 

If  a  carrier  successfully  completes  the 
PASA  and  the  FMCSA  approves  its 
application,  the  Agency  will  publish  a 
summary  of  the  application  as  a 
preliminary  grant  of  authority  in  the 
FMCSA  Register,  which  is  available  at 
h  ttp  ://li-public.fincsa .  dot.gov/LJVlEW/ 
pkg_html.prc_limain.  However,  the 
carrier  will  not  be  authorized  to  operate 
until  it  has  made  the  insurance  filings 
required  by  49  CFR  365.507(e)(1)  and 
designated  a  process  agent  as  required 
by  49  CFR  365.503(a)(3).  Additionally, 
no  carrier  will  be  authorized  to  operate 
until  this  notice-and-comment 
procedure  is  completed. 

Upon  granting  provisional  operating 
authority,  the  Agency  will  assign'  a 
unique  USDOT  Number,  including  an 


“X”  suffix,  which  identifies  the  motor 
carrier  as  authorized  to  operate  beyond 
the  municipcdities  and  commercial 
zones  on  the  U.S.-Mexico  border. 

The  issuance  of  OP-1  (MX) 
provisional  operating  authority  will 
supersede  any  other  operating  authority 
the  FMCSA  may  have  issued  the  carrier, 
including  authority  to  operate  within 
the  border  commercial  zone.  The 
participating  carrier’s  entire  U.S. 
operations  will  be  subject  to  the  terms 
and  limitations  in  the  OP-1  (MX) 
document,  including  the  prohibition  on 
transporting  hazardous  materials  and 
passengers. 

Termination  of  Provisional  Operating 
Authority 

The  demonstration  project  will 
terminate  and  all  provisional  operating 
authority  certificates  expire  one  year 
from  the  date  FMCSA  grants  the  first 
provisional  certificate. 

Provisional  operating  authority  may 
be  suspended  or  revoked  at  any  time 
during  the  demonstration  project  if 
FMCSA  determines  that  the  carrier’s 
safety  performance  does  not  meet  the 
standards  established  in  49  CFR  part 
385,  subpart  B.  Operating  authority  may 
also  be  suspended  or  revoked  if  the 
motor  carrier  is  found  to  have 
transported  hazardous  materials  or 
■passengers  in  the  U.S.,  or  otherwise  to 
be  operating  beyond  the  scope  of  its 
provisional  authority. 

If  a  Mexico-domiciled  motor  carrier 
held  FMCSA  operating  authority  to 
operate  exclusively  within  the  border 
commercial  zones  (OP-2  authority) 
before  being  granted  provisional  OP- 
1(MX)  operating  authority,  the 
certificate  of  registration  to  operate 
exclusively  within  the  border 
commerci^  zones  will  be  reinstated  at 
no  cost  to  the  motor  carrier  upon 
expiration  of  the  demonstration  project, 
providing  the  carrier’s  safety  record 
during  the  project  has  been  satisfactory. 

Operating  in  the  U.S.  Under  OP-1  (MX) 
Provisional  Operating  Authority 

Mexico-domiciled  motor  carriers  are 
subject  to  DHS  and  DOT  cabotage 
requirements  and  prohibited  from 
providing  domestic  point-to-point 
transportation  while  operating  in  the 
U.S.  Carriers  found  to  have  violated  the 
cabotage  requirements  will  be  placed 
out-of-service  under  the  DOT 
regulations.  DHS  could  also  prohibit  the 
driver  from  entering  the  U.S.  in  the 
future.  FMCSA,  in  coordination  with 
the  International  Association  of  Chiefs 
of  Police  (lACP),  has  developed  and 
provided  training  to  State  and  local  law 
enforcement  agencies  on  the  cabotage 
requirements. 
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Monitoring,  Oversight  and  Enforcement 

FMCSA  will  monitor  the  operational 
safety  of  all  Mexico-domiciled  motor 
carriers  participating  in  the 
demonstration  project.  To  accomplish 
this,  FMCSA  will  work  closely  with 
State  commercial  vehicle  safety 
agencies,  the  lACP,  CVSA,  DHS,  and 
others. 

Field  monitoring  will  include 
inspections  of  vehicles,  verification  of 
compliance  with  the  terms  of  the 
provisional  operating  authority,  driver 
license  checks,  crash  reporting,  and 
initiation  of  enforcement  actions  when 
appropriate.  Additionally,  a  Mexico- 
domiciled  motor  carrier  committing  any 
violations  specified  in  49  CFR 
385.105(a)  and  identified  through 
roadside  inspections  or  by  other  means, 
may  be  subject  to  a  compliance  review 
and  enforcement  action. 

Monitoring  will  also  include 
electronic  data  collection  and  analysis. 
Data  collected  as  a  result  of  field 
monitoring  and  other  activities  will  be 
entered  into  FMCSA  databases.  The  data 
will  be  tracked  and  analyzed  to  identify 
potential  safety  issues.  Appropriate 
action  will  be  taken  to  resolve  any 
identified  safety  issues.  This  could 
include  suspension  or  revocation  of  the 
provisional  operating  authority  or  the 
initiation  of  other  enforcement  action 
against  the  carrier  or  driver. 

The  DOT  and  the  Mexican  Secretaria 
de  Comufiicaciones  y  Transportes 
(Secretariat  of  Communication  and 
Transport,  or  SCT)  have  established  a 
bi-national  monitoring  group.  The  group 
includes  officials  from  FMCSA,  DOT, 
and  the  U.S.  Trade  Representative. 
Mexican  participants  include 
representatives  from  the  Federal  Motor 
Carrier  Genferal  Directorate, 
Communications  and  Trfmsport 
Secretariat  (SCT);  the  Services 
Negotiations  General  Directorate, 
Economy  Secretariat;  and  the  SCT 
Centers  fi’om  the  Mexican  Border  States. 
The  monitoring  group’s  objective  is  to 
supervise  the  implementation  of  the 
demonstration  project  and  to  find 
solutions  to  issues  affecting  the 
operational  performance  of  the  project. 
The  group  will  generally  convene 
weekly  via  video  conference. 

Enforcement  is  a  key  component  of 
the  monitoring  and  oversight  effort. 
FMCSA  has  trained  and  provided 
guidance  to  Federal  and  State  auditors, 
inspectors  and  investigators  to  ensure 
their  knowledge  and  understanding  of 
the  demonstration  project  and  the 
procedures  for  taking  enforcement 
actions  against  carriers  or  drivers 
participating  in  the  project. 


To  ensure  carrier  compliance  with 
operating  authority  limitations, 
including  the  prohibition  of  domestic 
point-to-point  transportation  of  cargo  in 
the  U.S.,  FMCSA  and  the  lACP  have 
developed  and  implemented  a  training 
program  that  provides  State  and  local 
officials  detailed  information  on 
cabotage  regulations  and  enforcement 
procedures. 

FMCSA  is  also  working  with  the  DHS 
to  develop  guidance  concerning  the 
enforcement  of  DHS  cabotage 
regulations.  This  material  will  be 
incorporated  into  the  CVSA  North 
American  Standard  Inspection  Course 
and  provided  to  roadside  enforcement 
officers. 

FMCSA  will  be  issuing  policy 
memoranda  and  guidance  to  the  Federal 
field  staff.  State  agencies  and  others 
concerning  monitoring  and  enforcefnent 
issues,  including  English  language 
proficiency,  inspection  of  each 
participating  Mexico-domiciled  vehicle 
every  time  it  enters  the  U.S., 
enforcement  of  the  Federal  Motor 
Vehicle  Safety  Standards,  and 
enforcement  of  the  CVSA  decal 
requirement. 

To  ensure  uniformity  and  effective 
enforcement,  the  CVSA  has  revised  the 
North  American  Standard  Out-of- 
Service  Criteria  to  include  as  out-of  . 
service  criteria,  violations  of  49  CFR 
391.11(b)(2)  relating  to  the  driver’s 
ability  to  communicate  in  English  while 
operating  in  the  U.S.  and  violations  of 
49  CFR  385.103(c)  relating  to  the 
display  of  a  valid  CVSA  decal  on 
vehicles  operated  by  project 
participants. 

Evaluation  and  Reporting 

The  DOT  will  evaluate  the  success  of 
the  demonstration  project  hy  examining 
the  safety  performance  of  Mexico- 
domiciled  motor  carriers  operating  in 
the  U.S.  Specifically,  FMCSA 
anticipates  examining  the  crash  rate  of 
Mexican  carriers,  convictions  of 
Mexican  drivers  for  violations  of  U.S. 
traffic  safety  laws,  the  rate  at  which 
Mexican  drivers  and  vehicles  are  placed 
out  of  service  when  inspected  in  the 
U.S.,  violations  discovered  during  pre¬ 
authority  safety  audits,  and  compliance 
of  Mexican  trucking  companies  with 
U.S.  drug  and  alcohol  testing 
regulations.  These  data  will  be  collected 
through  police  reporting  of  crashes  and 
moving  violations,  uploads  of  roadside 
inspection  results  performed  by  FMCSA 
or  our  State  partners,  and  uploads  of 
safety  audits  and  compliance  reviews  of 
Mexican  motor  carriers  performed  by 
FMCSA  staff. 

The  DOT  also  intends  to  provide  for 
an  independent  evaluation  of  the 


demonstration  project.  The  Secretary 
has  asked  former  DOT  Inspector  General 
Kenneth  Mead,  former  DOT  Deputy 
Secretary  Mortimer  Downey  and  former 
House  Appropriations  Sub-Committee 
Chairman  Jim  Kolbe  to  serve  on  an 
evaluation  panel.  The  panel  will  he 
responsible  for  evaluating  the  safety 
impacts  of  allowing  Jvlexico-domiciled 
motor  carriers  to  operate  on  U.S.  roads 
beyond  the  border  commercial  zone. 
They  will  operate  independently  from 
other  monitoring  efforts  and  provide 
their  own  assessment  of  the  project. 
Their  conclusions  will  be  considered 
carefully  before  a  decision  is  made  on 
a  permanent  full  implementation  of  the 
NAFTA  trucking  provisions. 

Request  for  Comments 

The  FMCSA  has  decided  to  request 
public  comment  from  all  interested 
persons  on  the  demonstration  project 
outlined  above.  The  FMCSA  has 
fulfilled  all  of  the  statutory 
requirements  necessary  for  the  lifting  of 
the  moratorium  against  certain  Mexico- 
domiciled  motor  carriers.  The  Agency 
intends  the  demonstration  project  to  be 
the  means  of  validating  its  safety 
oversight  regime. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  at  the  beginning 
of  this  notice  will  be  considered  and 
will  be  available  for  examination  in  the 
docket  at  the  location  listed  under  the 
address  section  of  this  notice. 

Comments  received  after  the  comment 
closing  date  will  be  filed  in  the  public 
docket  and  will  be  considered  to  the 
extent  practicable.  In  addition  to  late 
comments,  the  FMCSA  will  also 
continue  to  file,  in  the  public  docket, 
relevant  information  that  becomes 
available  after  the  comment  closing 
date.  Interested  persons  should  continue 
to  examine  the  public  docket  for  new 
material. 

Issued  on:  April  27,  2007. 

John  H.  Hill, 

Administrator. 

(FR  Doc.  07-2152  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4910-EX-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

[Docket  No:  FTA-2006-23697] 

Public-Private  Partnership  Pilot 
Program 

agency:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice  of  agency  response  to 
comments. 
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SUMMARY:  Section  3011(c)  of  the  Safe, 
Accountable,  Flexible,  Efficient 
Transportation  Equity  Act:  A  Legacy  for 
Users  (“SAFETEA-LU”)  authorizes  the 
U.S.  Secretary  of  Transportation  (the 
“Secretary”)  to  establish  and  implement 
a  pilot  program  to  demonstrate  the 
advantages  and  disadvantages  of  public- 
private  partnerships  (“PPPs”)  for  certain 
new  fixed  guideway  capital  projects  (the 
“Pilot  Program”).  This  notice 
summarizes  and  responds  to  comments 
solicited  by  FT  A  by  notice  published  in 
the  Federal  Register  on  March  22,  2006 
(71  FR  14568). 

Availability  of  the  Notice:  Copies  of 
this  notice,  and  any  documents 
indicated  in  the  supplementary 
information  as  being  available  in  the 
docket,  are  part  of  docket  FTA-2006- 
23697.  To  read  materials  relating  to  this 
notice,  please  visit  the  DOT  docket 
(http://dms.dot.gov)  at  any  time  or  go  to 
the  Docket  Management  System  facility, 
U.S.  Department  of  Transportation, 

Room  PL— 401,  on  the  plaza  level  of  the 
Nassif  Building:  400  Seventh  Street, 

SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shauna  J.  Coleman,  Esq.,  Federal  Transit 
Administration,  Office  of  the  Chief 
Counsel,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590-0001,  (202) 
366—4011,  shauna.coleman@dot.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
3011(c)  of  the  SAFETEA-LU  authorizes 
the  Secretary  to  establish  and 
implement  the  Pilot  Program  to 
demonstrate  the  advantages  and 
disadvantages  of  public-private 
partnerships  for  certain  new  fixed 
guideway  capital  projects.  On  March  22, 
2006,  FTA  issued  a  notice  and 
solicitation  for  comments  with  respect 
to  the  Secretary’s  establishment  and 
implementation  of  the  Pilot  Program  (71 
FR  14568).  FTA  received  comments 
from  19  parties  in  response  to  the 
notice.  FTA  responds  to  these 
comments  by  topic  and  in  the  following 
order;  (A)  Statutory  background:  (B) 
objective  of  the  Pilot  Program:  (C) 
operation  of  the  Pilot  Program:  (D) 
common  grant  rule:  (E)  seniority  of  the 
Federal  Interest;  and  (F)  tax-exempt 
financing. 

A.  Statutory  Background 

FTA  requested  comments  on  the 
following  questions:  (i)  What,  if  any, 
operative  criteria  beyond  those  set  forth 
in  the  statute  should  the  Secretary  adopt 
to  implement  the  Pilot  Program:  (ii) 
what,  if  any,  benefits  should  the 
Secretary  confer  on  selected  projects; 


(iii)  whether  it  is  significant  that  section 
3011(c)  provides  no  special  funding  for 
the  Pilot  Program:  and  (iv)  what,  if  any, 
changes  in  law  or  new  financial 
incentives  are  appropriate  or  necessary 
to  promote  the  participation  of  private 
enterprise  in  the  delivery  and  operation  ^ 
of  transit  systems? 

(i)  What,  if  any,  operative  criteria 
beyond  those  set  forth  in  the  statute 
should  the  Secretary  adopt  to 
implement  the  Pilot  Program? 

Six  commenters  responded  to  this 
question.  Some  of  these  commenters 
thought  that  additional  operating 
criteria  should  not  limit  the 
opportunities  for  creativity  and  that 
FTA  should  allow  private,  state,  and 
local  parties  maximum  latitude  to 
determine  the  parameters  and  merits  of 
potential  projects.  In  addition,  several  of 
these  commenters  recommended  that 
selected  projects  should  incorporate 
innovative  contracting  mechanisms. 

FTA  response:  FTA  agrees  that 
operating  criteria  should  not  limit  the 
opportunities  for  creativity.  FTA  further 
agrees  that  innovative  procurement 
contracting  mechanisms  and  financing 
should  be  considerations  used  in  the 
selection  of  an  eligible  project. 

(ii)  What,  if  any,  benefits  should  the 
Secretary  confer  on  selected  projects? 

Five  commenters  responded  to  this 
question.  Two  commenters  submitted 
general  comments  on  the  benefits  the 
Secretary  should  confer  on  selected 
projects.  For  instance,  one  commenter 
generally  recommended  that  FTA  tailor 
the  benefits  it  confers  to  the  particular 
requirements  of  a  project.  Another 
commenter  generally  recommended  that 
FTA  award  PPPs  the  highest  priority 
available  from  programs  for  which  such 
projects  ^pply  and  qualify.  Two 
conunenters  recommended  that  FTA 
waive  strict  compliance  with  one  or 
more  New  Starts  and/or  NEPA 
evaluation  requirements.  One 
commenter  recommended  that  FTA 
support  Congressional  earmarks  for 
selected  projects. 

FTA  response:  FTA  agrees  that  it 
should  identify  alternative  bases  for 
compliance  with  one  or  more  New 
Starts  evaluation  requirements 
applicable  to  projects  that  participate  in 
the  Pilot  Program,  insofar  as  consistent 
with  law.  The  Pilot  Program  offers  Pilot 
Projects  that  are  candidates  for  funding 
under  FTA’s  New  Starts  certain  program 
incentives — in  the  form  of  improved 
ratings,  accelerated  review  process,  and 
other  benefits — to  enter  into  PPPs  for 
project  delivery.  FTA’s  role  is  not  to 
advocate  for  Congressional  earmarking 
on  behalf  of  projects,  but  FTA  does 
recommend  projects  for  funding  in  the 


annual  New  Starts  Report  and  in  the 
President’s  budget  request. 

(iii)  Whether  it  is  significant  that 
section  3011(c)  provides  no  special 
funding  for  the  Pilot  Program. 

FTA  received  the  following  three 
comments  on  this  question:  one 
commenter  thought  that  it  was 
unremarkable  that  Congress  authorized 
no  special  funding  for  this  program;  one 
commenter  noted  that  by  not 
designating  any  specific  source  of 
funding.  Congress  provided  FTA  with 
the  flexibility  to  identify  funds  and 
develop  program  requirements;  and  one 
commenter  thought  Congress  intended 
to  limit  the  use  of  private  investment  in 
PPPs  for  selected  fixed  guideway 
projects. 

FTA  resporse:  Based  on  FTA’s  review 
of  section  3011(c)  and  pertinent  sections 
of  the  Conference  Report  that 
accompanied  SAFETEA-LU,  FTA  is  not 
limited  to  funding  the  Pilot  Program 
from  the  New  Starts  program.  FTA 
reminds  commenters  that  while  the 
statute  states  that  the  Secretary  may 
establish  the  Pilot  Program  to 
demonstrate  the  advantages  of  PPPs  for 
“certain  new  fixed  guideway  projects,” 
it  does  not  expressly  limit  financial 
support  of  such  projects  to  New  Starts 
funding.  FTA  notes  that  new  fixed 
guideway  capital  projects  may  be 
funded  not  only  tlu’ough  the  New  Starts 
program  but  with  certain  formula  funds, 
as  well. 

(iv)  What,  if  any,  changes  in  law  or 
new  financial  incentives  are  appropriate 
or  necessary  to  promote  the 
participation  of  private  enterprise  in  the 
delivery  and  operation  of  transit 
systems? 

Three  commenters  responded  to  this 
question.  One  commenter  suggested  that 
^A  reclassify  the  retirement  of  a 
capital  debt  from  an  operating  expense 
to  a  capital  expense.  Two  commenters 
suggested  that  providing  Federal  grant 
or  loan  money  for  developmental  or  pre¬ 
construction  work  could  induce  private 
investment. 

FTA  response:  FTA  agrees  that 
reclassifying  the  retirement  of  a  capital 
debt  from  an  operating  expense  to  a 
capital  expense  and  providing  Federal 
grant  or  loan  money  for  developmental 
or  pre-construction  work  would 
promote  the  participation  of  private 
enterprise  in  the  delivery  and  operation 
of  transit  systems.  Within  the  context  of 
the  Pilot  Program,  FTA  would  be 
prepared  to  evaluate  proposals  to  do  so 
on  a  case-by-case  basis,  if  permitted  by 
law  and  supported  by  sound  policy  that 
is  consistent  with  the  Pilot  Program’s 
objectives. 
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B.  Objective  of  the  Pilot  Program 

FTA  requested  comments  on  whether, 
and  on  what  terms,  the  Pilot  Program 
should  streamline  the  New  Starts 
application  process,  specifically  with 
regard  to  its  due  diligence  and  NEPA 
components,  to  promote  PPPs  that 
would  realize  significant  savings  in  the 
prociuement  of  eligible  projects. 

(i)  Due  Diligence 

FTA  requested  comments  regarding 
how  its  New  Starts  application  process 
may  be  altered  to  accelerate  project 
delivery  without  impairing  FTA’s  duties 
as  a  steward  of  Federal  funds.  Six 
commenters  responded  to  this  question. 
Two  commenters  supported  the  use  of 
contract  terms  to  allocate  risk  and 
ensure  due  diligence.  Three  commenters 
recommended  that  FTA  utilize 
concurrent  rather  than  linear  procedures 
in  its  New  Starts  process,  and  provided 
specific  recommendations  on  how  FTA 
could  alter  its  New  Starts  application 
process.  One  commenter  requested  that 
FTA  clarify  how  the  requirement  for 
public  accountability  and  due  diligence 
can  be  met  under  the  PPP  approach. 

FTA  response:  FTA  agrees  that  it 
should  streamline  certain  New  Starts 
due  diligence  requirements  and  directs 
interested  parties  to  section  3  (i)  of  FTA 
Federal  Register  notice  issued  on 
January  19,  2007  {72"  FR  2587)  for  a 
detailed  discussion  on  how  FTA  might 
alter  certain  due  diligence  requirements 
for  selected  Pilot  Projects.  In  response  to 
the  commenter  requesting  clarity,  FTA 
directs  this  commenter  to  section  3(c)  of 
FTA  Federal  Register  .notice  issued  on 
January  19,  2007  (72  FR  2587),  which 
details  how  commercial  arrangements 
negotiated  between  the  project  sponsor 
and  private  partner  may  adequately 
safeguard  the  Federal  Interest. 

(ii)  National  Environmental  Policy  Act 
(“NEPA") 

FTA  requested  comments  on  whether, 
and  on  what  terms,  the  Pilot  Program 
should  streamline  its  NEPA  components 
to  accelerate  project  delivery  without 
impairing  FTA’s  duties  as  a  steward  of 
the  environment. 

(a)  Whether  the  Pilot  Program  should 
permit  acquisition  of  engineering  and 
design  services  prior  to  the  issuance  of 
a  Record  of  Decision  (“ROD”). 

Several  commenters  responded  to  this 
question.  All  but  one  of  these 
commenters  supported  the  acquisition 
of  engineering  and  design  services  prior 
to  the  issuance  of  a  ROD. 

FTA  response:  FTA  agrees  that  it 
should  permit  acquisition  of 
engineering  and  design  services  prior  to 
the  issuance  of  a  ROD,  as  provided  in 


section  3(1)  of  FTA’s  Federal  Register 
notice  published  at  72  FR  2587  (January 
19,  2007).  FTA  notes  that  on  several 
prior  occasions  it  has  allowed  project 
sponsors  to  negotiate  and  award  design- 
build  contracts  when  (1)  the  contract 
did  not  commit  the  project  sponsor  or 
TTA  to  final  design  or  construction 
prior  to  the  completion  of  compliance 
with  NEPA,  and  (2)  the  entities 
performing  the  NEPA  studies  had  no 
financial  interest  in  the  outcome  of  the 
project  under  the  study.  FTA  directs 
interested  parties  to  section  3(1)  of 
FTA’s  Federal  Register  notice  published 
at  72  FR  2587  (January  19,  2007)  for  a 
full  discussion  on  the  extent  to  which 
FTA  may  permit  acquisition  of 
engineering  and  design  services  prior  to 
the  completion  of  compliance  with 
NEPA. 

(b)  Whether  the  Pilot  Program  should 
adopt  procedures  with  the  same  or 
similar  effects  as  those  described  in  23 
U.S.C.  112(b)(3),  as  amended  by  section 
1503  of  SAFETEA-LU,  concerning 
design-build  contracts. 

Three  commenters  responded  to  this 
question  and  all  of  these  commenters 
supported  FTA’s  adoption  of  procedures 
similar  to  those  in  section  1503  of 
SAFETEA-LU,  concerning  design-build 
contracts. 

FTA  response:  FTA  agrees  that  the 
Pilot  Program  should  adopt  procedures 
with  the  same  or  similar  effects  as  those 
set  forth  in  23  U.S.C.  112(b)(3),  as 
amended.  FTA  directs  commenters  to 
section  3(1)  of  FTA’s  Federal  Register 
notice  published  at  72  FR  2587  (January 
19,  2007),  which  outlines  the 
environmental  procedures  that  FTA 
adopted  with  respect  to  the  design-build 
elements  of  a  Pilot  Project’s 
procurement. 

(c)  How  should  the  Pilot  Program 
construe  the  Categorical  Exclusion 
(“CE”)  to  realize  savings  for  project 
sponsors  in  connection  with  the 
acquisition  of  rights-of-way  and  parcels 
of  land? 

One  commenter  responded  to  this 
question.  This  commenter  urged  FTA  to 
consider  increasing  real  estate  prices  as 
one  factor  used  to  establish  the 
imminence  of  increasing  development 
pressures  so  that  increasing  prices  in 
highly  developed  or  rapidly  developing 
areas  would  permit  an  agency  to  rely 
upon  the  CE. 

FTA  response:  FTA  notes  that  with  a 
few  limited  exceptions,  joint  FTA/ 
FHWA  regulations  implementing  NEPA 
specifically  prohibit  real  estate 
acquisition  activities  prior  to  the 
completion  of  the  NEPA  process.  Those 
exceptions,  specified  at  23  CFR  771.117, 
allow  for  pre-ROD  real  estate  acquisition 
in  some  limited  circumstances,  but  not 


on  the  basis  of  rising  property  values. 
Moreover,  when  it  authorized 
SAFETEA-LU,  Congress  amended  49 
U.S.C.  5324(c)  to  allow  for  the  pre-ROD 
acquisition  of  contiguous  railroad  right- 
of-way  in  certain  cases. 

(d)  How  should  the  Pilot  Program 
address  NEPA  to  anticipate  changes  in 
project  scope? 

Five  commenters  responded  to  this 
question  and  all  of  these  commenters 
recommended  that  FTA  should  not 
reopen  the  NEPA  process  and/or 
existing  ROD  for  review  of  a  new  impact 
that  is  not  determined  to  be  substantial. 

FTA  response:  In  general,  FTA  policy 
is  to  perform  a  supplemental 
Environmental  Assessment  (“EA”)  for 
review  of  a  new  impact  if  that  impact  is 
potentially  significant,  and  a 
supplemental  Environmental  Impact 
Statement  (“EIS”)  in  cases  where  FTA  is 
certain  that  the  new  impact  is 
significant.  In  some  cases,  a 
reevaluation  may  be  required  to  assist 
FTA  in  deciding  whether  supplemental 
NEPA  work  is  needed. 

C.  Operation  of  the  Pilot  Program 

FTA  requested  comments  on  whether, 
and  on  what  terms,  the  Pilot  Program 
should  provide  grants  for  eligible 
projects  contemplated  by  long-term 
operation  or  concession  agreements 
with  private  enterprise.  Six  commenters 
supported  FTA  providing  grants  for 
eligible  projects  contemplated  by  long¬ 
term  operation  or  concession 
agreements  with  private  enterprise. 
Three  commenters  offered  suggestions 
as  to  how  the  Pilot  Program  might 
encourage  transit  systems  to  enter  into 
PPPs.  One  commenter  suggested  that 
FTA  allow  the  Pilot  Program  to  privatize 
all  or  part  of  the  capital  asset.  Another 
commenter  suggested  FTA  provide 
financial  capacity  for  pre-construction 
work.  One  commenter  recommended 
that  FTA  tie  the  Pilot  Program  directly 
to  New  Starts  funding. 

FTA  response:  FTA  agrees  that 
projects  involving  long-term  private 
operations  or  concession  contracts 
should  be  eligible  for  funding  under  the 
Pilot  Program. 

D.  Common  Grant  Rule 

FTA  requested  comments  on  whether, 
and  to  what  extent,  the  Pilot  Program 
should  authorize  the  use  of  program 
income  to  support  a  PPP  that  sponsors 
an  eligible  project.  Five  commenters 
supported  the  flexible  use  of  program 
income. 

FTA  response:  FTA  agrees  and 
supports  flexible  uses  of  program 
income,  as  permitted  pursuant  to  49 
CFR  18.25(g). 
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E.  Seniority  of  the  Federal  Interest 

FTA  requested  comments  on  whether, 
and  to  what  degree,  FTA’s 
subordination  of  priority  of  repayment 
of  Federal  loans  would  be  useful  in 
structuring  a  PPP.  FTA  also  requested 
comments  on  the  extent  to  which  loans, 
loan  guarantees,  and  other  credit 
enhancing  devices  available  under  the 
Transportation  Infrastructure  Financing 
and  Innovation  Act  (“TIFIA”)  might  be 
used  to  facilitate  the  financing  of  an 
eligible,  project.  Four  commenters 
supported  subordination  of  the  Federal 
Interest.  Three  conunenters  generally 
supported  the  use  of  the  loan  guarantees 
available  under  TIFIA  for  financing 
PPPs. 

FTA  response:  FTA  agrees  that 
subordination  of  priority  of  repayment 
of  Federal  loans  could  be  useful  in 
structuring  a  PPP.  FTA  also  agrees  that 
project  sponsors  should  utilize  a  wide 
range  of  financing  tools  to  support  PPPs, 
including  loan  guarantees  and  other 
mechanisms  available  under  the  TIFIA 
program  to  finance  eligible  PPPs. 

F.  Tax  Exempt  Financing 

FTA  requested  comments  on  the 
extent  to  which  private  activity  bonds 
(“PABs”)  or  PABs  not  subject  to  State 
population-based  bond  issuance  limits 
(“new  PABs”)  might  assist  in  financing 
an  eligible  project.  Seven  commenters 
generally  supported  the  use  of  PABs  to 
assist  in  financing  eligible  projects. 

FTA  response:  FTA  agrees  that  project 
sponsors  should  utilize  a  wide  range  of 
fincmcing  tools,  including  PABs  and 
new  PABs,  to  support  PPPs,  if  the 
project  is  eligible  to  use  such  financing 
tools. 

Issued  in  Washington,  E)C,  this  25th  day  of 
April  2007. 

James  S.  Simpson, 

Administrator. 

[FR  Doc.  E7-8227  Filed  4-30-07;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2007-27073;  Notice  2] 

Nissan^ North  America,  Inc.;  Grant  of 
Petition  for  Decision  of 
inconsequential  Noncompliance 

Nissan  North  America,  Inc.  (Nissan) 
has  determined  that  certain  rims  on 
certain  vehicles  that  it  produced  in  2000 
through  2005  do  not  comply  with 
paragraphs  S5.2(a)  and  S5.2(c)  of  49 
CFR  571.120,  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  120,  Tire 


Selection  and  Rims  for  Motor  Vehicles 
Other  Than  Passenger  Cars.  Pursuant  to 
49  U.S.C.  30118(d)  and*30120(h),  Nissan 
has  petitioned  for  a  determination  that 
this  noncompliance  is  inconsequential 
to  motor  vehicle  safety  and  has  filed  an 
appropriate  report  pmsuant  to  49  CFR 
part  573,  “Defect  and  Noncompliance 
Responsibility  and  Reports.”  Notice  of 
receipt  of  a  petition  was  published,  with 
a  30-day  public  comment  period,  on 
February  16,  2007,  in  the  Federal 
Register  (72  FR  7709).  The  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  received  no  comments.  To 
view  the  petition  and  all  supporting 
documents  and  comments  submitted,  go 
to:  http://dms.dot.gov/search/ 
searchFormSimpIe.cfm  and  enter 
Docket  No.  NHTSA-2007-27073. 

Affected  are  a  total  of  approximately 
5,000  optional  dealer  accessory  wheels 
tliat  have  been  sold  and  have  been 
installed  on  approximately  1,250  model 
year  2000  through  2005  Nissan  Xterra 
multipurpose  passenger  vehicles  and 
Frontier  pickup  trucks.  Specifically, 
paragraph  S5.2  of  FMVSS  No.  120,  rim 
marking,  requires  that  each  rim  be 
marked  with  certain  information  on  the 
weather  side,  including: 

S5.2(a)  requiring  a  one-letter  designation 
which  indicates  the  source  of  the  rirn’s 
published  nominal  dimensions,  and  S5.2(c) 
requiring  the  symbol  DOT. 

The  rims  installed  on  the  affected 
vehicles  do  not  contain  the  markings 
required  by  paragraphs  S5.2(a)  or 
S5.2(c).  Nissan  has  corrected  the 
problem  that  caused  these  errors  so  that 
they  will  not  be  repeated  in  future 
production. 

Nissan  believes  that  the 
noncompliance  is  inconsequential  to 
motor  v^fcle  safety  and  that  no 
corrective  action  is  warranted.  Nissan 
states  that  the  affected  rims  are  16"  x  7" 
aluminum  alloy,  which  are  commonly 
available  and  utilized  in  the  United 
States.  They  are  a  correct  specification 
for  mounting  16"  original  equipment 
tires  specified  for  Xterra  and  Frontier 
models,  and  are  capable  of  carrying  the 
gross  vehicle  weight  rating  (GVVVR)  of 
the  vehicle.  Nissan  first  became  aware 
of  the  noncompliance  of  these  vehicles 
during  a  regulatory  compliance  review 
that  Nissan  conducted  during  March 
2006. 

Nissan  states  that  no  accidents  or 
injuries  have  occmred,  and  no  customer 
complaints  have  been  received  related 
to  the  lack  of  the  markings  or  any 
problem  that  may  have  resulted  from 
the  lack  of  the  markings.  Nissan  further 
states  that  the  missing  markings  do  not 
affect  the  performance  of  the  wheels  or 
the  tire  and  wheel  assemblies. 


The  rims  are  marked  in  compliance 
with  paragraphs  S5.2(b),  rim  size 
designation;  S5.2(d),  manufacturer 
identification;  and  S5.2(e)  month,  day 
and  year  or  month  and  year  of 
manufacture.  The  rims  are  also  marked 
with  a  4030S  RSD20-10/20  part 
number. 

The  tire  size  is  marked  on  the  tire 
sidewalls,  and  the  owner’s  manual  and  f 
tire  inflation  pressure  placard  contain 
the  appropriate  tire  size  to  be  installed 
on  the  original  equipment  rims. 
Therefore,  Nissan  does  not  believe  there 
is  a  possibility  of  a  tire  and  rim 
mismatch  as  a  result  of  the  missing  rim 
markings.  All  other  requirements  under 
FMVSS  No.  120  are  met. 

NHTSA  agrees  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety.  The  rims  are 
marked  in  compliance  with  paragraphs 
S5.2(b)  rim  size  designation;  S5.2(d) 
manufacturer  identification;  and  S5.2(e) 
month,  day  and  year  or  month  and  year 
of  manufactme.  The  rims  are  also 
marked  with  a  part  number.  The  tire 
size  is  marked  on  the  tire  sidewalls,  and 
the  owner’s  manual  and  tire  inflation 
pressure  placard  contain  the  appropriate 
tire  size  to  be  installed  on  the  original 
equipment  rims.  Therefore,  there  is  little 
likelihood  of  a  tire  and  rim  mismatch  as  * 
a  result  of  the  missing  rim  markings. 
With  regard  to  the  omission  of  the  DOT 
symbol,  the  agency  regards  the 
noncompliance  with  paragraph  S5.2(c) 
as  a  failure  to  comply  with  the 
certification  requirements  of  49  U.S.C. 
30115,  and  not  a  compliance  failure 
requiring  notification  and  remedy. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  petitioner 
has  met  its  burden  of  persuasion  that 
the  noncompliance  described  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  Nissan’s  petition  is 
granted  and  the  petitioner  is  exempted 
from  the  obligation  of  providing 
notification  of,  and  a  remedy  for,  the 
noncompliance. 

Authority:  49  U.S.C.  30118,  30120; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  April  24,  2007. 

Daniel  C.  Smith, 

Associate  Administrator  for  Enforcement. 

(FR  Doc.  E7-8202  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4910-59-P 


23890 


Federal  Register / Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Notices 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2006-26282;  Notice  2] 

U.S.  Bus  Corporation;  Denial  of 
Petition  for  Decision  of 
Inconsequential  Noncompliance 

U.S.  Bus  Corporation  (U.S.  Bus)  has 
determined  that  certain  school  buses 
that  it  produced  froih  1998  through 
2006  do  not  comply  with  paragraph 
S9.3(c)  of  49  CFR  571.111,  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  Ill,  Rearview' Mirrors.  As 
explained  below,  the  noncompliance 
involves  placement  of  a  required  label 
on  school  buses  with  cross  view 
mirrors.  U.S.  Bus  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  “Defect  and  Noncompliance 
Responsibility  and  Reports.”  Pursuant 
to  49  U.S.C.  30118(d)  and  30120(h),  U.S. 
Bus  also  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety.  Notice  of  receipt  of  the  petition 
was  published,  with  a  30-day  public 
comment  period,  on  December  13,  2006 
in  the  Federal  Register  (71  FR  74996). 
NHTSA  received  no  comments  on  the 
petition.  To  view  the  petition  and  all 
supporting  documents,  go  to:  http:// 
dms.dot.gov/search/ 
searchFormSimple.cfm  and  enter 
Docket  No.  NHTSA-2006-26282. 

Affected  are  a  total  of  approximately 
4,019  Universe  and  Sturdibus  model 
school  buses  produced  by  U.S.  Bus  from 
1998  through  October  23,  2006  that  do 
not  meet  the  requirements  of  paragraph 
S9.3(c)  of  the  standard.  Specifically, 
paragraph  S9.3(c)  of  FMVSS  No.  Ill 
requires  that: 

Each  school  bus  which  has  a  mirror 
installed  in  compliance  with  S9.3(a)  that  has 
an  average  radius  of  curvature  of  less  than 
889  mm,  as  determined  under  S12,  shall  have 
a  label  visible  to  the  seated  driver.  .  .  .  The 
label  shall  state  the  following:  “USE  CROSS 
VIEW  MIRRORS  TO  VIEW  PEDESTRIANS 
WHILE  BUS  IS  STOPPED.  DO  NOT  USE 
THESE  MIRRORS  TO  VIEW  TRAFFIC 
WHILE  BUS  IS  MOVING.  IMAGES  IN  SUCH 
MIRRORS  DO  NOT  ACCURATELY  SHOW 
ANOTHER  VEHICLE’S  LOCATION.” 

On  the  noncompliant  buses,  the 
required  label  is  affixed  in  a  location 
behind  the  interior  rearview  ihirror 
(used  to  observe  vehicle  occupants), 
thereby  obscuring  the  label  from  view. 

As  discussed  in  its  petition,  U.S.  Bus 
argued  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety 
and  that  no  corrective  action  is 
warranted.  U.S.  Bus  based  its  - 
conclusion  on  the  following  reasoning: 


1.  The  decal  in  question  is  required  only 
on  school  buses;  2.  The  crossview  mirrors 
requiring  the  decal  are  only  required  on 
school  buses;  3.  School  bus  drivers  are 
thoroughly  trained  in  driving  a  school  bus, 
including  proper  adjustment  and  viewing 
images  through  both  the  rearview  and 
crossview  mirrors;  4.  The  placement  of  the 
decal  has  no  effect  on  the  safety  or  reliability 
of  the  vehicle;  5.  The  placement  of  the  decal 
may  or  may  not  be  v'isible  from  the  driver’s 
seated  position,  and  depends  upon  the 
adjustment  of  the  rearview  mirror  as  to 
whether  the  decal  is  visible'  by  the  driver. 

NHTSA  Decision 

In  reaching  our  decision,  NHTSA  has 
carefully  reviewed  the  subject  petition, 
as  well  as  a  similar  petition  which  was 
submitted  to  NHTSA  in  2005  by  another 
school  bus  manufacturer,  Les 
Entreprises  Corbeil,  Inc.  (Corbeil).  To 
view  the  Corbeil  petition  and  all  > 
supporting  documents,  go  to:  Docket 
No.  NHTSA-2006-20923.  The  following 
explains  our  rationale. 

As  part  of  its  reasoning,  U.S.  Bus 
asserted  that  because  cross  view  mirrors 
and  the  associated  warning  label  are 
only  required  on  school  buses,  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety  and  no  corrective 
action  is  warranted.  NHTSA  does  not 
understand  or  agree  with  this  line  of 
reasoning.  School  buses  are  regulated  as 
a  special  vehicle  type  because  they  have 
a  unique  usage  to  transport  large 
numbers  of  school-aged  children  to  and 
from  school  and  other  activities.  School 
buses  are  equipped  with  cross  view 
mirrors  primarily  for  the  purpose  of 
allowing  the  driver,  prior  to  moving  a 
bus,  to  observe  pedestrians  who  have 
entered  the  zone  in  front  of  and  on  the 
sides  of  the  bus  where  the  driver  has 
limited  direct  line-of-sight.  Thus,  cross 
view  mirrors  and  the  label  describing 
their  use  are  critical  to  the  safety  of 
these  students  who  may  not  be  visible 
to  the  driver. 

U.S.  Bus  also  stated  that  placement  of 
the  label  has  no  effect  on  the  safety  of 
the  vehicle  and  that  school  bus  drivers 
are  thoroughly  trained  in  driving  school 
buses,  including  the  proper  adjustment 
of  and  viewing  images  in  both-rearview 
and  cross  view  mirror  systems.  NHTSA 
does  not  agree  that  driver  training  can 
replace  the  need  for  proper  placement  of 
the  warning  label.  The  label  must  be 
visible  because  it  serves  dual  purposes, 
both  of  which  are  safety-related:  (1)  To 
inform  the  driver  to  use  the  cross  view 
mirrors  to  view  pedestrians  while  the 
bus  is  stopped,  and  (2)  to  remind  the 
driver  that  the  cross  view  mirrors  are 
not  to  be  used  to  view  traffic  while  the 
bus  is  moving.  Cross  view  convex 
mirrors  affect  distance  perception 
because  objects  viewed  in  convex 


.surface  mirrors  appear  smaller  (thereby 
giving  the  appearance  of  greater 
distance)  than  when  viewed  in  flat 
surface  mirrors.  Furthermore,  although 
NHTSA  is  aware  that  both  the  school 
bus  industry  and  school  systems  place 
great  importance  on  driver  training,  the 
thoroughness  and  consistency  of  driver 
training  is  not  regulated  and, 
consequently,  may  not  be  the  same  in 
all  jurisdictions.  In  addition,  school  bus 
drivers  tend  to  switch  vehicles  often, 
and  their  employment  turnover  rate  is 
high.  Therefore,  the  label,  which  is^ 
intended  to  be  a  constant  reminder  as  to 
the  use  and  limitations  of  cross  view 
mirror  systems,  is  a  safety-critical 
feature,  even  for  seasoned  drivers. 

U.S.  Bus  stated  that  the  label  in  the 
subject  noncompliant  buses  may  or  may 
not  be  visible  from  the  driver’s  seated 
position,  depending  on  the  rear  view 
mirror  adjustment.  Based  on 
examination  of  the  tested  non-compliant 
bus,  NHTSA  has  determined  that  when 
the  inside  mirror  is  properly  adjusted  to 
view  the  seated  students  the  label  is 
obscured  for  drivers  of  nearly  any  size. 

In  addition,  we  note  the  agency’s  June 
2005  decision  to  grant  the  Corbeil 
petition,  in  which  case  the  required 
cross  view  mirror  warning  labels  for 
school  buses  were  never  installed  (see 
70  FR  33769  (June  9,  2005)).  However, 
we  would  distinguish  that  case  here. 
NHTSA  based  its  Corbeil  decision  on 
the  fact  that  the  number  of  non¬ 
compliant  vehicles  was  relatively  small 
(245  buses),  that  corrections  were  made 
to  rectify  the  situation  in  the  future,  and 
that  driver  training  assured  that  the 
mirrors  were  used  correctly.  For  U.S. 
Bus,  however,  the  number  of  non¬ 
complaint  buses  is  significantly  higher 
at  4,019. 

Lastly,  since  the  Corbeil  decision, 
NHTSA  published  in  the  fall  of  2006  a 
Traffic  Safety  Facts  report  titled  “School 
Transportation-Related  Crashes,”  DOT- 
HS-810626,  which  report  states  that 
since  1995,  170  school-age  pedestrians 
(younger  than  19)  have  died  in  school 
transportation-related  crashes.  The 
report  also  lists  the  numbers  of 
pedestrian  fatalities  (school-age  and 
other  pedestrians)  resulting  from 
individuals  being  struck  by  school 
vehicles  in  2003-2005,  as  22,  27  and  27, 
respectively.  The  yearly  pedestrian/ 
school  vehicle  fatalities  have  risen  from 
16  in  2002  to  27  in  2005.  We  believe 
that  strict  compliance  with  applicable 
standards  can  help  reverse  this  upward 
trend.  According  to  an  earlier  Traffic 
Safety  Facts  report  (DOT-HS-809770), 
there  were  32  pedestrian/school  vehicle 
fatalities  in  1993.  Based  upon  these 
findings,  NHTSA  believes  that  the 
decline  in  fatalities  during  the  years 
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after  1993  is  attributable  in  part  to  the 
amendment  to  FMVSS  No.  Ill 
(effective  in  December  1993),  which 
required  the  areas  in  front  of  and  along 
the  sides  of  school  buses  to  be  viewable 
by  the  driver.  Manufacturers  are  using 
cross  view  mirrors  to  comply  with  these 
requirements.  We  want  to  ensme  that 
the  drivers  of  these  buses  receive  every 
possible  reminder  to  make  proper  use  of 
cross  view  mirrors. 

Since  the  cross  view  mirror  labels 
remind  school  bus  drivers  of  the 
appropriate  use  of  these  mirrors, 

NHTSA  has  reconsidered  its  view 
concerning  the  label  and  now  believes 
that  driver  training  is  not  an  adequate 
substitute  for  missing  labels  or  labels 
that  are  not  visible  to  the  seated  driver. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  U.S.  Bus  has 
not  met  its  burden  of  persuasion  that  the 
noncompliance  described  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly,  U.S.  Bus’s  petition  is 
hereby  denied,  and  the  petitioner  must 
notify  according  to  49  U.S.C.  30118  and 
remedy  according  to  49  U.S.C  30120. 

Authority:  49  U.S.C.  30118,  30120; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  April  24,  2007. 

Daniel  C.  Smith, 

Associate  Administrator  for  Enforcement. 

[FR  Doc.  E7-8200  Filed  4-30-07;  8:45  am) 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Network;  Suspicious  Activity 
Reporting;  Release  of  Revised 
Suspicious  Activity  Reports 

AGENCY:  Financial  Crimes  Enforcement 
Network,  Department  of  the  Treasury. 
action:  Notice. 

SUMMARY:  The  Financial  Crimes 
Enforcement  Network  (“FinCEN”)  is 
issuing  this  notice  to  communicate  a 
delay  in  the  dates  for  using  the  revised 
Suspicious  Activity  Report  (“SAR”) 
forms.  The  revised  SAR  forms  that 
support  joint  tiling  were  originally 
scheduled  to  become  effective  on  June 

30,  2007  and  mandatory  on  December 

31,  2007.  FinCEN  will  establish  new 
dates  for  using  the  revised  SAR  forms  in 
a  future  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regulatory  Policy  and  Programs 
Division,  Financial  Crimes  Enforcement 
Network  at  (800)  949-2732. 

SUPPLEMENTARY  INFORMATION: 


Background 

It  is  FinCEN’s  intension  to  implement 
revised  SAR  forms  that  facilitate  joint 
tiling  for  depository  institutions,^ 
casinos  and  card  clubs,^  insurance 
companies, 3  and  the  securities  and 
futures  industries."*  On  December  21, 
2006,  FinCEN  issued  a  notice  on  its  Web 
site  explaining  that  financial 
institutions  would  be  able  to  begin  tiling 
the  revised  SAR  forms  with  FinCEN  on 
June  30,  2007.^  We  are  postponing  this 
date  and  the  date  by  which  use  of  the 
revised  forms  becomes  mandatory 
because  of  recently  implemented  data 
quality  initiatives.  FinCEN  will  provide 
advance  notice  of  the  new  dates  for 
using  the  revised  forms  at  a  future  time. 
In  the  meantime,  financial  institutions 
will  continue  to  report  suspicious 
activities  using  the  existing  SAR  forms.® 

Dated:  April  26,  2007. 

William  F.  Baity, 

Deputy  Director,  Financial  Crimes 
Enforcement  Network. 

[FR  Doc.  E7-8320  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4810-02-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
[REG-138176-02] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduoe'paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  proposed  regulation,  REG- 
138176-02  (NPRM),  Timely  Mailing 
Treated  As  Timely  Filing. 


*31  CFR  103.18. 

231  CFR  103.21. 

331  CFR  103.16. 

*  31  CFR  103.15,  103.17,  and  103.19. 

3  See  Additional  Suspicious  Activity  Reports 
(SAR)  Revised  for  Other  Industries  to  Support  Joint 
Filing  and  Reduce-Duplicate  SARs,  http:// 
www.fincen.gov. 

*  The  current  SAR  forms  can  be  found  on 
FinCEN’s  Web  page  at:  http://www.finceh.gov/ 
reg_bsafonns.httnlttSAR. 


DATES:  Written  comments  should  be 
received  on  or  before  July  2,  2007  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  Room  6516, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Allan  Hopkins,  at  (202)  622- 
6665,  or  at  Internal  Revenue  Service, 
Room  6516, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224,  or  through 
the  Internet  at  AlIan.M.Hopkins@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Timely  Mailing  Treated  As 
Timely  Filing. 

OMB  Number:  1545-1899. 

Regulation  Project  Number:  REO- 
138176-02. 

Abstract:  Under  I.R.C.  section  7502,  in 
order  for  taxpayers  to  establish  the 
postmark  date  and  prima  facie  evidence 
of  delivery  when  using  registered  or 
certified  mail  to  file  documents  with  the 
IRS,  taxpayers  will  need  to  retain  the 
sender’s  receipt. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individueds  or 
households,  business  or  other  for-protit 
organizations,  not-for-protit  institutions, 
farms,  Federal  government  and  State, 
local,  or  tribal  government. 

Estimated  Number  of  Respondents: 
10,847,647. 

Estimated  Time  per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,084,765. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Cienerally, 
tax  returns  and  tax  return  information 
are  contidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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agency,  including  whether  the 
informatioh  shall  haye  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  cleu’ity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  23,  2007. 

Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  E7-a302  Filed'4-30-07;  8:45  am] 
BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
'  Internal  Revenue  Service 
[REG-145987-03] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  proposed  regulation,  REG- 
145987-03  (NPRM),  Qualified 
Severance  of  a  Trust  for  Generation- 
Skipping  Transfer  (GST)  Tax  Purposes. 
DATES:  Written  comments  should  be 
received  on  or  before  July  2,  2007  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  Room  6516, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Allan  Hopkins,  at  (202)  622- 
6665,  or  at  Internal  Revenue  Service, 
Room  6516, 1111  Constitution  Avenue, 
NW,,  Washington,  DC  20224,  or  through 
the  Internet  at  Allan.M.Hopkins@irs.gov. 
SUPPLEMENTARY  INFORMATION: 


Title:  Qualified  Severance  of  a  Trust 
for  Generation-Skipping  Transfer  (GST) 
Tax  Purposes. 

OMB  Number:  1545-1902. 

Regulation  Project  Number:  REG- 
145987-03. 

Abstract:  This  information  is  required 
by  the  IRS  for  qualified  severances.  It 
will  be  used  to  identify  the  trusts  being 
severed  and  the  new  trusts  created  upon 
severance. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
cmrently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Time  per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  12,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  23,  2007. 

Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  E7-8303  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2001- 
37 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2001-37, 
Extraterritorial  Income  Exclusion 
Elections. 

DATES:  Written  comments  should  be 
received  on  or  before  July  2,  2007  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  Room  6516, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Allan  Hopkins  at  Internal 
Revenue  Service,  Room  6516,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224,  or  at  (202)  622-6665,  or 
through  the  Internet  at 
Allan  .M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Extraterritorial  Income 
Exclusion  Elections. 

OMB  Number:  1545-1731. 

Revenue  Procedure  Number:  Revenue 
Procedure  2001-37. 

Abstract;  Revenue  Procedure  2001-37 
provides  guidance  for  implementing  the 
elections  (and  revocation  of  such 
elections)  established  under  the  “FSC 
Repeal  and  Extraterritorial  Income 
Exclusion  Act  of  2000.” 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
proht  organizations. 

Estimated  Number  of  Respondents: 
56. 

Estimated  Time  per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  19. 
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The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  emd/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  24,  2007. 

Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  E7-8305  Filed  4-30-07;  8:45  am) 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1116 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasu/y,  as  part  of  its  continuing  effort 
to  reduce  paperw’ork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 


soliciting  comments  concerning  Form 
1116,  Foreign  Tax  Credit. 

DATES:  Written  comments  should  be 
received  on  or  before  July  2,  2007  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  Room  6516,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at 
Internal  Revenue  Service,  Room  6516, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
6665,  or  through  the  Internet  at 
AlIan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Foreign  Tax  Credit. 

OMB  Number:  1545-0121. 

Form  Number:  1116. 

Abstract:  Form  1116  is  used  by 
individuals  (including  nonresident 
aliens),  estates,  or  trusts  who  paid 
foreign  income  taxes  on  U.S.  taxable 
income,  to  compute  the  foreign  tax 
credit.  This  information  is  used  by  the 
IRS  to  determine  if  the  foreign  tax  credit 
is  properly  computed. 

Current  Actions:  There  is  a  net  loss  of 
3  line  items  on  this  form. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Responses: 
4,143,255. 

Estimated  Time  per  Respondent:  5 
hours,  20  minutes. 

Estimated  Total  Annual  Burden 
Hours:  22,093,974. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 


(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  24,  2007. 

Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  E7-8308  Filed  4-30-07;  8:45  am] 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8655 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8655,  Reporting  Agent  Authorization  for 
Magnetic  Tape/Electronic  Filers. 

DATES:  Written  comments  should  be 
received  on  or  before  July  2,  2007  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkl^d,  Internal  Revenue 
Service,  Room  6516, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
Internal  Revenue  Service,  Room  6516, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
6665,  or  through  the  Internet  at 
AlIan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  Agent  Authorization 
for  Magnetic  Tape/Electronic  Filers. 
OMB  Number;  1545-1058. 

Form  Number:  Form  8655. 

Abstract:  Form  8655  allows  a  taxpayer 
to  designate  a  reporting  agent  to  file 
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certain  employment  tax  returns 
electronically  or  on  magnetic  tape,  to 
receive  copies  of  notices  and  other  tax 
information,  and  to  submit  Federal  tax 
deposits.  This  form  allows  IRS  to 
disclose  tax  account  information  and  to 
provide  duplicate  copies  of  taxpayer 
correspondence  to  authorized  agents. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 

110,000. 

Estimated  Time  per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Harden 
Hours:  11,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  24,  2007. 

Glenn  Kirkland. 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  E7-8314  Filed  4-30-07;  8:45  atn) 
BILLING  CODE  4430-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Low  Income  Taxpayer  Clinic  Grant 
Program;  Availability  of  2007 
Supplemental  Grant  Application  Period 
for  Colorado 

AGENCY;  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice. 

SUMMARY:  This  document  contains  a 
Notice  that  the  IRS  has  made  available 
a  supplemental  period  within  which 
organizations  in  Colorado  may  apply  for 
a  Low  Income  Taxpayer  Clinic  (LITC) 
matching  grant  for  the  remainder  of  the 
2007  grant  cycle  (the  2007  grant  cycle 
runs  January  1,  2007,  through  December 
31,  2007).  The  supplemental  application 
period  shall  run  from  April  27,  2007,  to 
May  25,  2007. 

The  LITC  grant  program  is  now  in  its 
ninth  year  and  continues  to  expand.  To 
date  in  2007,  the  LITC  Program  Office 
has  awarded  LITC  grants  to  154 
organizations  in  49  states,  the  District  of 
Columbia,  Puerto  Rico,  and  Guam. 
Currently  there  arc  no  LITCs  in  the  state 
of  Colorado.  The  IRS  has  approximately 
$55,000  available  in  matching  grant 
funds  to  award  to  qualifying 
organizations  in  Colorado.  In  order  to  be 
considered  for  a  supplemental  2007 
Low  Income  Taxpayer  Clinic  grant,  a 
qualifying  organization  must  be  in  a 
position  to  provide  qualified  services  to 
taxpayers  in  Colorado.  Qualifying 
organizations  that  provide 
representation  for  free  or  for  a  nominal 
fee  to  low  income  taxpayers  involved  in 
tax  controversies  with  the  IRS  or  that 
provide  education  on  taxpayer  rights 
and  responsibilities  to  taxpayers  for 
whom  English  is  a  second  language  or 
who  have  limited  English  proficiency 
can  apply  for  matching  grants  for  the 
remainder  of  the  2007  grant  cycle. 

Examples  of  qualifying  organizations 
include;  (1)  Clinical  programs  at 
accredited  law,  business  or  accounting 
schools,  whose  students  may  represent 
low  income  taxpayers  in  tax  •• 
controversies  with  the  IRS,  and  (2) 
organizations  exempt  from  tax  under 
I.R.C.  §  501(a)  which  represent  low 
income  taxpayers  in  tax  controversies 
with  the  IRS  or  refer  those  taxpayers  to 
qualified  representatives. 

DATES:  All  grant  applications  for  the 
remainder  of  the  2007  grant  cycle  must 
be  postmarked  by  May  25,  2007,  in 
order  to  be  considered  timely.  If  filing 
electronically,  applications  must  be 
submitted  on  or  before  May  25,  2007. 
ADDRESSES:  Send  completed  grant 
applications  to;  Internal  Revenue 


Service,  Taxpayer  Advocate  Service, 
LITC  Program  Office,  TA;LITC, 
Attention;  LITC  Supplemental 
Applications,  1111  Constitution  Ave., 
NW.,  Room  1034,  Washington,  DC 
20224.  Copies  of  the  2007  Grant 
Application  Package  and  Guidelines, 
IRS  Publication  3319  (Rev.  5-2006),  can 
be  downloaded  fronrthe  IRS  Internet 
site  at  http://www.irs.gov/advocate  or 
ordered  from  the  IRS  Distribution 
Center  by  calling  1-800-829-3676. 
Applicants  can  also  file  electronically  at 
www.grants.gov.  For  applicants 
applying  through  the  Federal  Grants 
Web  site,  the  Funding  Number  is 
TREAS-GRANTS-052007-002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
LITC  Program  Office  at  202-622-4711 
(not  a  toll-free  number)  or  by  e-mail  at 
LITCProgramOffice@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  7526  of  the  Internal  Revenue  , 
Code  authorizes  the  IRS,  subject  to  the 
availability  of  appropriated  funds,  to 
award  organizations  matching  grants  of 
up  to  $100,000  per  year  for  the 
development,  expansion,  or 
continuation  of  qualified  low  income 
taxpayer  clinics.  Section  7526 
authorizes  the  IRS  to  provide  grants  to 
qualified  organizations  that  represent 
low  income  taxpayers  in  controversies 
with  the  IRS  or  inform  individuals  for 
whom  English  is  a  second  language  of 
their  taxpayer  rights  and 
responsibilities.  The  IRS  may  award 
grants  to  qualifying  organizations  to 
fund  one-year,  two-year  or  three-year 
project  periods.  Grant  funds  may  be 
awarded  for  start-up  expenditures 
incurred  by  new  clinics  during  the  grant 
period. 

The  2007  Grant  Application  Package 
and  Guidelines,  Publication  3319  (Rev. 
5-2006),  outlines  requirements  for  the 
operation  of  a  qualifying  LITC  program 
and  provides  instructions  on  how  to 
apply  for  a  grant.  The  costs  of  preparing 
and  submitting  an  application  are  the 
responsibility  of  each  applicant.  Each 
application  will  be  given  due 
consideration  and  the  LITC  Program 
Office  will  mail  notification  letters  to 
each  applicant. 

Selection  Consideration 

Applications  that  pass  the  eligibility 
screening  process  will  be  numerically 
ranked  based  on  the  information 
contained  in  their  proposed  program 
plan.  Please  note  that  the  IRS  Volunteer 
Income  Tax  Assistance  (VITA)  and  Tax 
Counseling  for  the  Elderly  (TCE) 
Programs  are  independently  funded  and 
separate  from  the  LITC  Program. 
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Organizations  currently  participating  in 
the  VITA  or  TCE  Programs  may  be 
eligible  to  apply  for  a  LITC  grant  if  they 
meet  the  criteria  and  qualifications 
outlined  in  the  2007  Grant  Application 
Package  and  Guidelines,  Publication 
3319  (Rev.  5-^-2006).  Organizations  that 
seek  to  operate  VITA  and  LITC 
Programs,  or  TCE  and  LITC  Programs, 
must  maintain  separate  and  distinct 
programs  even  if  co-located  to  ensure 
proper  cost  allocation  for  LITC  grant 
funds  and  adherence  to  the  rules  and 
regulations  of  the  VITA,  TCE  and  LITC 
Programs,  as  appropriate. 

Comments 

Interested  parties  are  encouraged  to 
provide  comments  on  the  IRS’s 
administration  of  the  grant  program  on 
an  ongoing  basis.  Comments  may  be 
sent  to  Sandra  McQuin,  P.O.  Box  2305, 
Stop  1006MIL,  Milwaukee,  WI  53201- 
3205. 

Melissa  R.  Snell, 

Deputy  National  Taxpayer  Advocate,  Internal 
Revenue  Service. 

(FR  Doc.  E7-8301  Filed  4-30-07;  8:45  am) 
BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Area  6  Committee 
(Including  the  States  of  Arizona, 
Colorado,  Idaho,  Montana,  New 
Mexico,  North  Dakota,  Oregon,  South 
Dakota,  Utah,  Washington  and 
Wyoming) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
6  Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  (via 
teleconference).  The  Taxpayer 
Advocacy  Panel  (TAP)  is  soliciting 
public  comments,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
The  TAP  will  use  citizen  input  to  make 
recommendations  to  the  Internal 
Revenue  Service. 

DATES:  The  meeting  will  be  held 
Thursday,  May  24,  2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Coffman  at  1-888-912-1227,  or 
(206) 220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
.  10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  6 
Committee  of  the  Taxpayer  Advocacy 


Panel  will  be  held  Thursday,  May  24, 
2007  from  1  p.m.  to  2:30  p.m.  Pacific 
Time  via  a  telephone  conference  call. 

The  public  is  invited  to  make  oral 
comments.  Individual  comments  will  be  . 
limited  to  5  minutes.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
to  Dave  Coffman.  Mr.  Coffman  can  be  ' 
reached  at  1-888-912-1227  or  (206) 
220-6096.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  or  write  to  Dave  Coffman, 

TAP  Office,  915  2nd  Avenue,  MS  W- 
406,  Seattle,  WA  98174,  or  you  can 
contact  us  at  http://www.iinproveirs.org. 

The  agenda  will  include  tne 
following:  Various  IRS  issues. 

Dated:  April  24.  2007. 

John  Fay, 

Acting  Director,  Taxpayer  Advocacy  Panel. 

[FTi  Doc.  E7-8304  Filed  4-30-07;  8:45  am) 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Agency  Information  Collection 
Activities:  Land  Border  Carrier 
Initiative 

agency:  U.S.  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  U.S.  Customs  and  Border 
Protection  (CBP)  of  the  Department  of 
Homeland  Security  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995:  Land  Border 
Carrier  Initiative.  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing  that  this  information 
collection  be  extended  with  a  change  to 
the  burden  hours.  This  document  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (72  FR  9346)  on  March  1,  2007, 
allowing  for  a  60-day  comment  period. 
This  notice  allows  for  an  additional  30 
days  for  public  comments.  This  process 
is  conducted  in  accordance  with  5  CFR 
1320.10. 

DATES:  Written  comments  should  be 
received  on  or  before  May  31,  2007. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 


the  proposed  information  collection  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Comments  should  be  addressed 
to  Nathan  Lesser,  Desk  Officer, 
Department  of  Homeland  Security/ 
Customs  and  Border  Protection,  and 
sent  via  electronic  mail  to 
oira_submission@omb.eop.gov  or  faxed 
to (202) 395-6974. 

SUPPLEMENTARY  INFORMATION:  U.S. 
Customs  and  Border  Protection  (CBP) 
encourages  the  general  public  and 
affected  Federal  agencies  to  submit 
written  comments  and  suggestions  on 
proposed  and/or  continuing  information 
collection  requests  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  Your  comments  should 
address  one  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Land  Border  Carrier  Initiative 
Program. 

OMB  Number:  1651-0077. 

Form  Number:  N/A. 

Abstract:  LBCIP  is  a  Program  in  which 
applicants  are  pre-screened  in  order  to 
receive  expedited  processing  at  CBP 
land  ports-of-entry.  The  Customs  and 
Trade  Partnership  Against  Terrorism 
(C-TPAT)  Program  supersedes  LBCIP 
and  expands  it  to  include  other  entities, 
including  air  and  sea.  Its  purpose  is  also 
to  provide  participants  expedited 
processing  at  ports-of-entry.  CBP 
requests  that  the  name  of  this 
information  collection  be  changed  from 
Land  Border  Carrier  Initiative  Program 
(LBCIP)  to  Customs  and  Trade 
Partnership  Against  Terrorism  (C- 
TPAT). 

Current  Actions:  This  submission  is  to 
extend  the  expiration  date  without  a 
change  to  the  burden  hours. 

Type  of  Review:  Extension  (with 
change). 

Affected  Public:  Businesses, 
Individuals,  Institutions. 
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Estimated  Number  of  Respondents: 
6,500. 

Estimated  Time  per  Respondent:  5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  32,500. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

If  additional  information  is'required 
contact:  Tracey  Denning,  U.S.  Customs 
and  Border  Protection,  1300 
Pennsylvania  Avenue,  NW.,  Room 
3.2.C,  Washington,  DC  20229,  at  202- 
344-1429. 

Dated:  April  24,  2007. 

Tracey  Denning, 

Agency  Clearance  Officer,  Information 
Services  Branch . 

[FR  Doc.  E7-8306  Filed  4-30-07;  8:45  am] 
BILLING  CODE  9111-14-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

[Docket  No.  USCBP-2007-0044] 

Notice  of  the  Meeting  of  the  U.S. 
Customs  and  Border  Protection 
Airport  and  Seaport  Inspections  User 
Fee  Advisory  Committee 

agency:  U.S.  Customs  and  Border 
Protection,  Department  of  Homeland 
Security  (DHS). 

ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

SUMMARY:  The  U.S.  Customs  and  Border 
Protection  (“CBP”)  Airport  and  Seaport 
Inspections  User  Fee  Advisory 
Committee  (“Advisory  Committee”)  will 
meet  in  open  session.  The  meeting  will 
be  open  to  the  public. 

DATES:  Wednesday,  June  6,  2007,  12:30 
p.m.  to  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Conference  Room  B  1.5-10,  Ronald 
Reagan  Building,  1 300  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  If  you 
desire  to  submit  comments,  requests  for 
time  to  make  oral  presentations  must  be 
submitted  by  May  23,  2007.  Comments 
must  be  identified  by  USCBP-2007- 
0044  and  may  be  submitted  by  one  of 
the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail: 

Roberto.M.  Williams@dhs.gov.  Include 
the  docket  number  in  the  subject  line  of 
the  message. 

•  Facsimile:  (202)  344-1818. 

•  Mail:  Mr.  Roberto  Williams,  Cost 
Management  Division,  1300 
Pennsylvania  Avenue,  NW.,  Suite  4. 5 A, 


U.S.  Customs  and  Border  Protection, 
Department  of  Homeland  Security, 
Washington,  DC  20229. 

Instructions:  All  submissions  received 
must  include  the  words  “Department  of 
Homeland  Security”  and  the  docket 
number  for  this  action.  Comments 
received  will  be  posted  without 
alteration  at  http://www.regulations.gov, 
including  any  personal  information 
provided. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received  by  the  Advisory 
Committee  go  to  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Roberto  Williams,  Cost  Management 
Division,  1300  Pennsylvania  Avenue, 
NW.,  Suite  4.5A,  U.S.  Customs  and 
Border  Protection,  Department  of  ,■ 
Homelemd  Security,  Washington,  DC 
20229;  telephone  number  202-344- 
1101;  facsimile:  202-344-1818;  e-mail: 
Roberto.M.  Williams@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the'  Federal  Advisory  Committee  Act 
(5  U.S.C.,  app.  1),  DHS  hereby 
announces  the  meeting  of  the  U.S. 
Customs  and  Border  Protection  Airport 
and  Seaport  Inspections  User  Fee 
Advisory  Committee  (hereinafter, 
“Advisory  Committee”).  This  Advisory 
Committee  was  established  pursuant  to 
section  286(k)  of  the  Immigration  and 
Nationality  Act  (INA),  codified  at  title  8 
U.S.C.  1356(k),  which  references  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  1  et  seq.).  With  the  merger 
of  the  Immigration  and  Naturalization 
Service  into  the  Department  of 
Homeland  Security,  the  Advisory 
Committee’s  responsibilities  were 
transferred  from  the  Attorney  General  to 
the  Commissioner  of  CBP  pursuant  to 
section  1512(d)  of  the  Homeland 
Security  Act  of  2002.  The  Advisory 
Committee  held  its  first  meeting  under 
the  direction  of  CBP  on  October  22, 

2003  (see  68  FR  56301,  September  30,  . 

2003).  Among  other  things,  this 
Advisory  Committee  advises  the 
Department  of  Homeland  Security  via 
the  Commissioner  of  CBP  onlssues 
related  to  the  performance  of  airport  and 
seaport  inspections  involving 
agriculture.  Customs,  or  immigration 
based  concerns.  This  advice  includes, 
but  is  not  limited  to  issues  such  as  the 
time  period  during  which  such  services 
should  be  performed  and  the  proper 
number  and  deployment  of  inspection 
officers.  Additionally,  this  advice 
includes  the  level  and  the 
appropriateness  of  the  following  fees 
assessed  for  CBP  services:  the 
immigration  user  fee  pursuant  to  8 
U.S.C.  1356(d),  the  Customs  inspection 


user  fee  pursuant  to  19  U.S.C.  58(a)(5), 
and  the  agriculture  inspection  user  fee 
pursuant  to  21  U.S.C.  136a. 

The  fifth  meeting  of  the  CBP  Advisory 
Committee  will  be  held  at  the  date,  time 
and  location  specified  above.  A 
tentative  agenda  for  the  meeting  is  set 
forth  below. 

This  meeting  is  open  to  the  public. 
Public  participation  in  the  deliberations 
is  welcome;  however,  please  note  that 
matters  outside  of  the  scope  of  this 
committee  will  not  be  discussed. 

All  visitors  to  the  Ronald  Reagan 
Building  will  have  to  show  a  picture  ID 
in  order  to  be  admitted  into  the 
building.  Since  seating  is  limited,  all 
persons  attending  this  event  must 
provide  notice,  preferably  by  close  of 
business  Wednesday,  May  23,  2007,  to 
Mr.  Roberto  Williams,  Cost  Management 
Division,  1300  Pennsylvania  Avenue, 
NW.,  Suite  4.5A,  U.S.  Customs  and 
Border  Protection,  Department  of 
Homeland  Security,  Washington,  DC 
20229;  telephone  number  202-344- 
1101;  e-mail  address: 

Roberto.M.  Williams@dhs.gov,  facsimile: 
202-344-1818.  Please  include  your 
name,  telephone  number,  organization 
you  represent,  and  e-mail  address  (if 
applicable). 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Mr.  Roberto  Williams 
as  soon  as  possible. 

Tentative  Agenda  ^ 

1.  Introduction  of  Committee 
members  and  CBP  Personnel. 

2.  Report  of  activities  since  last 
meeting  of  August  22,  2006. 

3.  Operational  initiatives  and 
programs. 

4.  Workload  issues  and  traffic  trends. 

5.  Funding  levels. 

6.  User  fee  initiatives. 

7.  Specific  concerns  and  questions  of 
Committee  members  addressed. 

8.  Discussion  of  relevant  written 
st.itements  submitted  in  advance  by 
members  of  the  public. 

9.  Committee’s  administrative 
housekeeping  issues  and  scheduling  of 
next  meeting. 

10.  Adjourn. 

Dated:  April  26,  2007. 

Eugene  H.  Schied, 

Assistant  Commissioner,  Office  of  Finance, 
U.S.  Customs  and  Border  Protection. 

(FR  Doc.  E7-8245  Filed  4-30-07;  8:45  am] 
BILLING  CODE  9111-14-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

[Docket  No.  USCBP-2007-0054] 

Notice  of  Meeting  of  the  Departmental 
Advisory  Committee  on  Commercial 
Operations  of  Customs  and  Border 
Protection  and  Related  Homeland 
Security  Functions  (COAC) 

AGENCY:  U.S.  Customs  and  Border 
Protection,  Department  of  Homeland 
Security  (DHS). 

ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

SUMMARY:  The  Departmental  Advisory 
Committee  on  Commercial  Operations 
of  U.S.  Customs  and  Border  Protection 
and  Related  Homeland  Security 
Functions  (popularly  known  as 
“COAC”)  will  meet  on  May  15,  2007  in 
Washington,  DC.  The  meeting  will  be 
open  to  the  public. 

DATES:  COAC  will  meet  Tuesday,  May  . 
15th  from  9  a.m.  to  1  p.m.  Please  note 
that  the  meeting  may  close  early  if  the 
committee  has  completed  its  business. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ronald  Reagan  Building  in  the 
Rotunda  Ballroom,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004. 
Written  material  and  comments  should 
reach  the  contact  person  listed  below  by 
May  4.  Requests  to  have  a  copy  of  your 
material  distributed  to  each  member  of 
the  committee  prior  to  the  meeting 
should  reach  the  contact  person  at  the 
address  below  by  May  8,  2007. 
Comments  must  be  identified  by 
USCBP-2007-0054  and  may  be 
submitted  by  one  of  the  following 
methods: 

•  Federal  eRuIemaking  Portal:  http:// 
w'ww. regulations. gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail:  traderelations@dhs.gov. 
Include  the  docket  number  in  the 
subject  line  of  the  message. 

•  Fax; 202-344-2064. 

•  Mail:  Ms.  Wanda  Tate,  Office  of 
International  Affairs  and  Trade 
Relations,  U.S.  Customs  and  Border 
Protection,  Department  of  Homeland 
Security,  Room  8.5C,  Washington,  DC 
20229. 

Instructions:  All  submissions  received 
must  include  the  words  “Department  of 
Homeland  Security”  and  the  docket 
number  for  this  action.  Comments 
received  will  be  posted  without 
alteration  at  http://www.regulations.gov, 
including  any  personal  information 
provided. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 


comments  received  by  the  COAC,  go  to 
http://www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Wanda  Tate,  Office  of  International 
Affairs  and  Trade  Relations,  U.S. 
Customs  and  Border  Protection, 
Department  of  Homeland  Security,  1300 
Pennsylvania  Ave.,  NW.,  Room  8.’5C, 
Washington,  DC  20229; 
traderelations@dhs.gov;  telephone  202- 
344-1440;  facsimile  202-344-2064. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the. Federal  Advisory  Committee  Act 
(5  U.S.C.,  app.),  DHS  hereby  announces 
the  meeting  of  the  Departmental 
Advisory  Committee  on  Commercial 
Operations  of  U.S.  Customs  and  Border 
Protection  and  Related  Homeland 
Security  Functions  (COAC).  COAC  is 
tasked  with  providing  advice  to  the 
Secretary  of  Homeland  Security,  the 
Secretary  of  the  Treasury,  and  the 
Commissioner  of  U.S.  Customs  and 
Border  Protection  (CBP)  on  matters 
pertaining  to  the  commercial  operations 
of  CBP  and  related  functions  within 
DHS  or  the  Department  of  the  Treasury. 

The  second  meeting  of  the  tenth  term 
of  COAC  will  be  held  at  the  date,  time 
and  location  specified  above.  A 
tentative  agenda  for  the  meeting  is  set 
forth  below. 

Tentative  Agenda 

1.  Advance  Trade  Data. 

2.  Customs-Trade  Partnership  Against 
Terrorism  (C-TPAT). 

3.  International  Container  Security. 

4.  Supply  Chain  Security  Strategy. 

5.  National  Response  Plan. 

6.  Post  Incident  Trade  Resumption. 

7.  Office  of  International  Trade. 

8.  Wprid  Customs  Organization — High 
Level  Strategic  Group. 

Procedural 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished. 

Participation  in  COAC  deliberations  is 
limited  to  committee  members. 
Department  of  Homeland  Security 
officials,  and  persons  invited  to  attend 
the  meeting  for  special  presentations. 

All  visitors  to  the  Ronald  Reagan 
Building  will  have  to  go  through  a 
security  checkpoint  to  be  admitted  to 
the  building.  Since  seating  is  limited,  all 
persons  attending  this  meeting  should 
provide  notice,  preferably  by  close  of 
business  Friday,  May  11,  2007,  to  Ms. 
Wanda  Tate,  Office  of  Trade  Relations, 
U.S.  Customs  and  Border  Protection, 
Department  of  Homeland  Security, 
Washington,  DC  20229,  telephone  202- 
344-1440;  facsimile  202-344-2064. 


Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Ms.  Wanda  Tate  as 
soon  as  possible. 

Dated:  April  25,  2007. 

Michael  C.  Mullen, 

Assistant  Commissioner,  Office  of 
International  Affairs  and  Trade  Relations, 
U.S.  Customs  and  Border  Protection. 

[FR  Doc.  E7-8246  Filed  4-30-07;  8:45  am] 
BILLING  CODE  9111-14-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  OIF/OEF 
Veterans  and  Families;  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Advisory  Committee  on  OIF/ 
OEF  Veterans  and  Families  will  meet  on 
May  14-16,  2007,  at  The  Hilton 
Alexandria  Old  Town,  1767  King  Street, 
Alexandria,  Virginia.  The  meeting 
sessions  will  begin  at  9  a.m.  each  day 
and  will  adjourn  at  4;30  p.m.  on  May 
14,  3:30  p.m.  on  May  15,  and  1  p.m.  oq 
May  16.  The  meeting  will  be  open  to  the 
public. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  full  spectrum  of  health  care, 
benefits  delivery  and  related  family 
support  issues  that  confront 
servicemembers  during  their  transition 
from  active  duty  to  veteran  status  and 
during  their  post-service  years.  The 
Committee  will  focus  on  the  concerns  of 
all  men  and  women  with  active  military 
service  in  Operation  Iraqi  Freedom  and/ 
or  Operation  Enduring  Freedom,  but 
will  pay  particular  attention  to  severely 
disabled  veterans  and  their  families. 

The  agenda  for  the  May  14-16 
meeting  will  include  briefings  by  senior 
officials  of  the  Veterans  Health 
Administration,  Veterans  Benefits 
Administration,  and  National  Cemetery 
Administration  on  VA  programs  and 
policies  that  particularly  affect  OIF/OEF 
veterans.  Other  presentations  will  focus 
on  the  ongoing  activities  of  VA’s  Office 
of  Seamless  Transition,  and 
deliberations  of  the  Joint  (VA-DoD) 
Executive  Council.  The  May  16  session 
will  be  devoted  to  Committee 
discussion  of  its  general  workplan, 
possible  site  visits  to  VA  facilities,  and 
future  meeting  dates. 

The  meeting  will  include  time 
reserved  for  public  comments. 
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Individuals  wishing  to  make  oral 
statements  must  pre-register  not  later 
than  May  9,  2007  by  contacting  Tiffany 
Glover  via  e-mail  tiffany.gloveT@va.gov, 
and  by  submitting  a  1-2  page  summary 
of  their  statements  for  inclusion  in  the 
official  record  of  the  meeting.  Oral 
statements  by  the  public  will  be  limited 
to  five  minutes  each  and  will  be 
received  at  3  p.m.-3:30  p.m.  on  May  15, 
and  at  11  a.m.-12  p.m.  on  May  16.  The 
public  may  also  submit  written 
statements  for  the  Committee’s  review 
to  the  Advisory  Committee  on  OIF/OEF 
Veterans  and  Families  (008), 

Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420. 

Any  member  of  the  public  seeking 
additional  information  should  contact 
Ronald  Thomas,  Esq.,  Designated 
Federal  Officer,  at  (202)  273-5182. 

Dated:  April  25,  2007. 

By  direction  of  the  Secretary. 

E.  Philip  Riggin, 

Committee  Management  Officer. 

[FR  Doc.  07-2107  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  8320-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans’  Disability  Benefits 
Commission;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Veterans’  Disability  Benefits 
Commission  has  scheduled  a  meeting 
for  May  9-11,  2007,  at  the  Doubletree 
Hotel  Washington,  1515  Rhode  Island 
Avenue,  NW.,  Washington,  DC.  On  May 
9-10,  the  sessions  will  begin  at  8:30 
a.m.  cmd  end  at  5  p.m.  each  day.  On 
May  11,  the  session  will  begin  at  8:30 
a.m.  and  end  at  3  p.m.  The  meeting  is 
open  to  the  public. 

The  purpose  of  the  Commission  is  to 
carry  out  a  study  of  the  benefits  under 
the  laws  of  the  United  States  that  ard 
provided  to  compensate  and  assist 
veterans  and  their  survivors  for 
disabilities  and  deaths  attributable  to 
military  service. 

The  agenda  for  the  meeting  will 
feature  updates  on  the  progress  of  the 
studies  being  conducted  by  the  Center 
for  Naval  Analyses  (CNA)  and  the 
Institute  of  Medicine  (lOM).  There  will 
be  additional  discussions  with  CNA  on 


topics  of  ongoing  research  and  analyses, 
and  the  lOM  Post  Traumatic  .Stress 
Disorder  Compensation  Committee  will 
provide  an  overview  of  its  final  report. 
The  Commission  will  receive 
presentations  on  several  draft  Issue 
Papers  in  various  stages  of  development 
and  discuss  the  composition  of  sections 
of  the  Commission’s  final  report. 

Interest  persons  may  attend  and 
present  oral  statements  to  the 
Commission  on  May  9.  Oral 
presentations  will  be  limited  to  five 
minutes  or  less,  depending  on  the 
number  of  participants.  Interested 
parties  may  also  provide  written 
comments  for  review  by  the 
Commission  prior  to  the  meeting  or  at 
any  time,  by  e-mail  to 
veterans@vetscommission.com  or  by 
mail  to  Mr.  Ray  Wilburn,  Executive 
Director,  Veterans’  Disability  Benefits 
Commission,  1101  Pennsylvania 
Avenue,  NW.,  5th  Floor,  Washington, 
DC  20004. 

Dated:  April  24,  2007. 

By  Direction  of  the  Secretary: 

E.  Philip  Riggin, 

Committee  Management  Officer. 

[FR  Doc.  07-2108  Filed  4-30-07;  8:45  am] 
BILLING  CODE  8320-01-M 


w 


Tuesday, 
May  1,  2007 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Part  80 

Regulation  of  Fuels  and  Fuel  Additives: 
Renewable  Fuel  Standard  Program;  Final 
Rule 


23900 


Federal  Register / Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[EPA-HO-OAR-2005-0161;  FRL-8299-9] 
RIN  2060-AN76 

Regulation  of  Fuels  and  Fuel 
Additives:  Renewable  Fuel  Standard 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  Under  the  Clean  Air  Act,  as 
amended  by  Section  1501  of  the  Energy 
Policy  Act  of  2005,  the  Environmental 
Protection  Agency  is  required  to 
promulgate  regulations  implementing  a 
renewable  fuel  program.  The  statute 
specifies  the  total  volume  of  renewable 
fuel  that  the  regulations  must  ensure  is 
used  in  gasoline  sold  in  the  U.S.  each 
year,  with  the  total  volume  increasing 
over  time.  In  this  context,  this  program 
is  expected  to  reduce  dependence  on 
foreign  sources  of  petroleum,  increase 
domestic  sources  of  energy,  and  help 
transition  to  alternatives  to  petroleum  in 
the  transportation  sector.  The  increased 
use  of  renewable  fuels  such  as  ethanol 
and  biodiesel  is  also  expected  to  have 
the  added  effect  of  providing  an 
expanded  market  for  agricultmal 
products  such  as  com  and  soybeans. 
Based  on  our  analysis,  we  believe  that 
the  expanded  use  of  renewable  fuels 


will  provide  reductions  in  carbon 
dioxide  emissions  that  have  been 
implicated  in  climate  change.  Also, 
there  will  be  some  reductions  in  air 
toxics  emissions  such  as  benzene  from 
the  transportation  sector,  while  some 
other  emissions  such  as  oxides  of 
nitrogen  are  expected  to  increase. 

This  action  finalizes  regulations 
designed  to  ensure  that  refiners, 
blenders,  and  importers  of  gasoline  will 
use  enough  renewable  fuel  each  year  so 
that  the  total  volume  requirements  of 
the  Energy  Policy  Act  are  met.  Our  rule 
describes  the  standard  that  will  apply  to 
these  parties  and  the  renewable  fuels 
that  qualify  for  compliance.  The 
regulations  also  establish  a  trading 
program  that  will  be  an  integral  aspect 
of  the  overall  program,  allowing 
renewable  fuels  to  be  used  where  thpy 
are  most  economical  while  providing  a 
flexible  means  for  obligated  parties  to 
comply  with  the  standard. 

OATES:  This  final  rule  is  effective  on 
September  1,  2007.  The  incorporation 
by  reference  of  certain  publications 
listed  in  the  mle  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
September  1,  2007. 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
No.  EPA-HQ-OAR-2005-0161.  All 
documents  in  the  docket  are  listed  in 
the  www.reguIations.gov  Web  site. 
Although  listed  in  the  indqx,  some 
information  is  not  publicly  available. 


e.g.,  confidential  business  information 
(CBI)  or  other  information  whoso 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  through 
www.reguIatioRS.gov  or  in  heud  copy  at 
the  EPA  Docket  Center,  EPA/DC,  EPA 
West,  Room  3334, 1301  Constitution 
Ave.,  NW.,  Washington,  DC.  This 
Docket  Facility  is  open  from  8:30  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744  and  the  telephone 
number  for  the  EPA  Docket  Center  is 
(202) 566-1742. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
MacAllister,  U.S.  Environmental 
Protection  Agency,  National  Vehicle 
and  Fuel  Emissions  Laboratory,  2000 
Traverwood,  Ann  Arbor  MI,  48105; 
telephone  number  (734)  214—4131;  fax 
number  (734)  214—4816;  e-mail  address 
macallister.julia@epa.gov. 


Entities  potentially  affected  by  this 
action  include  those  involved  with  the 
production,  distribution  and  sale  of 
gasoline  motor  fuel  or  renewable  fuels 
such  as  ethanol  and  biodiesel.  Regulated 
categories  and  entities  could  include: 


Category 


NAICS 1 
codes 


SIC  2 
codes 


Examples  of  potentially  regulated  entities 


Industry  . 

324110 

2911 

Petroleum  Refineries. 

Industry  . 

325193 

2869 

Ethyl  alcohol  manufacturing. 

Industry  . 

325199 

2869 

Other  basic  orgemic  chemical  manufacturing. 

Industry  . 

424690 

5169 

Chemical  and  allied  products  merchant  wholesalers. 

Industry  . . . . . 

424710 

5171 

Petroleum  bulk  stations  and  terminals. 

Industry  . 

424720 

5172 

Petroleum  and  petroleum  products  merchant  wholesalers. 

Industry  . 

454319 

5989 

Other  fuel  dealers. 

^  North  American  Industry  Classification  System  (NAICS). 
2  Standard  Industrial  Classification  (SIC)  system  code. 


SUPPLEMENTARY  INFORMATION: 

I.  General  Information 


This  table  is  not  intended  to  be 
exhaustive,  but  provides  a  guide  for 
readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  decide  whether  your  organization 
might  be  affected  by  this  action,  you 
should  carefully  examine  today’s  notice 
and  the  existing  regulations  in  40  CFR 
part  80.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 


persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Table  of  Contents 

I.  Introduction 

A.  The  Role  of  Renewable  Fuels  in  the 
Transportation  Sector 

B.  Requirements  in  the  Energy  Policy  Act 

C.  Development  of  the  RFS  Program 

II.  Overview  of  the  Program 

A.  Impacts  of  Increased  Reliance  on 
Renewable  Fuels 

1.  Renewable  Fuel  Volume  Scenarios 
Analyzed 

2.  Emissions 

3.  Economic  Impacts 

4.  Greenhouse  Cases  and  Fossil  Fuel 
Consumption 


5.  Post  2012  RFS  Standards 

B.  Program  Structure 

1.  What  Is  the  RFS  Program  Standard? 

Who  Must  Meet  the  Standard? 

3.  What  Qualifies  as  a  Renewable  Fuel? 

4.  Equivalence  Values  of  Different 
Renewables  Fuels 

5.  How  Will  Compliance  Be  Determined? 

6.  How  Will  the  Trading  Program  Work? 

7.  How  Will  the  Program  Be  Enforced? 

C.  Voluntary  Green  Labeling  Program 

III.  Complying  With  the  Renewable  Fuel 

Standard 

A.  What  Is  the  Standard  That  Must  Be  Met? 

1.  How  Is  the  Percentage  Standard 
Calculated? 

2.  What  Are  the  Applicable  Standards? 

3.  Compliance  in  2007 
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.  Renewable  Volume  Obligations 
.  What  Counts  as  a  Renewable  Fuel  in  the 
RFS  Program? 

.  What  Is  a  Renewable  Fuel  That  Can  Be 
Used  for  Compliance? 

.  Ethanol  Made  From  a  Cellulosic 
Feedstock 

.  Ethanol  Made  From  any  Feedstock  in 
Facilities  Using  Waste  Material  To 
Displace  90  Percent  of  Normal  Fossil 
Fuel  Use 

.  Ethanol  That  Is  Made  From  the  Non- 
Cellulosic  Portions  of  Animal,  Other 
Waste,  and  Municipal  Waste 
.  Foreign  Producers  of  Cellulosic  and 
Waste-Derived  Ethanol 
.  What  Is  Biodiesel? 

.  Biodiesel  (Mono-Alkyl  Esters) 

.  Non-Ester  Renewable  Diesel 
.  Does  Renewable  Fuel  Include  Motor 
Fuel  That  Is  Made  From  Coprocessing  a 
Renewable  Feedstock  With  Fossil  Fuels? 

.  Definition  of  “Renewable  Crudes”  and 
“Renewable  Crude-Based  Fuels” 

.  How  Are  Renewable  Crude-Based  Fuel 
Volumes  Measured? 

.  What  Are  “Equivalence  Values”  for 
Renewable  Fuel? 

.  Authority  Under  the  Act  To  Establish 
Equivalence  Values 

.  Energy  Content  and  Renewable  Content 
as  the  Basis  for  Equivalence  Values 
.  Lifecycle  Analyses  as  the  Basis  for 
Equivalence  Values 

I.  What  Gasoline  Is  Used  To  Calculate  the 
Renewable  Fuel  Obligation  and  Who  Is 
Required  To  Meet  the  Obligation? 

.  What  Gasoline  Is  Used  To  Calculate  the 
Volume  of  Renewable  Fuel  Required  To 
Meet  a  Party’s  Obligation? 

.  Who  Is  Required  To  Meet  the  Renewable 
Fuels  Obligation? 

.  What  Exemptions  Are  Available  Under 
the  RFS  Program? 

.  Small  Refinery  and  Small  Refiner 
Exemption 

.  General  Hardship  Exemption 
.  Temporary  Hardship  Exemption  Based 
on  Unforeseen  Circumstances 
.  What  Are  the  Opt-in  and  State  Waiver 
Provisions  Under  the  RFS  Program? 

.  Opt-in  Provisions  for  Noncontiguous 
States  and  Territories 

I.  State  Waiver  Provisions 
).  How  Do  Obligated  Parties  Comply  With 
the  Standard? 

.  Why  Use  Renewable  Identification 
Numbers? 

.  RINs  Serve  the  Purpose  of  a  Credit 
I'rading  Program 

I.  Alternative  Approach  To  Tracking 
Batches 

Generating  RINs  and  Assigning  Them  to 
Batches 

>.  Form  of  Renewable  Identification 
Numbers 

I.  Cefterating  RINs 

Cases  in  Which  RINS  Are  Not  Generated 

I.  Calculating  and  Reporting  Compliance 

1.  Using  RINs  To  Meet  the  Standard 

1.  Valid  Life  of  RINs 
Cap  on  RIN  Use  To  Address  Rollover 

1.  Deficit  Carryovers 
Provisions  for  Exporters  of  Renewable 
Fuel 

i.  How  Will  the  Agency  Verify 
Compliance? 


E.  How  Are  RINs  Distributed  and  Traded? 

1.  Distribution  T)f  RINs  With  Volumes  of 
Renewable  Fuel 

a.  Responsibilities  of  Renewable  Fuel 
Producers  and  Importers 

b.  Responsibilities  of  Parties  That  Buy, 

Sell,  or  Handle  Renewable  Fuels 

c.  Batch  Splits  and  Batch  Mergers 

2.  Separation  of  RINs  From  Volumes*of 
Renewable  Fuel 

3.  Distribution  of  Separated  RINs  . 

4.  Alternative  Approaches  to  RIN 
Distribution 

IV.  Registration,  Recordkeeping,  and 

Reporting  Requirements 

A.  Introduction 

B.  Registration 

1.  Who  Must  Register  Under  the  RFS 
Program? 

2.  How  Do  I  Register? 

3.  How  Do  I  Know  I  am  Properly  Registered 
With  EPA? 

4.  How  are  Small  Volume  Domestic 
Producers  of  Renewable  Fuels  Treated 
for  Registration  Purposes? 

C.  Reporting  - 

1.  Who  Must  Report  Under  the  RFS 
Program? 

2.  What  Reports  Are  Required  Under  the 
RFS  Program? 

3.  What  Are  the  Specific  Reporting  Items 
for  the  Various  Types  of  Parties  Required 
To  Report? 

4.  What  are  the  Reporting  Deadlines? 

5.  How  May  I  Submit  Reports  to  EPA? 

6.  What  Does  EPA  Do  With  the  Reports  it 
Receives? 

7.  May  I  Claim  Information  in  Reports  as 
CBI  and  How  Will  EPA  Pro.ect  it? 

8.  How  are  Spilled  Volumes  With 
Associated  Lost  RINs  To  Be  Handled  in 
Reports? 

D.  Recordkeeping 

1*.  What  Types  of  Records  Must  Be  Kept? 

2.  What  Recordkeeping  Requirements  are 
Specific  to  Producers  of  Cellulosic  or 
Waste-Derived  Ethanol? 

E.  Attest  Engagements 

1.  What  Are  the  Attest  Engagement 
Requirements  Under  the  RFS  Program? 

2.  Wholly  Subject  to  the  Attest  Engagement 
Requirements  for  the  RFS  Program? 

3.  How  Are  the  Attest  Engagement 
Requirements  in  this  Final  Rule  Different 
From  Those  Proposed? 

V.  What  Acts  Are  Prohibited  and  Who  Is 

Liable  for  Violations? 

VI.  Current  and  Projected  Renewable  Fuel 

Production  and  Use 

A.  Overview  of  U.S.  Ethanol  Industry  and 
Future  Production/Consumption 

1.  Current  Ethanol  Production 

2.  Expected  Crowth  in  Ethanol  Production 

3.  Current  Ethanol  and  MTBE 
Consumption 

4.  Expected  Growth  in  Ethanol 
Consumption 

B.  Overview  of  Biodiesel  Industry  and 
Future  Production/Consumption 

1.  Characterization  of  U.S.  Biodiesel 
Production/Consumption 

2.  Expected  Growth  in  U.S.  Biodiesel 
Production/Consumption 

C.  Feasibility  of  the  RFS  Program  Volume 
Obligations 

1.  Production  Capacity  of  Ethanol  and 
Biodiesel 


2.  Technology  Available  To  Produce 
Cellulosic  Ethanol 

a.  Sugar  Platform 

i.  Pretreatment 

ii.  Dilute  acid  hydrolysis 

iii.  Concentrated  acid  hydrolysis 

iv.  Enzymatic  hydrolysis 

b.  Syngas  Platform 

c.  plasma  Technology 

d.  Feedstock  Optimization 

3.  Renewable  Fuel  Distribution  System 
Capability 

VII.  Impacts  on  Cost  of  Renewable  Fuels  and 
Gasoline 

A.  Renewable  Fuel  Production  and 
Blending  Costs 

1.  Ethanol  Production  Costs 

a.  Corn  Ethanol 

b.  Cellulosic  Ethanol 

2.  Biodiesel  Production  Costs 

3.  Diesel  Fuel  Costs 

B.  Distribution  Costs 

1.  Ethanol  Distribution  Costs 

a.  Capital  Costs  To  Upgrade  Distribution 
System  for  Increased  Ethanol  Volume 

b.  Ethanol  Freight  Costs 

2.  Biodiesel  Distribution  Costs 

C.  Estimated  Costs  to  Gasoline 

1.  Description  of  Cases  Modeled 

a.  Base  Case  (2004) 

b.  Reference  Case  (2012) 

c.  Control  Cases  (2012) 

2.  Overview  of  Cost  Analysis  Provided  by 
the  Contractor  Refinery  Model 

3.  Overall  Impact  on  Fuel  Cost 

a.  Cost  Without  Ethanol  Subsidies 

b.  Gasoline  Costs  Including  Ethanol 
Consumption  Tax  Subsidies 

Vin.  What  Are  the  Impacts  of  Increased 
Ethanol  Use  on  Emissions  and  Air 
Quality? 

A.  Effect  of  Renewable  F'uel  Use  on 
Emissions 

1.  Emissions  From  Gasoline  Fueled  Motor 
Vehicles  and  Equipment 

a.  Gasoline  Fuel  Quality 

b.  Emissions  From  Motor  Vehicles 

c.  Nonroad  Equipment 

2.  Diesel  Fuel  Quality;  Biodiesel 

3.  Renewable  Fuel  Production  and 
Distribution 

B.  Impact  on  Emission  Inventories 

1.  Primary  Analysis 

2.  Sensitivity  Analysis 

3.  Local  and  Regional  VOC  and  NOx 
Emission  Impacts  in  July 

C.  Impact  on  Air  Quality 

1.  Impact  of  Increased  Ethanol  Use  on 
Ozone 

2.  Particulate  Matter 

IX.  Impacts  on  Fossil  Fuel  Consumption  and 
Related  Implications 

A.  Impacts  on  Lifecycle  GHG  Emissions 
and  Fossil  Energy  Use 

1.  Time  Frame  and  Volumes  Considered 

2.  GREET  Model 

a.  Renewable  Fuel  Pathways  Considered 

b.  Modifications  to  GREET 

c.  Sensitivity  Analysis 

3.  Displacement  Indexes  (DI) 

4.  Impacts  of  Increased  Renewable  Fuel 
Use 

a.  Greenhouse  Gases  and  Carbon  Dioxide 

b.  Fossil  Fuel  and  Petroleum 

B.  Implications  of  Reduced  Imports  of 
Petroleum  Products 
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C.  Energy  Security  Implications  of 
Increases  in  Renewable  Fuels 

1.  Effect  of  Oil  Use  on  Long-Run  Oil  Price. 
U.S.  Import  Costs,  and  Economic  Output 

2.  Short-Run  Disruption  Premium  From 
Expected  Costs  of  Sudden  Supply 
Disruptions 

3.  Costs  of  Existing  U.S.  Energy  Security 
Policies 

X.  Agricultural  Sector  Economic  Impacts 

XI.  Public  Participation 

Xn.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

1.  Overview 

2.  Background 

4.  Summary  of  Potentially  Affected  Small 
Entities 

5.  Impact  of  the  Regulations  on  Small 
Entities 

6.  Small  Refiner  Outreach 

7.  Reporting,  Recordkeeping,  and 
Compliance  Requirements 

8.  Related  Federal  Rules 

9.  Conclusions 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

H.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations. 

K.  Congressional  Review  Act 

L.  Clean  Air  Act  Section  307(d} 

XIII.  Statutory  A 

I.  Introduction 

Through  today’s  final  rule,  we  are 
putting  in  place  a  compliance  and 
enforcement  program  that  implements 
the  renewable  fuel  program,  dso  known 
as  the  Renewable  Fuel  Standard  (RFS) 
program.  This  program  accomplishes 
the  statutory  goal  of  increasing  the 
volume  of  renewable  fuels  that  are 
required  to  be  used  in  vehicles  in  the 
U.S.  as  required  in  Section  211(o)  of  the 
Clean  Air  Act  (CAA)  enacted  as  part  of 
the  Energy  Policy  Act  of  2005  (the 
Energy  Act  or  the  Act).  This  final  rule 
resulted  from  a  collaborative  effort  with 
stakeholders,  including  refiners, 
renewable  fuel  producers,  and 
distributors,  who  together  helped  to 
design  a  program  that  is  simple,  flexible, 
and  enforceable. 

As  a  result  of  the  favorable  economics 
of  renewable  fuels  in  comparison  to 
conventional  gasoline  and  diesel,  * 
renewable  fuel  volumes  are  expected  to 
exceed  the  requirements  of  the  RFS 


program.  We  have  evaluated  the  impacts 
of  a  range  of  renewable  fuel  volumes  as 
high  as  10  billion  gallons  in  2012.  This 
represents  a  significant  increase  over  the 
volume  of  renewable  fuel  used  in  2004 
which  was  approximately  3.5  billion 
gallons,  and  this  increase  is  estimated  to 
produce  a  number  of  significant  effects. 
For  instance,  we  estimate  that  the 
transition  to  renewable  fuels  will  reduce 
petroleum  consumption  by  2.0  to  3.9 
billion  gallons  or  approximately  0.8  to 
1.6  percent  of  the  petroleum  that  would 
otherwise  be  used  by  the  transportation 
sector. 

The  increased  use  of  renewable  fuels 
is  also  expected  to  produce  reductions 
in  some  regulated  pollutants.  Ccurbon 
monoxide  emissions  from  gasoline 
powered  vehicles  and  equipment  will 
be  reduced  by  0.9  to  2.5  percent  and 
emissions  of  benzene  (a  mobile  soiree 
air  toxic)  will  be  reduced  by  1.8  to  4.0 
percent.'  At  the  same  time,  other 
emissions  may  increase.  Nationwide,  we 
estimate  between  a  41,000  and  83,000 
ton  increase  in  VOC  -i-  NOx  emissions. 
However,  the  effects  will  vary 
significantly  by  region  with  some  major 
metropolitan  areas  experiencing  small 
emission  benefits,  while  other  areas  may 
see  an  increase  in  VOC  emissions  from 
4  to  5  percent  and  an  increase  in  NOx 
emissions  from  6  to  7  percent  from 
gasoline  powered  vehicles  and 
equipment. 

The  use  of  renewable  fiiel  will 
likewise  reduce  greenhouse  gas 
emissions  such  as  carbon  dioxide  by  8.0 
to  13.1  million  metric  tons,  about  0.4  to 
0.6  percent  of  the  anticipated 
greenhouse  gas  emissions  from  the 
transportation  sector  in  the  United 
States  in  2012.  Greenhouse  gas 
emissions  contribute  to  climate  change, 
and  thus,  increased  renewable  use  is  an 
important  step  in  addressing  this  issue. 

Finally,  we  estimate  that  increases  in 
the  use  of  renewable  fuels  will  increase 
net  farm  income  and  the  nation’s  energy 
security.  Net  U.S.  farm  income  is 
estimated  to  increase  by  between  $2.6 
and  $5.4  billion  through  transfers  from 
users  of  gasoline  and  consumers  of 
agricultural  products  used  to  produce 
ethanol.  However,  as  feedstocks  used  in 
the  production  of  renewable  fuels 
expand  beyond  the  com  and  soybeans 
that  are  most  common  today,  the 
renewable  fuels  industry  is  expected  to 
continue  to  diversify  and  grow  in  its 
ability  to  benefit  the  nation’s 
environment  and  economy. 


'  These  reductions  are  relative  to  the  Mobile 
Source  Air  Toxics  (MSAT)  standards  in  effect. 
Additional  benzene  emission  reductions  will  occur 
as  a  result  of  the  recently  finalized  MSAT2 
standards  (72  FR  8428,  February  26,  2007). 


A.  The  Role  of  Renewable  Fuels  in  the 
Transportation  Sector 

Renewable  fuels  have  been  an 
important  part  of  our  nation’s 
transportation  fuel  supply  for  many 
years.  Following  the  CAA  amendments 
of  1990,  the  use  of  renewable  fuels, 
particularly  ethanol,  increased 
dramatically.  Seveftl  key  clean  fuel 
programs  required  by  the  CAA 
established  new  market  opportunities 
for  ethanol.  A  very  successful  mobile 
source  control  strategy,  the  reformulated 
gasoline  (RFC)  program,  was 
implemented  in  1995.  This  program  set 
stringent  new  controls  on  the  emissions 
performance  of  gasoline,  which  were 
designed  to  significantly  reduce 
summertime  ozone  precursors  and  year 
round  air  toxics  emissions.  The  RFC 
program  also  required  that  RFC  meet  an 
oxygen  content  stemdard.  Several  areas 
of  the  country  began  blending  ethanol 
into  gasoline  to  help  meet  this  new 
standard,  such  as  Chicago  and  St.  Louis. 
Another  successful  clean  fuel  strategy 
required  certain  areas  exceeding  the 
national  ambient  air  quality  standard  for 
carbon  monoxide  to  also  meet  an 
oxygen  content  standard  during  the 
winter  time  to  reduce  harmful  carbon 
monoxide  emissions.  Many  of  these 
areas,  such  as  Denver  and  Phoenix,  also 
blended  ethanol  during  the  winter 
months  to  help  meet  this  new  standard. 

Today,  the  role  and  importance  of 
renewable  fuels  in  the  transportation 
sector  continue  to  expand.  In  the  past 
several  years  as  crude  oil  prices  have 
soared  above  the  lower  levels  of  the 
1990’s,  the  relative  economics  of 
renewable  fuel  use  have  improved 
dramatically.  In  addition,  since  the  vast 
majority  of  crude  oil  produced  in  or 
imported  into  the  U.S.  is  consumed  as 
gasoline  or  diesel  fuel  in  the  U.S., 
concerns  about  our  dependence  on 
foreign  sources  of  crude  oil  have 
renewed  interest  in  renewable 
transportation  fuels.  The  emergence  of 
more  in-depth  understanding  of  the 
impacts  of  human  activities  on  climate 
change  has  also  focused  attention  on  the 
various  ways  that  renewable  fuels  can 
reduce  the  consumption  of  fossil  fuels. 
The  passage  of  the  Energy  Policy  Act  of 
2005  demonstrated  a  strong 
commitment  on  the  part  of  U.S. 
policymakers  to  consider  additional 
means  of  supporting  renewable  fuels  as 
a  supplement  to  petroleum-based  fuels 
in  the  transportation  sector.  The  RFS 
program  is  one  such  means. 

The  RFS  program  was  debated  by  the 
U.S.  Congress  over  several  years  before 
finally  being  enacted  through  passage  of 
the  Energy  Policy  Act  of  2005.  The  RFS 
program  is  first  and  foremost  designed 
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to  increase  the  use  of  renewable  fuels  in 
motor  vehicle  fuel  consumed  in  the  U.S. 
In  this  context,  it  is  expected  to 
simultaneously  reduce  dependence  on 
foreign  sources  of  petroleum,  increase 
domestic  sources  of  energy,  and 
diversify  our  energy  portfolio  to  help 
transition  to  alternatives  to  petroleum  in 
the  transportation  sector.  Based  on  our 
analysis,  we  also  believe  that  the 
expanded  use  of  renewable  fuels  will 
provide  reductions  in  carbon  dioxide 
emissions  that  contribute  to  climate 
change  and  in  air  toxics  emissions  such 
as  benzene  from  the  transportation 
sector,  while  other  emissions  such  as 
hydrocarbons  and  oxides  of  nitrogen  are 
projected  to  increase.  The  increased  use 
of  renewable  fuels  such  as  ethanol  and 
biodiesel  is  also  expected  to  have  the 
added  effect  of  providing  an  expanded 
market  for  agricultural  products  such  as 
corn  and  soybeans.  The  expected 
increase  in  cellulosic  ethanol 
production  will  also  expand  the  market 
opportunities  to  a  wider  array  of 
feedstocks. 

The  requirement  for  use  of  a  specified 
volume  of  renewable  fuels  complements 
other  provisions  of  the  Energy  Act.  In 
particular,  the  required  volume  of 
renewable  fuel  use  will  offset  any 
possible  loss  in  demand  for  renewable 
fuels  occasioned  by  the  Act’s  repeal  of 
the  oxygen  content  mandate  in  the  RFG 
program  while  allowing  greater 
flexibility  in  how  renewable  fuels  are 
blended  into  the  nation’s  fuel  supply. 
The  RFS  program  also  creates  a  specific 
annual  level  for  minimum  renewable 
fuel  use  which  increases  over  time, 
ensuring  overall  growth  in  the  demand 
and  opportunity  for  renewable  fuels. 

Because  renewable  fuels  such  as 
ethanol  and  biodiesel  are  not  new  to  the 
U.S.  transportation  sector,  the 
expansion  of  their  use  is  expected  to 
follow  distribution  and  blending 
practices  already  in  place.  For  instance, 
the  market  already  has  the  necessary 
production  and  distribution 
mechanisms  in  place  in  many  areas  and 
the  ability  to  expand  these  mechanisms 
into  new  markets.  Recent  spikes  in 
ethanol  use  resulting  first  from  the  state 
MTBE  bans,  and  now  the  virtual 
elimination  of  MTBE  from  the 
marketplace,  have  tested  the  limits  of 
the  ethanol  distribution  system. 
Howe\/er,  future  growth  is  expected  to 
move  in  a  more  orderly  fashion  since 
the  use  of  renewable  fuels  will  not  be 
geographically  constrained  and,  given 
El  A  volume  projections,  investment 
decisions  can  follow  market  forces 
rather  than  regulatory  mandates.  In 
addition,  the  increased  production 
volumes  of  ethanol  and  the  expanded 
penetration  of  ethanol  in  new  markets 


may  create  new  opportunities  for 
blending  of  E85,  a  blend  of  85  percent 
ethanol  and  15  percent  gasoline,  in  the 
long  run.  The  increased  availability  of 
E85  will  mean  that  more  flexible  fueled 
vehicles  (FFV)  can  use  this  fuel.  Of  the 
approximately  5  million  FFVs  currently 
in  use  in  the  U.S,  most  are  currently 
fueled  with  conventional  gasoline  rather 
than  E85,  in  part  due  to  the  limited 
availability  of  E85. 

Given  the  ever-increasing  demand  for 
petroleum-based  products  in  the 
transportation  sector,  the  RFS  program 
also  moves  the  nation  in  the  direction 
of  replacing  part  of  this  demand  with 
renewable  energy.  The  RFS  program 
provides  the  certainty  that  at  least  a 
minimum  amount  of  renewable  fuel  will 
be  used  in  the  U.S.,  which  in  turn 
provides  some  certainty  for  investment 
in  production  capacity  of  renewable 
fuels.  However,  it  should  be  understood 
that  the  RFS  program  is  not  the  only 
factor  currently  impacting  demand  for 
ethanol  and  other  renewable  fuels.  As 
Congress  was  developing  the  RFS 
program  in  the  Energy  Act,  several  large 
states  were  adopting  and  implementing 
bans  on  the  use  of  MTBE  in  gasoline.  As 
a  result,  refiners  supplying  reformulated 
gasoline  (RFG)  in  those  states  switched 
to  ethanol  to  satisfy  the  oxygen  content 
mandate  for  their  RFG,  causing  a  large, 
sudden  increase  in  demand  for  ethanol. 
Even  more  importantly,  with  the 
removal  of  the  oxygen  content  mandate 
for  RFG,  refiners  elected  to  remove 
essentially  all  MTBE  from  the  gasoline 
supply  in  the  U.S.  during  the  spring  of 
2006.  In  order  to  accomplish  this 
transition  quickly,  while  still 
maintaining  gasoline  volume,  octane, 
and  gasoline  air  toxics  performance 
standards^  refiners  elected  to  blend 
ethanol  Into  virtually  all  reformulated 
gasoline  nationwide.  This  caused  a 
second  dramatic  increase  in  demand  for 
ethanol,  which  in  the  near  term  was  met 
by  temporarily  shifting  large  volumes  of 
ethanol  out  of  conventional  gasoline 
and  into  the  RFG  areas. 

Perhaps  the  largest  impact  on 
renewable  fuel  demand,  however,  has 
been  the  increase  in  the  cost  of  crude 
oil.  In  the  last  few  years,  both  crude  oil 
prices  and  crude  oil  price  forecasts  have 
increased  dramatically.  This  has 
resulted  in  a  large  economic  incentive 
for  the  use  of  ethanol  and  biodiesel.  The 
Energy  Information  Administration 
(EIA)  and  others  are  currently  projecting 
renewable  fuel  demand  to  exceed  the 
minimum  volumes  required  under  the 
RFS  program  by  a  substantial  margin.  In 
this  context,  the  effect  of  the  RFS 
program  is  to  provide  a  minimum  level 
of  demand  to  support  ongoing 
investment  in  renewable  fuel 


production.  However,  market  demand 
for  renewable  fuels  is  expected  to 
exceed  the  statutory  minimums.  We 
believe  that  the  program  we  are 
finalizing  today  will  operate  effectively 
regardless  of  tho  level  of  renewable  fuel 
use  or  market  conditions  in  the  energy 
sector. 

B.  Requirements  in  the  Energy  Policy 
Act 

Section  1501  of  the  Energy  Policy  Act 
amended  the  Clean  Air  Act  and 
provides  the  statutory  basis  for  the  RFS 
program  in  Section  211{o).  It  requires 
EPA  to  establish  a  program  to  ensure 
that  the  pool  of  gasoline  sold  in  the 
contiguous  48  states  contains  specific 
volumes  of  renewable  fuel  for  each 
calendar  year  starting  with  2006.  The 
required  overall  volumes  for  2006 
through  2012  are  shown  in  Table  I.B-1 
below. 

Table  I.B-1.— Applicable  Volu^ies 
OF  Renewable  Fuel  Under  the 
RFS  Program 


Calendar  year 

Billion 

gallons 

2006 

2006  . .....' . 

4.0 

2007  . 

4.7 

2008  . 

5.4 

2009  . 

6.1 

2010 . 

6.8 

2011  . 

7.4 

2012 . 

7.5 

In  order  to  ensure  the  use  of  the  total 
renewable  fuel  volume  specified  for 
each  year,  the  Agency  must  set  a 
standard  for  each  year  representing  the 
amount  of  renewable  fuel  that  each 
refiner,  blender,  or  importer  must  use, 
expressed  as  a  percentage  of  gasoline 
sold  or  introduced  into  commerce.  This 
yearly  percentage  standard  is  to  be  set 
at  a  level  that  will  ensure  that  the  total 
renewable  fuel  volumes  shown  in  Table 
I.B-1  will  be  used  based  on  gasoline 
volume  projections  provided  by  the 
Energy  Information  Administration 
(EIA).  The  standard  for  each  year  must 
be  published  in  the  Federal  Register  by 
November  30  of  the  previous  year. 
Starting  with  2013,  EPA  is  required  to 
establish  the  applicable  national 
volume,  based  on  the  criteria  contained 
in  the  statute,  which  must  require  at 
least  the  same  overall  percentage  of 
renewable  fuel  use  as  was  required  in 
2012. 

The  Act  defines  renewable  fuels 
primarily  on  the  basis  of  the  feedstock. 
In  general,  renewable  fuel  must  be  a 
motor  vehicle  fuel  that  is  produced  from 
plant  or  animal  products  or  wastes,  as 
opposed  to  fossil  fuel  sources.  The  Act 
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specifically  identifies  several  types  of 
motor  vehicle  fuels  as  renewable  fuels, 
including  cellulosic  biomass  ethanol, 
waste-derived  ethanol,  biogas,  biodiesel, 
and  blending  components  derived  from 
renewable  fuel. 

The  standard  set  annually  by  EPA  is 
to  be  a  single  percentage  applicable  to 
refiners,  blenders,  and  importers,  as 
appropriate.  The  percentage  standard  is 
used  by  obligated  parties  to  determine  a 
volume  of  renewable  fuel  that  they  are 
responsible  for  introducing  into  the 
domestic  gasoline  pool  for  the  given 
year.  The  percentage  standard  must  be 
adjusted  such  that  it  does  not  apply  to 
multiple  parties  for  the  same  volume  of 
gasoline.  The  standard  must  also  take 
into  accoimt  the  use  of  renewable  fuel 
by  small  refineries  that  are  exempt  from 
the  program  imtil  2011. 

Under  the  Act,  the  required  volumes 
in  Table  I.B-1  apply  to  the  contiguous 
48  states.  However,  Alaska  and  Hawaii 
can  opt  into  the  program,  in  which  case 
the  pool  of  gasoline  used  to  calculate 
the  standard,  and  the  nmnber  of 
regulated  parties,  would  change.  In 
addition,  other  states  can  request  a 
waiver  of  the  RFS  program  under 
certain  conditions,  which  would  affect 
the  national  quantity  of  renewable  fuel 
required  under  the  program. 

The  Act  requires  the  Agency  to 
promulgate  a  credit  trading  program  for 
the  RFS  program  whereby  an  obligated 
party  may  generate  credits  for  over¬ 
complying  with  their  annual  obligation. 
The  obligated  party  can  then  use  these 
credits  to  meet  their  requirements  in  the 
following  year  or  trade  them  for  use  by 
another  obligated  party.  Thus  the  credit 
trading  program  allows  obligated  parties 
to  comply  in  the  most  cost-effective 
manner  by  permitting  them  to  generate, 
transfer,  and  use  credits.  The  trading 
program  also  permits  renewable  fuels 
that  are  not  blended  into  gasoline,  such 
as  biodiesel,  to  participate  in  the  RFS 
proCTam. 

The  Agency  must  determine  who  can 
generate  credits,  under  what  conditions 
credits  may  be  traded,  how  credits  may 
be  transferred  from  one  party  to  another, 
and  the  appropriate  value  of  credits  for 
different  types  of  renewable  fuel.  If  a 
party  is  not  able  to  generate  or  purchase 
sufficient  credits  to  meet  their  annual 
obligation,  they  are  allowed  to  carry 
over  the  deficit  to  the  next  annual 
compliance  period,  but  must  achieve 
full  compliance  in  that  following  year. 


C.  Development  of  the  RFS  Program 
Section  1501  of  the  Energy  Act 
prescribed  the  RFS  program,  including 
the  required  total  volumes,  the  timing  of 
the  obligation,  the  parties  who  are 
obligated  to  comply,  the  definition  of 


renewable  fuel,  and  the  general 
framework  for  a  credit  trading  program. 
Various  aspects  of  the  program  require 
additional  development  by  the  Agency 
beyond  the  specifications  in  the  Act. 

The  Agency  must  develop  regulations  to 
ensure  the  successful  implementation  of 
the  RFS  program,  based  on  the 
framework  spelled  out  in  the  statute. 

Under  the  RFS  program  the  trading 
provisions  comprise  an  integral  element 
of  compliance.  Many  obligated  parties 
do  not  have  access  to  renewable  fuels  or 
the  ability  to  blend  them,  and  so  must 
use  credits  to  comply.  The  RFS  trading 
program  is  also  unique  in  that  the 
parties  liable  for  meeting  the  standard 
(refiners,  importers,  and  blenders  of 
gasoline)  are  not  generally  the  parties 
who  make  the  renewable  fuels  or  blend 
them  into  gasoline.  This  creates  the 
need  for  trading  mechanisms  that 
ensure  that  the  means  to  demonstrate 
compliance  will  be  readily  available  for 
use  by  obligated  parties. 

The  first  step  we  took  in  developing 
the  proposed  program  was  to  seek  input 
and  recommendations  from  the  affected 
stakeholders.  There  were  initially  a 
wide  range  of  thoughts  and  views  on 
how  to  design  the  program.  However, 
there  was  broad  consensus  that  the 
program  should  satisfy  a  number  of 
guiding  principles,  including,  for 
example,  that  the  compliance  and 
trading  program  should  provide 
certainty  to  the  marketplace  and 
minimize  cost  to  the  consumers;  that  the 
program  should  preserve  existing 
business  practices  for  the  production, 
distribution,  and  use  of  both 
conventional  and  renewable  fuels;  that 
the  program  should  be  designed  to 
accommodate  all  qualifying  renewable 
fuels;  that  all  renewable  volumes 
produced  are  made  available  to 
obligated  parties  for  compliance;  and 
that  the  Agency  should  have  the  ability 
to  easily  verify  compliance  to  ensure 
that  the  volume  obligations  are  in  fact 
met.  These  guiding  principles  and  the 
comments  we  received  on  our  Notice  of 
Proposed  Rulemaking  (NPRM)  helped  to 
move  us  toward  the  program  in  today’s 
final  rule. 

We  published  a  Notice  of  Proposed 
Rulemaking  on  September  22,  2006  (71 
FR  55552)  which  described  our 
proposed  approach  to  compliance  cmd 
the  trading  program,  as  well  as 
preliminary  analyses  of  the 
environmental  and  economic  impacts  of 
increased  use  of  renewable  fuels.  The 
program  finalized  today  largely  mirrors 
the  proposed  program,  with  some 
revisions  reflecting  continued  input 
from  stakeholders  during  the  formal 
comment  period. 


n.  Overview  of  the  Program 

Today’s  action  establishes  the  final 
requirements  for  the  RFS  program,  as 
well  as  our  assessment  of  the 
environmental  and  economic  impacts  of 
the  nation’s  transition  to  greater  use  of 
renewable  fuels.  This  section  provides 
em  overview  of  our  program  and 
renewable  fuel  impacts  assessment. 
Sections  III  through  V  provide  the 
details  of  the  structure  of  the  program, 
while  Sections  VI  through  X  describe 
om-  assessment  of  the  impacts  on 
emissions  of  regulated  pollutants  and 
greenhouse  gases,  air  quality,  fossil  fuel 
use,  energy  security,  economic  impacts 
in  the  agricultural  sector,  and  cost  ft'om 
the  expanded  use  of  renewable  fuels. 

A.  Impacts  of  Increased  Reliance  on 
Renewable  Fuels 

In  a  typical  major  rulemaking,  EPA 
would  conduct  a  full  assessment  of  the 
economic  and  environmental  impacts  of 
the  specific  rule  that  it  is  promulgating.. 
However,  as  discussed  in  Section  I. A., 
the  replacement  of  MTBE  with  ethanol 
and  the  extremely  favorable  economics 
for  renewable  fuels  brought  on  by  the 
rise  in  crude  oil  prices  are  causing 
renewable  fuel  use  to  far  exceed  the  RFS 
requirements.  Given  these 
circumstances,  it  is  important  to  assess 
the  impacts  of  this  larger  increase  in 
renewable  use  and  the  related  changes 
occurring  to  gasoline.  For  this  reason  we 
have  carried  out  an  assessment  of  the 
economic  and  environmental  impacts  of 
the  broader  changes  in  fuel  quality 
resulting  from  our  nation’s  transition  to 
greater  utilization  of  renewable  fuels,  as 
opposed  to  an  assessment  that  is  limited 
to  the  RFS  program  itself. 

To  carry  out  our  analyses,  we  elected 
to  use  2004  as  the  baseline  from  which 
to  compare  the  impacts  of  expanded 
renewable  use.  We  chose  2004  as  a 
baseline  primarily  due  to  the  fact  that 
all  the  necessary  refinery  production 
data,  renewable  fuel  production  data, 
and  fuel  quality  data  were  already  in 
hand  at  the  time  we  needed  to  begin  the 
analysis.  We  did  not  use  2005  as  a 
baseline  year  because  2005  may  not  be 
an  appropriate  year  for  comparison  due 
to  the  extraordinary  impacts  of 
hurricanes  Katrina  and  Rita  on  gasoline 
production  and  use.  To  assess  the 
impacts  of  anticipated  increases  in 
renewable  fuels,  we  elected  to  look  at 
what  they  would  be  in  2012,  the  year 
the  statutorily-mandated  renewable  fuel 
volumes  will  be  fully  phased  in.  By 
conducting  the  analysis  in  this  manner, 
the  impacts  include  not  just  the  impact 
of  expanded  renewable  fuel  use  by 
itself,  but  also  the  corresponding 
decrease  in  the  use  of  MTBE,  and  the 
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potential  for  oxygenates  to  be  removed 
from  RFG  due  to  the  absence  of  the  RFG 
oxygenate  mandate.  Since  these  three 
changes  are  all  inextricably  linked  and 
are  occurring  simultaneously  in  the 
marketplace,  evaluating  the  impacts  in 
this  manner  is  both  necessary  and 
appropriate. 

We  evaluated  the  impacts  of 
expanded  renewable  fuel  use  and  the 
corresponding  changes  to  the  fuel 
supply  on  fuel  costs,  consumption  of 
fossil  fuels,  and  some  of  the  economic 
impacts  on  the  agricultural  sector  and 
energy  security.  We  also  evaluated  the 
impacts  on  emissions,  including 
greenhouse  gas  emissions  that 
contribute  to  climate  change,  and  the 
corresponding  impacts  on  nationwide 
and  regional  air  quality.  Our  analyses 
are  summarized  in  this  section. 

1.  Renewable  Fuel  Volume  Scenarios 
Analyzed 

As  shown  in  Table  l.B-1,  the  Act 
stipulates  that  the  nationwide  volumes 
of  renewable  fuel  required  under  the 
RFS  program  must  be  at  least  4.0  billion 
gallons  in  2006  and  increase  to  7.5 
billion  gallons  in  2012.  However,  we 
expect  that  the  volume  of  renewable 
fuel  will  actually  exceed  the  required 
volumes  by  a  signiiicant  margin.  Based 
on  economic  modeling  in  2006,  El  A 
projected  renewable  fuel  demand  in 
2012  of  9.6  billion  gallons  for  ethanol, 
and  approximately  300  million  gallons 
for  biodiesel  using  crude  oil  prices 
forecast  at  $48  per  barrel. ^  Therefore,  in 


assessing  the  impacts  of  expanded  use 
of  renewable  fuels,  we  evaluated  two 
comparative  scenarios!  one  representing 
the  statutorily  required  minimum,  and 
another  reflecting  the  higher  levels 
projected  by  EIA.  Although  the  actual 
renewable  fuel  volumes  produced  in 
2012  may  differ  from  both  the  required 
and  projected  volumes,  we  believe  that 
these  two  volume  scenarios  together 
represent  a  reasonable  range  for  analysis 
purposes. 3 

The  Act  also  stipulates  that  at  least 
250  million  gallons  out  of  the  total 
volume  required  in  2013  and  beyond 
must  meet  the  definition  specified  for 
cellulosic  biomass  ethanol.  As  described 
in  Section  VI,  there  are  a  number  of 
companies  already  making  plans  to 
produce  ethanol  from  cellulosic 
feedstocks  and/or  waste-derived  energy 
sources  that  could  potentially  meet  the 
definition  of  cellulosic  biomass  ethanol. 
Accordingly,  we  anticipate  a  ramp-up  in 
production  of  cellulosic  biomass 
ethanol  production  in  the  coming  years, 
and  for  analysis  purposes  we  have 
assumed  that  250  million  gallons  of 
cellulosic  biomass  ethanol  will  be  used 
in  2012. 

As  discussed  in  Section  VI,  we  chose 
2004  to  represent  current  baseline 
conditions.  However,  a  direct 
comparison  of  the  fuel  quality  impacts 
on  emissions  and  air  quality  that  are 
expected  to  occur  once  the  RFS  program 
is  fully  phased  in  required  that  changes 
in  overall  fuel  volume,  fleet 
characterization,  and  other  factors  be 


constant.  Therefore,  we  created  a  2012 
reference  case  from  the  2004  base  case 
for  use  in  the  emissions  and  air  quality 
analysis  that  maintained  current  fuel 
quality  parameters  while  incorporating 
forecasted  increases  in  vehicle  miles 
traveled  and  changes  in  fleet 
demographics.  The  2012  fuel  reference 
case  was  developed  by  growing  out  the 
2004  renewable  fuel  baseline  according 
to  EIA’s  forecasted  energy  growth  rates 
between  2004  and  2012. 

For  the  analyses,  we  created  two  2012 
scenarios  representing  expanded 
renewable  fuel  production  The  “RFS 
Case”  represents  volume  levels 
designed  to  exactly  meet  the 
requirements  of  the  RFS  program,  and 
includes  the  effects  of  higher  credit 
values  for  cellulosic  ethanol  and 
biodiesel.  Since  higher  credit  values 
mean  that  one  gallon  of  renewable  fuel 
counts  as  more  than  one  gallon  for 
compliance  purposes,  less  than  7.5 
billion  gallons  of  renewable  fuel  is 
needed  to  meet  the  7.5  billion  gallon 
statutory  requirement,  but  credits 
equivalent  to  7.5  billion  gallons  of  • 
renewable  fuel  would  still  be  available 
for  compliance  purposes.  The  “EIA 
Case”  represents  volume  levels  based  on 
EIA  projections.  A  summary  of  the 
assumed  renewable  fuel  volumes  for  the 
scenarios  we  evaluated  is  shown  in 
Table  II.A.1-1.  Details  of  the 
calculations  used  to  determine  these 
volumes  are  given  in  Chapter  2  of  the 
Regulatory  Impact  Analysis  (RIA)  in  the 
docket  for  this  rulemaking. 


Table  II.A.1-1.— Renewable  Fuel  Volume  Scenarios  (Billion  Gallons) 


2004 

base  case 

1 _ i 

2012 

1 

- 

Reference 

case 

RFS  case  EIA  case 

j 

Com-ethanol  . 

3.548 

3.947 

6.421  !  9.388 

Cellulosic  ethanol . . . 

0 

0 

0.25  i  0.25 

Biodiesel  . 

0.025 

0.030 

0.303  i  0.303 

Total  volume  . . . 

3.573 

3.977 

6.974  i  9.941 

2.  Emissions 

We  evaluated  the  impacts  of  increased 
use  of  ethanol  and  biodiesel  on 
emissions  and  air  quality  in  the  U.S. 
relative  to  the  reference  case.  We 
estimated  that  nationwide  VOC 
emissions  in  2012  from  gasoline 
vehicles  and  equipment  will  increase  by 
about  0.3%  in  the  RFS  Case  and  about 
0.7%  in  the  EIA  Case.  For  NOx.  we 
estimated  that  nationwide  annual 


^  $48/baiTel  from  Annual  Energy  Outlook  2006. 
Energy  Information  Administration,  Department  of 
Energy. 


emissions  in  2012  will  increase  about 
0.9%  for  the  RFS  Case  and  1.6%  for  the 
EIA  Case.  These  increases  are  equivalent 
to  an  additional  18,000  to  43,000  tons  of 
VOC  per  year,  and  an  additional  23,000 
to  40,000  tons  of  NOx  per  year. 

We  also  estimated  the  change  in 
emissions  in  those  areas  which  are 
projected  to  experience  a  significant 
change  in  ethanol  use;  i.e.,  where  the 
market  share  of  ethanol  blends  was 
projected  to  change  by  50  percent  or 


3  Subsequent  to  the  analysis  for  this  final  rule, 
EIA  has  released  its  2007  AEO  forecasts  for  ethanol 


more.  We  focused  on  July  emissions 
since  these  are  most  relevant  to  ozone 
formation  and  modeled  2015  because 
our  ozone  model  is  based  upon  a  2015 
emissions  inventory  (though  we  would 
expect  similar  results  in  2012).  Finally, 
we  developed  separate  estimates  for 
RFG  areas,  low  RVP  areas  (i.e.,  RVP 
standards  less  than  9.0  RVP),  and 
conventional  gasoline  areas  with  a 
summer  9.0  RVP  standard.  For  areas 
with  a  significant  change  in  ethanol  use. 


use,  which  increase  the  projection  to  11.2  billion 
gallons  by  2012. 
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compared  to  the  reference  case,  VOC 
emissions  in  RFG  areas  increased  by  up 
to  2.3%,  while  NOx  emissions  increased 
by  up  to  1.6%.  In  low  RVP  areas,  VOC 
emissions  increased  by  up  to  4.6%, 
while  NOx  emissions  increased  by  up  to 
6.2%.  In  9.0  RVP  areas,  VOC  emissions 
increased  by  up  to  4.6%,  while  NOx 
emissions  increased  by  up  to  7.3%. 

Unlike  VOC  and  NOx,  emissions  of 
CO  and  benzene  from  gasoline  vehicles 
and  equipment  were  estimated  to 
decrease  in  2012  when  the  use  of 
renewable  fuels  increased.  Reductions 
in  emissions  of  CO  varied  from  0.9% 
percent  to  as  high  as  2.5%  percent  for 
the  nation  as  a  whole,  depending  on  the 
renewable  fuel  volume  scenario. 
Similarly,  benzene  emissions  from 
gasoline  vehicles  and  equipment  were 
estimated  to  be  reduced  from  1.8%  to 
4.0%  percent. 

We  do  not  have  sufficient  data  to 
predict  the  effect  of  ethanol  use  on 
levels  of  either  directly  emitted 
particulate  matter  (PM)  or  secondarily 
formed  PM.  The  increased  NOx 
emissions  are  expected  to  lead  to 
increases  in  secondary  nitrate  PM,  but  at 
the  same  time  reduced  aromatics 
resulting  from  ethanol  blending  are 
likely  to  lead  to  a  decrease  in  secondary 
organic  PM,  as  discussed  in  Section 
VIII.C.  In  addition,  biodiesel  use  is 
expected  to  result  in  some  reduction  in 
direct  PM  emissions,  though  small  in 
magnitude  due  to  the  relatively  small 
volumes. 

The  emission  impact  estimates 
described  above  are  based  on  the  best 
available  data  and  models.  However,  it 
must  be  highlighted  that  most  of  the  fuel 
effect  estimates  are  based  on  very 
limited  or  old  data  which  may  no  longer 
be  reliable  in  estimating  the  emission 
impacts  on  vehicles  in  the  2012  fleet 
with  advanced  emission  controls.**  As 
such,  these  emission  estimates  should 
be  viewed  as  preliminary.  EPA  hopes  to 
conduct  significant  new  testing  in  order 
to  better  estimate  the  impact  of  fuel 
changes  on  emissions  from  both 
highway  vehicles  and  nonroad 
equipment,  including  those  fuel  changes 
brought  about  by  the  use  of  renewable 
fuels.  We  hope  to  be  able  to  incorporate 
the  data  from  such  additional  testing 
into  the  analyses  for  other  studies 
required  by  the  Energy  Act,  and  into  a 
subsequent  rule  to  set  the  RES  program 
standard  for  2013  and  later. 

We  used  the  Ozone  Response  Surface 
Model  (RSM)  to  estimate  the  impacts  of 
the  increased  use  of  ethanol  on  ozone 


^  *  Advanced  emission  controls  include  close- 
coupled,  high-density  catalysts  and  their  associated 
electronic  control  systems  for  light-duty  vehicles, 
and  NOx  adsorbers  and  PM  traps  for  heavy-duty 
engines. 


levels  for  both  the  RFS  Case  and  the  EIA 
Case.  The  ozone  RSM  approximates  the 
effect  of  VOC  and  NOx  emissions  in  a 
37-state  eastern  area  of  the  U.S.  Using 
this  model,  we  projected  that  the 
changes  in  VOC  and  NOx  emissions 
could  produce  a  very  small  increase  in 
ambient  ozone  levels.  On  average, 
population-weighted  ozone  design  value 
concentrations  increased  by  about  0.05 
ppb,  which  represents  0.06  percent  of 
the  standard.  Even  for  areas  expected  to 
experience  a  significant  increase  in 
ethanol  use,  population-weighted  ozone 
design  value  concentrations  increased 
by  only  0.15  to  0.18  ppb,  about  0.2 
percent  of  the  standard.  These  ozone 
impacts  do  not  consider  the  reductions 
in  CO  emissions  mentioned  above,  or 
the  change  in  the  types  of  compounds 
comprising  VOC  emissions. 
Directionally,  both  of  these  factors 'may 
mitigate  these  ozone  increases. 

We  investigated  several  other  issues 
related  to  emissions  and  air  quality  that 
could  affect  our  estimates  of  the  impacts 
of  increased  use  of  renewable  fuels. 
These  are  discussed  in  Section  VIII  and 
in  greater  detail  in  the  RIA.  For 
instance,  our  current  models  assume 
that  recent  model  year  vehicles  are 
insensitive  to  many  fuel  changes. 
However,  a  limited  amount  of  new  test 
data  suggest  that  newer  vehicles  may  be 
just  as  sensitive  as  older  model  year 
vehicles.  Our  sensitivity  analysis 
suggests  that  if  this  is  the.  case,  VOC 
emissions  could  decrease  by  as  much  as 
0.3%,  instead  of  increasing  by  up  to 
0.7%.  NOx  emissions  could  increase  by 
up  to  4.2%,  up  from  a  1.6%  increase. 

We  also  evaluated  the  emissions  from 
the  production  of  both  ethanol  and 
biodiesel  fuel  and  determined  that  they 
will  also  increase  with  increased  use  of 
these  fuels.  Nationwide,  emissions 
related  to  the  production  and 
distribution  of  ethanol  and  biodiesel 
fuel  are  projected  to  be  of  the  same 
order  of  magnitude  as  the  emission 
impacts  related  to  the  use  of  these  fuels  . 
in  vehicles. 

Finally,  a  lack  of  emission  data  and 
atmospheric  modeling  tools  prevented 
us  from  making  specific  projections  of 
the  impact  of  renewable  fuels  on 
ambient  PM  levels.  As  mentioned, 
however,  ethanol  use  may  affect 
ambient  PM  levels  due  to  the  increase 
in  NOx  emissions  and  the  reduction  in 
the  aromatic  content  of  gasoline,  which 
should  reduce  aromatic  VOC  emissions. 
All  of  these  issues  will  be  the  subject  of 
further  study  and  analysis  in  the  future. 

3.  Economic  Impacts 

In  Section  VII  of  this  preamble,  we 
estimate  the  cost  of  producing  the  extra 
volumes  of  renewable  fuel  anticipated 


through  2012.  For  com  ethanol,  we 
estimate  the  per  gallon  cost  of  ethanol 
to  range  from  $1.26  per  gallon  in  2012 
(2004  dollars)  in  the  RFS  Case  to  $1.32 
per  gallon  in  the  EIA  Case.  These  costs 
take  into  account  the  cost  of  the 
feedstock  (com),  plant  equipment  and 
operation  and  the  value  of  any  co¬ 
products  (distiller’s*dried  grain  and 
solubles,  for  example).  For  biodiesel,  we 
estimate  the  per  gallon  cost  to  be 
between  $1.89  and  $2.06  per  gallon  if 
produced  using  soy  bean  oil,  and  less  if 
using  yellow  grease  ($1.11  to  $1.56  per 
gallon)  or  other,  relatively  low  cost  or 
no-cost  feedstocks.  The  price  paid  for 
ethanol,  however,  is  reduced  by  the 
$0.51  per  gallon  federal  tax  subsidy  as 
well  as  any  state  subsidies  that  might 
apply.  Similarly  the  price  paid  for 
biodiesel  is  reduced  due  to  the  $1.00  per 
gallon  federal  tax  subsidy  biodiesel 
produced  from  soy  bean  oil  and  $0.50 
per  gallon  tax  subsidy  for  biodiesel 
produced  from  yellow  grease.  We  also 
note  that  these  costs  represent  the 
production  cost  of  the  fuel  and  not  the 
market  price.  In  recent  years,  the  prices 
of  ethanol  and  biodiesel  have  tended  to 
track  the  prices  of  gasoline  and  diesel 
fuel,  in  some  cases  even  exceeding  those 
prices. 

These  renewable  fuels  are  then 
blended  in  gasoline  and  diesel  fuel. 
While  biodiesel  is  typically  just  blended 
with  typical  petroleum  diesel, 
additional  efforts  are  sometimes 
necessary  and/or  economically 
advantageous  at  the  refiner  level  when 
adding  ethanol  to  gasoline.  For  example, 
ethanol’s  high  octane  reduces  the  need 
for  other  octane  enhancements  by  the 
refiner,  whereas  offsetting  the  volatility 
increase  caused  by  ethanol  may  require 
removal  of  other  highly  volatile 
components.  Section  VII  examines  these 
fuel  cost  impacts  and  concludes  that  the 
net  cost  to  society  in  2012  in 
comparison  to  the  reference  case  will 
range  from  an  estimate  of  0.5  cent  to  1.0 
cent  per  gallon  of  gasoline  due  to  the 
increased  use  of  renewable  fuels  and 
their  displacement  of  MTBE.  The 
resulting  total  nationwide  costs  in  2012 
are  $823  million  per  year  for  the  RFS 
case  and  $1,739  million  per  year  for  the 
EIA  case.  This  total  excludes  the  effects 
of  the  51  cent/gal  federal  excise  tax 
credit  as  well  as  state  tax  subsidies. 

Our  estimates  of  fuel  impacts  do  not 
consider  other  societal  benefits.  For 
example,  the  displacement  of 
petroleum-based  fuel  (largely  imported) 
by  renewable  fuel  (largely  produced  in 
the  United  States),  should  reduce  our 
use  of  imported  oil  and  fuel.  We 
estimate  that  95  percent  of  the  lifecycle 
petroleum  reductions  resulting  from  the 
use  of  renewable  fuel  will  be  met 
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i  through  reductions  in  net  petroleum 
imports.  In  Section  IX  of  this  preamble 
[  we  estimate  the  value  of  the  decrease  in 
imported  petroleum  at  about  $2.6 
I  billion  in  2012  for  the  RFS  Case  and 
$5.1  billion  for  the  EIA  Case,  in 
comparison  to  our  2012  reference  case. 
Total  petroleum  import  expenditures  in 
2012  are  projected  to  be  about  $698 
billion. 

Furthermore,  the  above  estimate  on 
reduced  petroleum  import  expenditures 
only  partly  assess  the  economic 
impacts.  One  of  the  effects  of  increased 
use  of  renewable  fuel  is  that  it 
diversifies  the  energy  sources  used  in 
making  transportation  fuel.  To  the 
extent  that  diverse  sources  of  fuel 
energy  reduce  the  dependence  on  any 
one  source,  the  risks,  both  financial  as 
well  as  strategic,  of  a  potential 
disruption  in  supply  reflected  in  the 
price  volatility  of  a  particular  energy 
source  are  reduced.  As  indicated  in  the 
proposal,  EPA  has  worked  with 
researchers  at  Oakridge  National 
Laboratory  to  update  a  study  they 
previously  published  and  which  has 
been  used  or  cited  in  several 
government  actions  impacting  oil 
consumption.  A  draft  report  is  being 
made  available  in  the  docket  at  this  time 
for  further  consideration.  This  analysis 
only  looks  at  the  impact  of  reduced 
petroleum  imports  on  energy  security. 
Other  energy  security  issues  could  arise 
with  the  wider  u.se  of  biofuels.  For 
example,  ethanol’s  production  and  costs 
are  determined  by  the  availability  of 
corn  as  a  feedstock.  Corn  production,  in 
turn,  is  weather-dependent.  Also,  the 
use  of  biofuels  may  increase  the  use  of 
natural  gas.  A  full  integrated  analysis  of 
the  energy  security  implications  of  the 
wider  use  of  biofuels  has  yet  to  be 
undertaken. 

While  increased  use  of  renewable  fuel 
will  reduce  expenditures  on  imported 
oil,  it  will  also  increase  expenditures  on 
renewable  fuels  and  in-turn,  on  the 
sources  of  those  renewable  fuels.  The 
RFS  program  attempts  to  spur  the 
increased  use  of  renewable 
transportation  fuels  made  principally 
from  agricultural  crops  produced  in  the 
U.S.  As  a  result,  it  is  important  to 
analyze  the  consequences  of  the 
transition  to  greater  renewable  fuel  use 
in  the  U.S.  agricultural  sector.  To 
perfornf  this  analysis,  EPA  selected  the 
Forest  and  Agricultural  Sector 
Optimization  Model  (FASOM) 
developed  by  Professor  Bruce  McCarl  of 
Texas  A&M  University  and  others  over 
the  past  thirty  years.  FASOM  is  a 
.  dynamic,  nonlinear  programming  model 
of  the  agriculture  and  forestry  sectors  of 
the  U.S.  (For  this  analysis,  we  focused 
on  the  agriculture  portion  of  the  model.) 


Due  to  the  greater  demand  for  corn  as 
a  feedstock  for  ethanol  production,  corn 
prices  are  estimated  to  increase  in  2012 
by  18  cents  per  bushel  for  the  RFS  Case 
and  39  cents  per  bushel  of  corn  for  the 
EIA  Case  from  $2.32  (in  2004  dollars)  in 
the  Reference  Case.  Although  soybean 
prices  are  expected  to  rise  slightly,  the 
increased  cost  is  likely  due  to  higher 
input  costs,  such  as  land  prices.  We 
estimate  a  price  increase  of  18  cents 
(RFS  Case)  to  21  cents  (EIA  Case)  per 
bushel  of  soybeans  from  a  Reference 
Case  price  of  $5.26  per  bushel.  These 
higher  commodity  prices  are  predicted 
to  also  result  in  higher  U.S.  farm 
income.  Our  analysis  predicts  that  farm 
income  will  increase  by  $2.6  billion 
annually  by  2012  for  the  RFS  Case  and 
$5.4  billion  for  the  EIA  Case,  roughly  a 
5  to  10  percent  increase. 

Due  to  higher  corn  prices,  U.S. 
exports  of  corn  are  estimated  to  decrease 
by  $573  million  in  the  RFS  Case  and  by 
$1.29  billion  in  the  EIA  Case  in  2012. 
With  higher  commodity  prices,  we 
would  expect  some  upward  pressure  on 
food  costs  as  the  higher  cost  of  corn  and 
soybeans  is  passed  along  to  consumers. 
We  estimate  a  relatively  modest  increase 
in  annual  household  food  costs 
associated  with  the  higher  price 
commanded  by  corn  and  soybeans.  For 
the  RFS  Case,  annual  per  capita 
wholesale  food  cost  are  estimated  to 
increase  by  approximately  $7,  while  the 
higher  renewable  fuel  volumes 
anticipated  by  the  EIA  Case  will  result 
in  a  $12  annual  increase  in  the  per 
capita  wholesale  food  cost.  This  equates 
to  roughly  a  $2.1  to  $3.6  billion  increase 
in  nationwide  food  costs  in  2012. 

4.  Greenhouse  Gases  and  Fossil  Fuel 
Consumption 

There  has  been  considerable  interest 
in  the  impacts  of  fuel  programs  on 
greenhouse  gases  implicated  in  climate 
change  and  on  fossil  fuel  consumption 
due  largely  to  concerns  about 
dependence  on  foreign  sources  of 
petroleum.  Therefore,  in  this 
rulemaking  we  have  undertaken  an 
analysis  of  the  greenhouse  gas  and  fossil 
fuel  consumption  impacts  of  a  transition 
to  greater  renewable  fuel  use.  This  is  the 
frrst  analysis  of  its  kind  in  a  high  profile 
rule,  and  as  such  it  may  guide  future 
work  in  this  area. 

As  a  result  of  the  transition  to  greater 
renewable  fuel  use,  some  petroleum- 
based  gasoline  and  diesel  will  be 
directly  replaced  by  renewable  fuels. 
Therefore,  consumption  of  petroleum- 
based  fuels  will  be  lower  than  it  would 
be  if  no  renewable  fuels  were  used  in 
transportation  vehicles.  However,  a  true 
measure  of  the  impact  of  greater  use  of 
renewable  fuels  on  petroleum  use,  and 


indeed  on  the  use  of  all  fossil  fuels, 
accounts  not  only  for  the  direct  use  and 
combustion  of  the  finished  fuel  in  a 
vehicle  or  engine,  but  also  includes  the 
petroleum  use  associated  with 
production  and  transportation  of  that 
fuel.  For  instance,  fossil  fuels  are  used 
in  producing  and  transporting 
renewable  feedstocks  such  as  plants  or 
animal  byproducts,  in  converting  the 
renewable  feedstocks  into  renewable 
fuel,  and  in  transporting  and  blending 
the  renewable  fuels  for  consumption  as 
motor  vehicle  fuel.  Likewise,  fossil  fuels 
are  used  in  the  production  and 
transportation  of  petroleum  and  its 
finished  products.  In  order  to  estimate 
the  true  impacts  of  increases  in 
renewable  fuel  use  on  fossil  fuel  use,  we 
must  take  these  steps  into  account.  Such 
analyses  are  termed  lifecycle  analyses. 

There  is  also  no  consensus  on  the 
most  appropriate  approach  for 
conducting  such  lifecycle  analyses.  We 
have  chosen  to  base  our  lifecycle 
analysis  on  Argonne  National 
Laboratory’s  GREET  model  for  the 
reasons  described  in  Section  IX. 
However,  there  are  other  lifecycle 
models  in  use.  The  choice  of  model 
inputs  and  assumptions  all  have  a 
bearing  on  the  results  of  lifecycle 
analyses,  and  many  of  these 
assumptions  remain  the  subject  of 
debate  among  researchers. 

With  these  caveats,  we  compared  the 
lifecycle  impacts  of  renewable  fuels  to 
the  petroleum-based  gasoline  and  diesel 
fuels  that  they  replace.  This  analysis 
allowed  us  to  estimate  not  only  the 
overall  impacts  of  renewable  fuel  use  on 
petroleum  use,  but  also  on  emissions  of 
greenhouse  gases  such  as  carbon 
dioxide  from  all  fossil  fuels.  In 
comparison  to  the  reference  case,  we 
estimate  that  the  increased  use  of 
renewable  fuels  in  the  RFS  and  EIA 
cases  will  reduce  transportation  sector 
petroleum  consumption  by  about  0.8 
and  1.6  percent,  respectively,  in  the 
transportation  sector  in  2012.  This  is 
equivalent  to  2. 0-3. 9  billion  gallons  of 
petroleum  in  2012.  We  also  estimated 
that  greenhouse  gases  from  the 
transportation  sector  will  be  reduced  by 
about  0.4  and  0.6  percent  for  the  RFS 
and  EIA  cases,  respectively,  equivalent 
to  about  8-13  million  metric  tons.  These 
reductions  are  projected  to  continue  to 
increase  beyond  2012  since  crude  oil 
prices  have  been  projected  by  EIA  to 
continue  to  be  high  relative  to  the  prices 
of  the  1990’s,  and  as  a  result  there  is 
expected  to  be  an  economic  advantage 
to  using  renewable  fuels  beyond  2012. 
These  greenhouse  gas  emission 
reductions  are  also  highly  dependent  on 
the  expectation  that  the  majority  of  the 
future  ethanol  use  will  be  produced 
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from  com.  If  advances  in  the  technology 
for  converting  cellulosic  feedstocks  into 
ethanol  allow  cellulosic  ethanol  use  to 
exceed  the  levels  assumed  in  our 
analysis,  then  even  greater  greenhouse 
gas  reductions  may  result.® 

5.  Post  2012  RFS  Standards 

The  Energy  Policy  Act  of  2005,  in 
addition  to  setting  the  standards  to  he 
adopted  through  2012,  requires  EPA,  in 
coordination  with  the  Departments  of 
Agriculture  and  Energy,  to  determine 
the  applicable  volume  for  the  renewable 
fuel  standard  for  the  year  201 3  and 
subsequent  calendar  years.  This 
determination  is  to  be  based  on  a  review 
of  the  program’s  implementation  in 
2006  through  2012  as  well  as  review  of 
the  impact  of  renewable  fuels  on  the 
environment,  air  quality,  energy 
security,  job  creation,  rural  economic 
development  and  the  expected  annual 
rate  of  renewable  fuel  production, 
including  production  of  cellulosic 
ethanol. 

In  today’s  final  rulemaking,  we  do  not 
suggest  any  specific  renewable  fuel 
volumes  for  2013  and  beyond  that  may 
be  appropriate  under  the  statutory 
criteria.  However,  we  would  note  that 
the  President,  in  his  State  of  the  Union 
address  this  January,  set  specific  goals 
reducing  the  amount  of  gasoline  usage 
in  the  United  States  by  20  percent  in  the 
next  10  years.  This  would  be 
accomplished  by  reforming  and 
modernizing  fuel  economy  standards  for 
cars  and  setting  mandatory  fuels 
standard  equivalent  to  requiring  use  of 
35  billion  gallons  of  renewable  and 
alternative®  fuels  in  2017.  Therefore, 
given  the  necessity  to  address  the  post- 
2013  period  under  the  Energy  Act  and 
the  prospect  of  continued  attention  by 
the  Administration  and  Congress  to  this 
issue,  EPA  will  continue  to  devote 
attention  to  the  issue  of  renewable  and 
alternative  fuel  volumes  in  the  post- 
2013  period. 

From  a  program  structure  perspective, 
we  believe  that  what  we  are  putting  in 
place  today  will  remain  useful  as  part  of 
a  2013  and  later  program.  For  example, 
EPA  considers  that  the  identification  of 
renewable  fuel  via  a  Renewable 
Identification  Number  (RIN),  the 
determination  of  liable  parties,  the 
averaging,  banking  and  trading  system 
and  the  recordkeeping  and  reporting 


^  Cellulosic  ethanol  is  estimated  to  provide  a 
comparable  petroleum  displacement  as  com 
derived  ethanol  on  a  per  gallon  basis,  though  the 
impacts  on  total  energy  and  greenhouse  gas 
emissions  differ. 

®  While  the  RFS  program  is  specific  to  renewable 
fuels,  the  president’s  goal  of  35  billion  gallons  by 
2017  would  include  not  only  renewable  fuels,  but 
also  other  types  of  alternatives  fuels. 


system  would  all  be  elements  of  a  post- 
2013  program.  Depending  on  the 
structure  of  any  final  legislation 
approved  by  Congress  and  signed  into 
law,  such  elements  could  also  be 
incorporated  into  an  expanded 
renewable  and  alternative  fuels 
program. 

B.  Program  Structure 

The  RFS  program  being  finalized 
today  requires  refiners,  importers,  and 
blenders  (other  than  oxygenate 
blenders)  to  show  that  a  required 
volume  of  renewable  fuel  is  used  in 
gasoline.  The  required  volume  is 
determined  by  multiplying  their  annual 
gasoline  production  by  a  percentage 
standard  specified  by  EPA.  Compliance 
is  demonstrated  through  the  acquisition 
of  unique  Renewable  Identification 
Numbers  (RINs)  assigned  by  the 
producer  or  importer  to  every  batch  of 
renewable  fuel  produced  or  imported. 
The  RIN  shows  that  a  certain  volume  of 
renewable  fuel  was  produced  or 
imported.  Each  year,  the  refiners, 
blenders  and  importers  obligated  to 
meet  the  renewable  volume  requirement 
(referred  to  as  “obligated  parties’’)  must 
acquire  sufficient  RINs  to  demonstrate 
compliance  with  their  volume 
obligation.  RINs  can  be  traded,  thereby 
functioning  as  the  credits  envisioned  in 
the  Act.  A  system  of  recordkeeping  and 
electronic  reporting  for  all  parties  that 
have  RINs  ensures  the  integrity  of  the 
RIN  pool.  This  RIN-based  system  will 
both  meet  the  requirements  of  the  Act 
and  provide  several  other  important 
advantages: 

•  Renewable  fuel  production  volumes 
can  be  easily  verified. 

•  RIN  trading  can  occur  in  real  time 
as  soon  as  the  renewable  fuel  is 
produced  rather  than  waiting  to  the  end 
of  the  year  when  an  obligated  party 
would  determine  if  it  had  exceeded  the 
standard. 

•  Renewable  fuel  can  continue  to  be 
produced,  distributed,  and  blended  in 
those  markets  where  it  is  most 
economical  to  do  so. 

•  Instances  of  double-counting  of 
renewable  fuel  claimed  for  compliance 
purposes  can  be  identified  based  on 
electronically  reported  data. 

Our  RIN-basea  trading  program  is  an 
essential  component  of  the  RFS 
program,  ensuring  that  every  obligated 
party  can  comply  with  the  standard 
while  providing  the  flexibility  for  each 
obligated  party  to  use  renewable  fuel  in 
the  most  economical  ways  possible. 

1.  What  Is  the  RFS  Program  Standard? 

EPA  is  required  to  convert  the 
aggregate  national  volumes  of  renewable 
fuel  specified  in  the  Act  into 


corresponding  renewable  fuel  standards 
expressed  as  a  percent  of  gasoline 
production  or  importation.  The 
renewable  volume  obligation  that  will 
apply  to  an  individual  obligated  party 
will  then  be  determined  based  on  this 
percentage  and  the  total  gasoline 
production  or  import  volume  in  a 
calendar  year,  January  1  through 
December  31.  EPA  will  publish  the 
percentage  standard  in  the  Federal 
Register  each  November  for  the 
following  year  based  on  the  most  recent 
EIA  gasoline  demand  projections. 
However,  for  compliance  in  2007  we  are 
publishing  the  percentage  standard  in 
today’s  action.  The  standard  for  2007  is 
4.02  percent.  Section  III.A  describes  the 
calculation  of  the  standard. 

2.  Who  Must  Meet  the  Standard? 

Under  our  program,  any  party  that 
produces  or  imports  gasoline  for 
consumption  in  the  U.S.,  including 
refiners,  importers,  and  blenders  (other 
than  oxygenate  blenders),  will  be 
subject  to  a  renewable  volume 
obligation  that  is  based  on  the 
renewable  fuel  standard.  These 
obligated  parties  will  determine  the 
level  of  their  obligation  by  multiplying 
the  percentage  standard  by  their  annual 
volume  of  gasoline  production  or 
importation.  The  result  will  be  the 
renewable  fuel  volume  which  each 
party  must  ensure  is  blended  into 
gasoline  consumed  in  the  U.S.,  with 
credit  for  certain  other  renewable  fuels 
that  are  not  blended  into  gasoline. 

For  2007,  we  are  requiring  that  the 
renewable  fuel  volume  obligation  be 
determined  by  multiplying  the 
percentage  standard  by  the  volume  of 
gasoline  produced  or  imported 
prospectively  from  September  1,  2007 
imtil  December  31,  2007.  While  the 
standard  will  not  apply  to  all  of  2007 
gasoline  production,  we  are 
nevertheless  confident  that  the  total 
volume  of  renewable  fuel  used  in  all  of 
2007  will  still  exceed  the  volume 
specified  in  the  Act  due  to  expectations 
that  the  demand  for  renewable  fuel  will 
exceed  the  RFS  requirements. 

In  determining  their  annual  gasoline 
production  volume,  obligated  parties 
must  include  all  of  the  finished  gasoline 
which  they  produced  or  imported  for 
use  in  the  contiguous  48  states,  and 
must  also  include  reformulated 
blendstock  for  oxygenate  blending 
(RBOB),  and  conventional  blendstock 
for  oxygenate  blending  (CBOB).  For 
refiners  and  importers  this  includes 
unfinished  gasoline  produced  or 
imported  that  will  become  gasoline 
upon  addition  of  an  oxygenate 
downstream  of  the  refiner.  Other 
producers  of  gasoline,  such  as  blenders. 
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will  count  as  their  gasoline  production 
only  the  volumes  of  blendstocks  which 
become  gasoline  upon  their  addition  to 
finished  gasoline,  unfinished  gasoline, 
or  other  blendstocks.  Renewable  fuels 
blended  into  gasoline  by  any  party  will 
not  be  counted  as  gasoline  for  the 
purposes  of  calculating  the  annual 
gasoline  production  volume. 

Small  refiners  and  small  refineries  are 
exempt  fi’om  meeting  the  rene.wable  fuel 
requirements  through  2010.  All  gasoline 
producers  located  in  Alaska,  Hawaii, 
and  noncontiguous  U.S.  territories  and 
parties  who  import  gasoline  into  these 
areas  will  be  exempt  indefinitely. 
However,  if  Alaska,  Hawaii  or  a 
noncontiguous  territory  opts  into  the 
RFS  program,  all  of  the  refiners  (except 
for  exempt  small  refiners  and 
refineries),  importers,  and  blenders 
located  in  the  state  or  territory  will  be 
subject  to  the  renewable  fuel  standard. 

Section  III.A  provides  more  details  on 
the  standard  that  must  be  met,  while 
Section  III.C  describes  the  parties  that 
are  obligated  to  meet  the  standard. 

3.  What  Qualifies  as  a  Renewable  Fuel? 

We  have  designed  the  program  to 
cover  the  range  of  renewable  fuels 
produced  today  as  well  as  any  that 
might  be  produced  in  the  future,  so  long 
as  they  meet  the  Act’s  definition  of 
renewable  fuel  and  have  been  registered 
and  approved  for  use  in  motor  vehicles. 
In  this  manner,  we  believe  that  the 
program  provides  the  greatest  possible 
encouragement  for  the  development, 
production,  and  use  of  renewable  fuels 
to  reduce  our  dependence  on  petroleum 
as  well  as  to  reduce  the  carbon  dioxide 
emissions  that  contribute  to  climate 
change.  In  general,  renewable  fuels  must 
be  produced  fi'om  plant  or  animal 
products  or  wastes,  as  opposed  to  fossil 
fuel  sources.  Valid  renewable  fuels 
include  ethanol  made  fi:om  starch  seeds, 
sugar,  or  cellulosic  materials,  biodiesel 
(mono-alkyl  esters),  non-ester  renewable 
diesel,  and  a  variety  of  other  products. 
Both  renewable  fuels  blended  into 
conventional  gasoline  or  diesel  and 
those  used  in  their  neat  (unblended) 
form  as  motor  vehicle  fuel  will  qualify. 
Section  III.B  provides  more  details  on' 
the  renewable  fuels  that  will  be  allowed 
to  be  used  for  compliance  with  the 
standard  under  our  program. 

4.  Equivalence  Values  of  Different 
Renewables  Fuels 

One  question  that  we  faced  in 
developing  the  program  was  what  value 
to  place  on  different  renewable  fuels 
^d  on  what  basis  should  that  value  be 
determined.  The  Act  specifies  that  each 
gallon  of  cellulosic  biomass  ethanol  and 
waste-derived  ethanol  be  treated  as  if  it 


were  2.5  gallons  of  renewable  fuel  for 
compliance  purposes,  but  does  not 
specify  the  values  for  otlier  renewable 
fuels.  Although  in  the  NPRM  we 
considered  a  range  of  options  including 
straight  volume,  energy  content,  and 
requested  comment  on  the  merit  and 
basis  for  setting  “Equivalence  Values” 
on  several  metrics  including  lifecycle 
energy  or  greenhouse  gas  emissions,  for 
this  final  rule  we  are  requiring  that  the 
“Equivalence  Values”  for  the  different 
renewable  fuels  be  based  on  their  energy 
content  in  comparison  to  the  energy 
content  of  ethanol,  and  adjusted  as 
necessary  for  their  renewable  content. 
The  result  is  an  Equivalence  Value  for 
corn  ethanol  of  1.0,  for  biobutanol  of 
1.3,  for  biodiesel  (mono  alkyl  ester)  of 
1.5,  for  non-ester  renewable  diesel  of 
1.7,  emd  for  cellulosic  ethanol  and 
waste-derived  ethanol  of  2.5.  The 
proposed  methodology  can  be  used  to 
determine  the  appropriate  Equivalence 
Value  for  any  other  potential  renewable 
fuel  as  well.  Section  III.B.4  provides 
details  of  the  determination  of 
Equivalence  Values. 

5.  How  Will  Compliance  Be 
Determined? 

Under  our  program,  every  gallon  of 
renewable  fuel  produced  or  imported 
into  the  U.S.  must  be  assigned  a  unique 
RIN.  A  block  of  RINs  would  be  assigned 
to  any  batch  of  renewable  fuel  that  is 
valid  for  compliance  purposes  under  the 
RFS  program.  These  WNs  must  be 
transferred  with  renewable  fuel  as 
ownership  of  a  volume  of  renewable 
fuel  is  initially  transferred  through  the 
distribution  system.  Once  the  renewable 
fuel  is  obtained  by  an  obligated  party  or 
actually  blended  into  a  motor  vehicle 
fuel,  the  RIN  can  be  separated  ft-om  the 
batch  of  renewable  fuel  and  then  either 
used  for  compliance  purposes,  held,  or 
traded. 

RINs  represent  proof  of  production 
which  is  Uien  taken  as  proof  of 
consumption  as  well,  since  all  but  a 
trivial  quantity  of  renewable  fuel 
produced  or  imported  will  be  either 
consumed  as  fuel  or  exported.  For 
instance,  ethanol  produced  for  use  as 
motor  vehicle  fuel  is  denatured 
specifically  so  that  it  can  only  be  used 
as  fuel.  Similarly,  biodiesel  is  produced 
only  for  use  as  fuel  and  has  no  other 
significant  uses.  An  obligated  party 
demonstrates  compliance  with  the 
renewable  fuel  standard  by 
accumulating  sufficient  RINs  to  cover 
their  individual  renewable  volume 
obligation.  It  will  not  matter  whether 
the  obligated  party  used  the  renewable 
fuel  themselves.  An  obligated  party’s 
obligation  will  be  to  ensure  that  a 
certain  amount  of  renewable  fuel  was 


used,  either  by  themselves  or  by 
someone  else,  and  the  RIN  is  evidence 
that  this  occurred  for  a  certain  volume 
of  renewable  fuel.  Exporters  of 
renewable  fuel  will  also  be  required  to 
acquire  RINs  in  sufficient  quantities  to 
cover  the  voliune  of  renewable  fuel 
exported.  RINs  claimed  for  compliance 
purposes  by  obligated  parties  will  thus 
represent  renewable  fuel  actually 
consumed  as  motor  vehicle  fuel  in  the 
U.S. 

RINs  are  valid  for  compliance 
purposes  for  the  calendar  year  in  which 
they  are  generated,  or  the  following 
calendar  year.  This  approach  to  RIN  life 
is  consistent  with  the  Act’s  prescription 
that  credits  be  valid  for  compliance 
purposes  for  12  months  as  of  the  date  of 
generation,  where  credits  are  generated 
at  the  end  of  a  year  when  compliance  is 
determined.  An  obligated  party  can 
either  use  RINs  to  demonstrate 
compliance,  or  can  transfer  RINs  to  any 
other  party.  If  an  obligated  party  is  not 
able  to  accumulate  sufficient  RINs  for 
compliance  in  a  given  year,  it  can  carry 
a  deficit  over  to  the  next  year  so  long  as 
the  full  deficit  and  obligation  is  covered 
in  the  next  year. 

In  order  to  ensure  that  previous  year 
RINs  are  not  used  preferentially  for 
compliance  purposes  in  a  manner  that 
would  effectively  circumvent  the 
limitation  that  RINs  be  valid  for  only  12  • 
months  after  the  year  generated,  we  are 
setting  a  cap  on  the  use  of  RINs 
generated  the  previous  year  when 
demonstrating  compliance  with  the 
renewable  volume  obligation  for  the 
current  year.  The  cap  will  mean  that  no 
more  than  20  percent  of  a  current  year 
obligation  can  be  satisfied  using  RINs 
from  the  previous  year.  In  this  manner 
there  is  no  ability  for  excess  renewable 
fuel  use  in  successive  years  to  cause  an 
accumulation  of  RINs  to  significantly 
depress  renewable  fuel  demand  in  any 
future  year.  In  keeping  with  the  Act, 
excess  RINs  not  used  in  the  year  they 
are  generated  or  in  the  subsequent  year 
will  expire. 

Section  III.D  provides  more  details  on 
how  obligated  parties  must  use  RINs  for 
compliance  purposes. 

6.  How  Will  the  Trading  Program  Work? 

Renewable  fuel  producers  and 
importers  will  be  required  to  generate 
RINs  when  they  produce  or  import  a 
batch  of  renewable  fuel  (unless,  for 
importers,  the  RINs  have  been  assigned 
by  a  foreign  producer  registered  with 
EPA).  They  will  then  be  required  to 
transfer  those  RINs  along  with  the 
renewable  fuel  batches  that  they 
represent  whenever  they  transfer 
ownership  of  the  batch  to  another  party. 
Likewise  any  other  non-obligated  party 
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that  takes  ownership  of  a  volume  of 
renewable  fuel  with  RINs  will  be 
required  to  transfer  those  RINs  with  a 
volume  of  renewable  fuel.  The  RIN  can 
be  separated  from  renewable  fuel  only 
by  obligated  parties  (at  the  point  when 
they  take  ownership  of  the  batch)  or  a 
party  that  converts  the  renewable  fuel 
into  motor  vehicle  fuel  (such  as  upon 
blending  with  gasoline  or  diesel). 

Once  a  RIN  is  separated  from  a 
volume  of  renewable  fuel,  it  can  be  used 
for  compliance  piuposes,  banked,  or 
traded  to  another  party.  Separated  RINs 
can  be  transferred  to  any  party  any 
number  of  times.  Recordkeeping  and 
reporting  requirements  will  apply  to  any 
party  that  takes  ownership  of  RINs, 
whether  through  the  ownership  of  a 
batch  of  renewable  fuel  or  through  the 
transfer  of  separated  RINs. 

Thus  obligated  parties  can  acquire 
RINs  directly  through  the  purchase  of 
renewable  fuel  with  assigned  RINs  or 
through  the  open  market  for  RINs  that 
is  allowed  under  this  proposal.  Section 
III.E  provides  more  details  on  how  om 
RIN  trading  program  will  work. 

7.  How  Will  the  Program  Be  Enforced? 

As  in  all  EPA  fuel  regulations,  there 
is  a  system  of  registration, 
recordkeeping,  and  reporting 
requirements  for  obligated  parties, 
renewable  producers  and  importers 
(RIN  generators),  and  any  parties  that 
procure  or  trade  RINs  either  as  part  of 
their  renewable  purchases  or  separately. 
In  most  cases,  the  recordkeeping 
requirements  are  not  significantly 
different  from  what  these  parties  might 
be  doing  already  as  a  part  of  normal 
business  practices.  The  Ijmch  pin  to  the 
compliance  program,  however,  is  the 
unique  RIN  number  itself  coupled  with 
an  electronic  reporting  system  where 
RIN  generation,  RIN  use,  and  RIN 
transactions  will  be  reported  and 
verified.  Thus,  EPA,  as  well  as  industry 
can  have  confidence  that  invalid  RINs 
are  not  generated  and  that  there  is  no 
double  counting. 

C.  Voluntary  Green  Labeling  Program 

In  the  proposal  EPA  asked  for 
comments  on  the  idea  of  creating  a 
voluntary  labeling  program  to  encourage 
the  adoption  and  use  of  practices  that 
minimize  the  environmental  concerns 
associated  with  renewable  fuel 
production.  The  proposal  suggested 
adding  a  “G”  (for  green)  to  the  end  of 
the  RIN  of  a  fuel  to  indicate  that  a  gallon 
of  renewable  fuel  was  produced  with 
the  combination  of  best  farming 
practices  and  environmentally  friendly 
production  methods  and  facilities.  EPA 
received  a  number  of  comments  on  this 
idea. 


The  majority  of  respondents  were 
very  supportive  of  voluntary  labeling 
and  encouraged  EPA  to  establish  this 
program  through  this  final  rulemaking. 
Two  commenters  opposed  the  labeling 
concept,  telling  EPA  that  the  number 
and  complexity  of  issues  associated 
with  fuel  production,  and  particularly 
with  farming  practices,  would  make 
such  a  program  impractical  and  difficult 
to  implement.  EPA  also  was  told  that  it 
would  be  hard  to  audit  such  a  program. 
Most  commenters  agreed  that  using  the 
RIN  to  host  the  label  meikes  sense, 
however  the  use  of  “G”  for  green  fuel 
is  insufficient  to  capture  the  full  range 
of  environmental  impacts  of  renewable 
fuel  production  and  that  it  would  be 
difficult  for  EPA  to  establish  an 
appropriate  cut-off  point  for 
determining  which  fuel  qualified  for  a 
“G”  designation.  Several  respondents 
suggested  that  EPA  instead  use  a  more 
continuous  scale  based  on  energy  or 
lifecycle  greenhouse  gas  emissions. 

A  well  designed  voluntary  labeling 
program  could  permit  producers  and 
blenders  to  distinguish  their  fuels  in  the 
marketplace  and  allow  consumers  to 
express  preferences  for  “green” 
products  through  their  fuel  purchases. 
While  such  a  program  could  be  valuable 
to  producers,  blenders,  and  consiuners, 
given  the  range  of  comments  received 
on  the  topic,  we  believe  it  is  important 
first  to  continue  the  dialogue  with  the 
various  stakeholders  to  ensure  that  the 
program  adequately  addresses  the  issues 
raised  prior  to  putting  any  such  program 
in  place.  Thus  we  are  not  finalizing  a 
volimtary  labeling  program.  We  will 
continue  to  investigate  the  issues 
surrounding  a  voluntary  labeling 
program  and  the  various  ways  in  which 
it  could  be  designed.  In  particular  we 
are  interested  in  further  exploring 
methods  to  incorporate  lifecycle 
impacts  into  a  voluntary  labeling 
program  and  consumer  expectations  for 
such  “green”  labeling. 

III.  Complying  With  the  Renewable 
Fuel  Standard 

According  to  the  Energy  Act,  the  RFS 
program  places  obligations  on 
individual  parties  such  that  the 
renewable  fuel  volumes  shown  in  Table 
I.B-1  are  used  as  motor  vehicle  fuel  in 
the  U.S.  each  year.  To  accomplish  this, 
the  Agency  must  calculate  and  publish 
a  standard  by  November  30  of  each  year 
which  is  applicable  to  every  obligated 
party.  On  the  basis  of  this  standard  each 
obligated  party  determines  the  volume 
of  renewable  fuel  that  it  must  ensure  is 
consumed  as  motor  vehicle  fuel.  In 
addition  to  setting  the  standard,  we 
must  clarify  who  the  obligated  parties 
are  and  what  volumes  of  gasoline  are 


.subject  to  the  standard.  Obligated 
parties  must  also  know  which 
renewable  fuels  are  valid  for  RFS 
compliance  purposes,  and  the  relative 
values  of  each  type  of  renewable  fuel  in 
terms  of  compliance.  This  section 
discusses  how  the  annual  standard  is 
determined  and  which  parties  and 
volumes  of  gasoline  will  be  subject  to 
the  requirements. 

Because  renewable  fuels  are  not 
produced  or  distributed  evenly  around 
the  country,  some  obligated  parties  will 
have  easier  access  to  renewable  fuels 
than  others.  As  a  result,  the  RFS 
program  depends  on  a  robust  trading 
program.  This  section  also  describes  all 
the  elements  of  our  trading  program. 

A.  What  Is  the  Standard  That  Must  Be 
Met? 

1.  How  Is  the  Percentage  Standard 
Calculated? 

Table  I.B-1  shows  the  required  total 
volume  of  renewable  fuel  specified  in 
the  Act  for  2007  through  2012.  The 
renewable  fuel  standard  is  based 
primarily  on  (1)  the  48-state  gasoline 
consumption  volumes  projected  by  EIA 
(as  the  Act  exempts  Hawaii  and  Alaska, 
subject  to  their  right  to  opt-in,  as 
discussed  in  Section  I1I.C.4),  and  (2)  the 
volume  of  renewable  fuels  required  by 
the  Act  for  the  coming  year.  The 
renewable  fuel  standard  will  be 
expressed  as  a  volume  percentage  of 
gasoline  sold  or  introduced  into 
commerce  in  the  U.S.,  and  will  be  used 
by  each  refiner,  blender  or  importer  to 
determine  their  renewable  volume 
obligation.  The  applicable  percentage  is 
set  so  that  if  each  regulated  party  meets 
the  percentage  and  total  gasoline 
consumption  does  not  fall  short  of  EIA 
projections  then  the  total  amounkof 
renewable  fuel  used  will  meet  the  total 
renewable  fuel  volume  specified  in 
Table  I.B-1. 

In  determining  the  applicable 
percentage  for  a  calendar  year,  the  Act 
requires  EPA  to  adjust  the  standard  to 
prevent  the  imposition  of  redundant 
obligations  on  any  person  and  to 
account  for  the  use  of  renewable  fuel 
during  the  previous  calendar  year  by 
e.<cempt  small  refineries,  defined  as 
refineries  that  process  less  than  75,000 
bpd  of  crude  oil.  As  a  result,  in  order 
to  be  assured  that  the  percentage 
standard  will  in  fact  result  in  thd 
volumes  shown  in  Table  I.B-1,  we  must 
make  several  adjustments  to  what  is 
otherwise  a  simple  calculation. 

As  stated,  the  renewable  fuel  standard 
for  a  given  year  is  basically  the  ratio  of 
the  amount  of  renewable  fuel  specified 
in  the  Act  for  that  year  to  the  projected 
48-state  non-renewable  gasoline  volume 
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for  that  year.  While  the  required  amount 
of  total  renewable  fuel  for  a  given  year 
is  provided  by  the  Act,  the  Act  requires 
EPA  to  use  an  ElA  estimate  of  the 
amount  of  gasoline  that  will  be  sold  or 
introduced  into  commerce  for  that  year. 
The  level  of  the  percentage  standard  is 
reduced  if  Alaska,  Hawaii,  or  a  U.S. 
territory  choose  to  participate  in  the 
RFS  program,  as  gasoline  produced  in  or 
imported  into  those  states  or  territories 
would  then  be  subject  to  the  standard. 
Should  any  of  these  states  or  territories 
opt  into  the  RFS  program,  the  projected 
gasoline  volume  would  increase  above 
[  j  that  consumed  in  the  48  contiguous 
j-  states. 

In  the  proposal,  we  stated  that  EIA 
jj  had  indicated  that  the  best  estimation  of 
:  the  coming  year’s  gasoline  consumption 

ij  is  found  in  Table  5a  (U.S.  Petroleum 

I  Supply  and  Demand:  Base  Case)  of  the 
October  issue  of  the  monthly  EIA 
I  publication  Short-Term  Energy  Outlook 
^  ‘  which  publishes  quarterly  enei^y 
f:.  projections.  Commenters  on  this  issue 
j  supported  the  use  of  the  October  issue 
of  ElA’s  Short-Term  Energy  Outlook 
(STEO),  Table  5a,  for  the  purpose  of 
estimating  the  next  year’s  gasoline 
consumption,  and  we  have  used  the 
I  October  2006  STEO  values  for 

estimating  2007  gasoline  consumption 
for  this  final  rule. 

The  gasoline  volumes  in  the  STEO 
include  renewable  fuel  use.  As 
discussed  below  in  Section  lll.C.l,  the 
J  renewable  fuel  obligation  does  not 
J  apply  to  renewable  blenders.  Thus,  the 
■  gasoline  volume  used  to  determine  the 
I  standard  must  be  the  non-renewable 
1  portion  of  the  gasoline  pool,  in  order  to 
[j  achieve  the  volumes  of  renewables 
specified  in  the  Act.  In  order  to  get  a 
total  non-renewable  gasoline  volume, 
we  must  subtract  the  renewable  fuel 
volume  from  the  total  gasoline  volume. 
EIA  has  indicated  that  the  best 
estimation  of  the  coming  year’s 
renewable  fuel  consumption  is  found  in 
Table  11  (U.S.  Renewable  Energy  Use  by 
Sector:  Base  Case)  of  the  October  issue 
of  the  STEO.  As  with  the  gasoline 
projections  discussed  above,  we  have 
used  the  October  2006  STEO  values  for 
estimating  2007  renewable  fuel  values 
for  this  final  rule. 

The  Act  exempts  small  refineries  ^ 
from  the  RFS  requirements  until  the 
2011  coihpliance  period.  As  discussed 


d  'Under  the  Act,  small  refineries  are  those  with 

75,000  bbl/day  or  less  average  aggregate  daily  crude 
oil  throughput. 

"  Small  refiners  are  those  entities  who  produced 
gasoline  from  crude  oil  in  2004,  and  who  meet  the 
^  crude  processing  capability  (no  more  than  155,000 


in  Section  IlI.C.3.a,  as  proposed,  EPA  is 
also  exempting  small  refiners  ®  from  the 
RFS  requirements  until  2011,  and  is 
treating  small  refiner  gasoline  volumes 
the  same  as  small  refinery  gasoline 
volumes.  Since  small  refineries  and 
small  refiners  are  exempt  from  the 
program  until  2011,  EPA  is  excluding 
their  gasoline  volumes  fi'om  the  overall 
non-renewable  gasoline  volume  used  to 
determine  the  applicable  percentage. 
EPA  believes  this  is  appropriate  because 
the  percentage  standard  should  be  based 
only  on  the  gasoline  subject  to  the 
renewable  volume  obligation.  Because 
small  refineries  and  small  refiners  are 
exempt  (unless  they  waive  exemption) 
only  through  the  2010  compliance 
period  when  the  exemption  ends, 
calculation  of  the  standard  for  calendar 
year  2011  and  beyond  will  include 
small  refinery  and  small  refiner 
volumes.®  Using  information  from 
gasoline  batch  reports  submitted  to  EPA, 
EIA  data,  and  input  from  the  California 
Air  Resoixrces  Board  regarding 
California  small  refiners,  we  are 
finalizing  a  small  refiner  exemption 
adjustment  to  the  standard  of  a  constant 
13.5%,’°  consistent  with  the  proposal. 

The  Act  requires  that  the  small 
refinery  adjustment  also  account  for 
renewable  fuels  used  during  the  prior 
year  by  small  refineries  that  are  exempt 
and  do  not  participate  in  the  RFS 
program.  Accounting  for  this  volume  of 
renewable  fuel  would  reduce  the  total 
volume  of  renewable  fuel  use  required 
of  others,  and  thus  directionally  would 
reduce  the  percentage  standard. 
However,  as  discussed  in  the  proposal, 
there  are  no  such  data  available,  the 
amount  of  renewable  fuel  that  would 
qualify  (i.e.,  that  was  used  by  exempt 
small  refineries  and  small  refiners  but 
not  used  4s  part  of  the  RFS  program)  is 
expected  to  be  verj'  small  and  would  not 
significantly  change  the  resulting 
percentage  standard.  Because  whatever 
renewables  small  refiners  and  small 
refineries  blend  will  be  reflected  as  RINs 
available  in  the  market,  there  is  no  need 
for  a  separate  accounting  of  their 
renewable  fuel  use  in  the  equation  used 
to  determine  the  standard.  We  thus 
proposed  that  this  value  be  zero,  and  we 
are  finalizing  the  eouation  as  such. 

We  also  proposed  not  to  include 
renewable  fuel  used  in  Alaska,  Hawaii, 
or  U.S.  territories  when  subtracting 


barrels  per  calendar  day,  bpcd)  and  employee  (no 
more  than  1500  people)  criteria  as  specified  in 
previous  EPA  fuel  regulations. 

°  As  discussed  in  section  III.C.3.a  of  this 
preamble,  the  small  refinery  exemption  may  be 


renewable  fuel  volumes  from  the 
anticipated  total  gasoline  volumes  in 
EIA  projections.  The  Act  requires  that 
the  renewable  fuel  be  consumed  in  the 
contiguous  48  states  unless  Alaska, 
Hawaii,  or  a  U.S.  territory  opt-in. 
However,  because  renewable  fuel 
produced  in  Alaska,  Hawaii,  and  U-.S. 
territories  is  unlikely  to  be  transported 
to  the  contiguous  48  states,  including 
their  renewable  fuel  volumes  in  the 
calculation  of  the  standard  would  not 
serve  the  purpose  intended  by  the  Act 
of  ensuring  that  the  statutorily  required 
renewable  fuel  volumes  are  consumed 
in  the  48  contiguous  States.  We  are 
finalizing  the  exclusion  of  these  areas' 
renewable  fuel  use  as  proposed. 

We  stated  that  any  deficit  carryover 
from  2006  would  increase  the  2007 
standard.  Since  renewable  fuel  use  in 
2006  exceeded  the  2.78  percent  default 
standard,  there  is  no  deficit  to  carry  over 
to  2007.  Beginning  with  the  2007 
compliance  period,  when  annual 
individual  party  compliance  replaces 
collective  compliance,  any  deficit  is 
calculated  for  an  individual  party  and  is 
included  in  the  party’s  Renewable 
Volume  Obligation  (RVO) 
determination,  as  discussed  in  Section 
11I.A.4. 

In  summary,  the  total  projected  non¬ 
renewable  gasoline  volumes  from  which  ' 
the  annual  standard  is  calculated  is 
based  on  EIA  projections  of  gasoline 
consumption  in  the  contiguous  48 
states,  adjusted  by  a  constant  percentage 
of  13.5%  to  account  for  small  refinery/ 
refiner  volume,  with  built-in  correction 
factors  to  be  used  when  and  if  non¬ 
contiguous  states  and  territories  opt-in 
to  the  program.  If  actual  gasoline 
consumption  were  to  exceed  the  EIA 
projection,  the  result  would  be  that 
renewable  fuel  volumes  will  exceed  the 
statutory  requirements.  Conversely,  if 
actual  gasoline  consumption  was  less 
than  the  EIA  projection  for  a  given  year, 
theoretically  a  renewable  fuel  shortfall 
could  occur.  However,  our  projections 
of  renewable  fuel  use  due  to  market 
demand  would  make  a  shortfall 
extremely  unlikely  regardless  of  the 
error  in  gasoline  consumption 
projections. 

The  following  formula  will  be  used  to 
calculate  the  percentage  standard: 


extended  under  211(o)(9)(A)(ii)  or  (B)  of  the  Clean 
Air  Act  as  amended  by  the  Energy  Policy  Act. 

•o  “Calculation  of  the  Small  Refiner/Small 
Refinery  Fraction  for  the  Renewable  Fuel  Program,’ 
memo  to  the  docket  from  Christine  Brunner,  ASD, 
OTAQ,  EPA  September  2006. 
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RFStd.  =100x 


RFY  -Celt 


(Gi-Ri)+(GSi-RSi)-GEi 


Where; 

RFStdj  =  Renewable  Fuel  standard  in  year  i, 
in  percent. 

RFVi  =  Annual  volume  of  renewable  fuels 
required  by  section  211(o)(2)(B)  of  the 
■  Act  for  year  i,  in  gallons. 

Gi  =  Amount  of  gasoline  projected  to  be  used 
in  the  48  contiguous  states,  in  year  i,  in 
gallons. 

Ri  =  Amount  of  renewable  fuel  blended  into 
gasoline  that  is  projected  to  be  consumed 
in  the  48  contiguous  states,  in  year  i,  in 
gallons. 

GSi  =  Amount  of  gasoline  projected  to  be 
used  in  Alaska,  Hawaii,  or  a  U.S. 
territory  in  year  i  if  the  state  or  territory 
opts-in,  in  gallons. 

RSi  =  Amount  of  renewable  fuel  blended  into 
gasoline  that  is  projected  to  be  consumed 
in  Alaska,  Hawaii,  or  a  U.S.  territory  in 
year  i  if  the  state  or  territory  opts-in,  in 
gallons. 

GEi  =  Amount  of  gasoline  projected  to  be 

produced  by  exempt  small  refineries  and 
small  rehners  in  year  i,  in  gallons 
(through  2010  only  unless  exemption 
extended  under  §§211(o)(9)(A)(ii)  or 
(B)).  Equivalent  to  0.135*(Gi  —  Ri). 

Celli  =  Beginning  in  2013,  the  amount  of 
renewable  fuel  tliat  is  required  to  come 
from  cellulosic  sources,  in  year  i,  in 
gallons  (250,000,000  gallons  minimum). 

After  2012  the  Act  requires  that  the 
applicable  volume  of  required 
renewable  fuel  specified  in  Table  I.B-1 
include  a  minimum  of  250  million 
gallons  that  are  derived  ft-om  cellulosic 
biomass.  As  shown  in  Table  III.A.2-1 
below,  we  have  estimated  this  value 
(250  million  gallons)  as  a  percent  of  an 
obligated  party’s  production  for  2013. 
Thus,  an  obligated  party  will  be  subject 
to  two  standards  in  2013  and  beyond,  a 
non-cellulosic  standard  and  a  cellulosic 
standard.  We  are  therefore  also 
finalizing  the  following  formula  for 


calculating  the  cellulosic  standard  that 
is  required  beginning  in  2013: 


RFCellj  =100x 


_ Cellj _ 

(G,-R,)+(GS,-RS,) 


Where,  except  for  RFCelb,  the  variable 

descriptions  are  as  discussed  above.  The 
definition  of  RFCelk  is: 

RFCelli  =  Renewable  Fuel  Cellulosic 

Standard  in  year  i,  in  percent  ^ 

Note  that  after  2012  cellulosic  RINs 
cannot  be  used  to  satisfy  the  non- 
cellulosic  RFS  standard  (RFStdj).  The 
amount  of  renewable  fuel  that  is 
required  to  come  ft'om  cellulosic  sources 
(Cellj)  is  a  fixed  amount. 

We  are  not  finalizing  regulations  that 
would  specify  the  criteria  under  which 
a  state  could  petition  the  EPA  for  a 
waiver  of  the  RFS  requirements,  nor  the 
ramifications  of  Agency  approval  of 
such  a  waiver  in  terms  of  the  level  or 
applicability  of  the  standard.  As 
discussed  in  the  proposal,  there  was  no 
clear  way  to  include  such  a  provision  in 
the  context  of  the  program  being 
finalized.  As  a  result,  the  formula  for  the 
standard  shown  above  does  not  include 
any  components  to  account  for  Agency 
approval  of  a  state  petition  for  a  waiver 
of  the  RFS  requirements.  Should  EPA 
grant  such  a  waiver  in  the  future,  it  will 
determine  at  that  time  what  adjustments 
to  make  to  the  standard. 


2.  What  Are  the  Applicable  Standards? 

As  discussed  in  the  proposal,  EPA 
will  set  the  percentage  standard  for  each 
upcoming  year  based  on  the  most  recent 
ELA  STEO  projections,  and  using  the 
other  sources  of  information  as  noted 
above.  EPA  will  publish  the  standard  in 


the  Federal  Register  by  November  30  of 
the  preceding  year.  The  standards  are 
used  to  determine  the  renewable 
volume  obligation  h&sed  on  an  obligated 
party’s  total  gasoline  production  or 
import  volume  in  a  calendar  year, 
January  1  through  December  31.  The 
percentage  standards  do  not  apply  on  a 
per  gallon  basis.  An  obligated  party  will 
calculate  its  Renewable  Volume 
Obligation  (discussed  in  Section  III.A.4) 
using  the  annual  standard. 

In  the  NPRM,  we  estimated  the 
standards  for  2007  and  later  using  data 
available  at  the  time  and  the  formulas 
discussed  above.’^  We  have  revised 
these  values  based  on  more  recent  data, 
and  using  EIA’s  October  2006  STEO 
gasoline  and  renewable  fuel 

consumption  projections.  jjj 

proposal,  we  had  used  the  lower  heating 
value  of  ethanol  for  converting  firom  Btu 
to  gallons  of  ethanol  for  the  purpose  of 
calculating  the  standard.  However,  for 
this  final  rule,  we  have  used  the  higher 
heating  value  of  ethanol  as 
recommended  by  commenters,  to  be 
consistent  with  EIA  practices.’^  14 
Variables  related  to  state  or  territory  opt- 
ins  were  set  to  zero  since  we  do  not 
have  any  information  related  to  their 
participation  at  this  time.  As  mentioned 
earlier,  we  estimate  the  small  refinery 
and  small  refiner  iraction  to  be  13.5%. 
The  exemption  for  small  refineries  and 
small  refiners  ends  at  the  end  of  the 
2010  compliance  period,  unless 
extended  as  discussed  in  Section 
III.C.3.a.  Based  on  all  of  these  factors, 
the  standard  for  2007  is  4.02%. 

Projected  values  of  the  standard  for 
2008  and  beyond  are  shown  in  Table 
III.A.2-1. 


Table  III.A.2-1.— Projected  Standards 


Year 

Projected  standard 

Cellulosic  standard 

2008  . 

4.63%  . . 

Not  applicable. 

2009  . 

5.21%  . 

Not  applicable. 

2010 . 

5.80%  . 

Not  applicable. 

2011  . 

5.38%  . 

No*  applicable. 

2012 . 

5.42%  . 

Not  applicable. 

2013+  . 

5.24%  min.  (non-cellulosic)  . 

0.18%  min. 

"  “Calculation  of  the  Renewable  Fuel  Standard” 
memo  to  the  docket  horn  Christine  Brunner,  ASD, 
OTAQ.  EPA,  September  2006. 

12  “Calculation  of  the  Renewable  Fuel  Standard — 
Revised”  memo  to  the  docket  from  Christine 
Brunner.  ASD,  OTAQ,  EPA,  April  2007. 


12  The  higher  (or  gross  or  upper)  heating  value  is 
used  in  all  Btu  calculations  for  EIA's  Annual  Energy 
Review  and  in  related  EIA  publications  (see 
discussion  in  EIA’s  Annual  Energy  Review, 
Appendix  A.  Thermal  Conversion  Factors). 


1*  The  tower  heating  value  (LHV)  is  used  to 
represent  energy  content  in  the  context  of  setting 
Equivalence  Values  as  described  in  Section  III.B.4 
because  it  more  accurately  reflects  the  energy 
available  in  the  fuel  to  produce  work. 
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As  discussed  in  Section  II.A.5,  for 
calendar  year  2013  and  thereafter,  the 
applicable  volumes  will  he  determined 
in  accordance  with  separate  statutory 
provisions  that  include  EPA 
coordination  with  the  Departments  of 
Agriculture  and  Energy,  and  a  review  of 
the  program  during  calendar  years  2006 
through  2012.  The  Act  specifies  that  this 
review  consider  the  impact  of  the  use  of 
renewable  fuels  on  the  environment,  air 
quality,  energy  security,  job  creation, 
and  rural  economic  development,  and 
the  expected  annual  rate  of  future 
production  of  renewable  fuels, 
including  cellulosic  ethanol.  We  intend 
to  conduct  another  rulemaking  aS  we 
approach  the  2013  timeframe  that 
would  include  our  review  of  these 
factors.  That  rulemaking  will  present 
our  conclusions  regarding  the 
appropriate  applicable  volume  of 
renewable  fuel  for  use  in  calculating  the 
renewable  fuel  standard  for  2013  and 
beyond.  The  program  finalized  by 
today’s  rule  will  continue  to  apply  after 
2012,  though  some  elements  may  be 
modified  in  the  rulemaking  setting  the 
standards  for  2013  and  beyond.  Today’s 
rule  does  not  contain  a  mechanism  for 
establishing  a  post-2012  standard. 

3.  Compliance  in  2007 

The  Energy  Act  requires  that  EPA 
promulgate  regulations  to  implement 
the  RFS  program,  and  if  EPA  did  not 
issue  such  regulations  then  a  default 
standard  for  renewable  fuel  use  would 
apply  in  2006.  On  December  30,  2005 
we  proihulgated  a  direct  final  rule  to 
interpret  and  implement  the  application 
of  the  statutory  default  standard  of  2.78 
percent  in  calendar  year  2006  (70  FR 
77325).  However,  the  Act  provides  no 
default  standard  for  any  other  year. 

In  the  NPRM  we  stated  our 
expectation  that,  due  to  the  limited  time 
available  for  this  rulemaking,  we  would 
be  unable  to  publish  the  final  rule  and 
have  it  become  effective  by  January  1 , 
2007.  We  discussed  several  ways  that 
we  could  specify  how,  and  for  what 
time  periods,  the  applicable  standard 
and  other  program  requirements  would 
apply  to  regulated  parties  for  gasoline 
produced  during  2007.  We  discussed  a 
collective  compliance  approach  similar 
to  that  applied  in  2006,  as  well  as  a  “full 
year”  approach  that  would  have  based 
the  renewable  volume  obligation  for 
each  obligated  party  on  all  gasoline 
produced  starting  on  January  1,  2007 
regardless  of  the  effective  date  of  the 
rule.  However,  due  to  a  number  of 
issues  with  these  approaches,  we 
proposed  a  “prospective”  approach  in 
which  the  renewable  fuel  standard 
would  be  applied  to  only  those  volumes 
of  gasoline  produced  after  the  effective 


date  of  the  final  rule.  Essentially  the 
renewable  volume  obligation  for  2007 
would  be  based  on  only  those  volumes 
of  gasoline  produced  or  imported  by  an 
obligated  party  prospectively  from  the 
effective  date  of  the  rulemaking  forward, 
and  renewable  producers  would  not 
have  to  begin  generating  RINs  and  . 
maintaining  the  necessary  records  until 
this  same  date. 

We  received  no  comments  supporting 
the  alternative  “full  year”  approach  to 
2007  compliance.  However,  several 
parties  expressed  a  preference  for  either 
a  collective  compliance  approach  for 
2007,  or  if  not  that  then  delaying 
implementation  of  the  comprehensive 
program  to  January  1,  2008.  They  argued 
that  regulated  parties  needed  additional 
time  to  put  into  place  the  sophisticated 
RIN  tracking  systems  that  would  be 
required.  The  additional  time  would 
also  allow  regulated  parties  to  debug  the 
systems,  train  personnel,  and  put 
support  programs  into  place.  The 
American  Coalition  for  Ethanol  also 
argued  that  the  prospective  approach 
did  not  guarantee  that  the  total 
renewable  fuel  volumes  required  by  the 
Act  for  2007  would  actually  be  used  in 
2007,  whereas  a  collective  compliance 
approach  would.  Parties  in  favor  of  a 
collective  compliance  approach  argued 
that  EPA  has  the  authority  to  implement 
such  an  approach  despite  the  fact  that 
the  Act  does  not  explicitly  give  EPA  this 
authority,  and  also  argued  that  there 
was  no  need  to  include  any  form  of 
credit  carryover  under  a  collective 
compliance  approach. 

However,  a  number  of  refiners  and 
their  associations  opposed  a  collective 
compliance  approach  to  2007  and 
expressed  strong  support  for  the 
proposed  prospective  approach.  They 
argued  that  a  start  date  at  least  60  days 
from  the  date  of  publication  of  the  final 
rule  would  provide  sufficient  time  to 
obligated  parties  for  making  the 
necessary  adjustments  for  compliance. 
They  also  argued  that  they  should  be 
afforded  the  opportunity  to  participate 
as  soon  as  possible  in  the  trading 
program,  which  the  collective 
compliance  approach  used  for  2006 
would  preclude  for  2007. 

We  continue  to  believe  that  a 
collective  compliance  approach  is  not 
appropriate  for  2007.  The  Energy  Act 
requires  us  to  promulgate  regulations 
that  provide  for  the  generation  of  credits 
by  any  person  who  over  complies  with 
their  obligation.  It  also  stipulates  that  a 
person  who  generates  credits  must  be 
permitted  to  use  them  for  compliance 
purposes,  or  to  transfer  them  to  another 
party.  These  credit  provisions  have 
meaning  only  in  the  context  of  an 
individual  obligation  to  meet  the 


applicable  standard.  Delaying  a  credit 

program  until  2008  would  mean  the 

credit  provisions  have  no  meaning  at  all 

for  2007,  since  under  a  collective 

compliance  approach  no  individual 

facility  or  company  would  be  liable  for  , 

meeting  the  applicable  standard. 

Including  a  “collective”  credit  or  deficit 
carryforward  as  part  of  a  collective 
compliance  program  would  also  not 
fully  implement  the  credit  provisions  of 
the  Act.  The  prospective  compliance 
approach,  in  contrast,  not  only  provides 
obligated  parties  with  the  opportunity  to 
generate  credits,  but  also  provides  the 
industry  with  the  certainty  they  need  to 
comply  and  is  relatively  straightforward 
to  implement. 

Rather  than  requiring  the  program  to 
begin  on  the  effective  date  of  the  rule  as 
proposed  {60  days  following  publication 
in  the  Federal  Register),  we  are 
finalizing  a  start  date  of  September  1, 

2007.  From  this  date  forward,  the 
renewable  fuel  standard  will  be 
applicable  to  all  gasoline  produced  or 
imported,  and  all  renewable  fuels 
produced  or  imported  will  have  to  be 
assigned  a  RIN.  All  regulated  parties 
must  be  registered  by  this  date,  and  the 
recordkeeping  responsibilities  will  also 
begin.  By  setting  such  a  date,  industry 
will  be  able  to  plan  with  confidence  to 
start  complying  upon  signature  of  the 
rule,  rather  than  having  the  start  date 
depend  upon  the  timing  of  publication 
of  this  final  rule  in  the  Federal  Register.  j 

We  recognize  the  concerns  expressed  in  ; 

comments  that  time  is  needed  to 
prepare  Information  Technology  (IT)  ' 

systems  to  comply  with  the  program.  ! 

However,  we  believe  that  a  September  1, 

2007  start  date  will  provide  sufficient 
time.  The  final  rule  is  in  most  respects 
consistent  with  the  NPRM,  and  based  on 
discussions  with  industry,  plans  for 
implementation  are  already  underway. 
Furthermore,  a  September  1,  2007  start 
date  will  likely  provide  regulated 
parties  some  additional  time  to  prepare 
in  comparison  to  simply  setting  the  start 
date  as  60  days  following  publication  of 
the  rule. 

As  stated  in  the  NPRM,  we  recognize 
that  the  prospective  approach  to  2007 
compliance  will  not  guarantee  by 
regulation  that  the  total  renewable  fuel 
volumes  required  by  the  Act  for  2007 
would  actually  be  used  in  2007. 

However,  current  projections  from  the 
Energy  Information  Administration 
(EIA)  on  the  volume  of  renewable  fuel 
expected  to  be  produced  in  2007 
indicate  that  the  Act’s  required  volumes 
will  be  exceeded  by  a  substantial  margin 
due  to  the  relative  economic  value  of 
renewable  fuels  in  comparison  to 
gasoline.  We  are  confident  that  the 
combined  effect  of  the  regulatory 
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requirements  for  2007  and  the  expected 
market  demand  for  renewable  fuels  will 
lead  to  greater  renewable  fuel  use  in 
2007  than  is  called  for  under  the  Act. 
Current  renewable  production  already 
exceeds  the  rate  required  for  all  of  2007, 
and  as  discussed  in  Section  VI,  capacity 
is  expected  to  continue  to  grow. 
Furthermore,  refiners  and  importers  are 
not  required  to  meet  any  requirements 
under  the  Act  until  EPA  adopts  the 
regulations,  and  EPA  is  authorized  to 
consider  appropriate  lead  time  in 
establishing  the  regulatory 
requirements.^^  Under  this  option  we 
believe  there  will  be  reasonable  lead- 
time  for  regulated  parties  to  meet  their 
2007  compliance  obligations.  While  no 
option  before  us  is  perhaps  totally 
consistent  with  all  of  the  provisions  of 
the  Act,  we  believe  the  rule  as  adopted 
does  the  best  job  possible  given  the 
circumstances  of  implementing  all  of 
the  provisions  of  the  Act  for  2007. 

4.  Renewable  Volume  Obligations 

In  order  for  an  obligated  party  to 
demonstrate  compliance,  the  percentage 
standards  described  in  Section  III. A.  2 
which  are  applicable  to  all  obligated 
parties  must  be  converted  into  the 
volume  of  renewable  fuel  each  obligated 
party  is  required  to  satisfy.  This  volume 
of  renewable  fuel  is  the  volume  for 
which  the  obligated  party  is  responsible 
under  the  RFS  program,  and  is  referred 
to  here  as  its  Renewable  Volume 
Obligation  (RVO). 

The  calculation  of  the  RVO  requires 
that  the  standard  shown  in  Table 
IIl.A.2-1  for  a  particular  compliance 
year  be  multiplied  by  the  gasoline 
volume  produced  by  an  obligated  party 
in  that  year.  To  the  degree  that  an 
obligated  party  did  not  demonstrate  full 
compliance  with  its  RVO  for  the 
previous  year,  the  shortfall  is  included 
as  a  deficit  carryover  in  the  calculation. 
The  equation  used  to  calculate  the  RVO 
for  a  particular  year  is  shown  below: 

RVOi  =  Stdi  X  GVi  +  D._ , 

Where: 

RVOi  =  The  Renewable  Volume  Obligation 
for  the  obligated  party  for  year  i,  in 
gallons. 

Stdi  =  The  RFS  program  standard  for  year  i, 
in  percent. 

GVi  =  The  non-renewable  gasoline  volume 
produced  by  an  obligated  party  in  year 
i,  in  gallons. 

D,  _  1  =  Renewable  fuel  deficit  carryover  from 
the  previous  year,  in  gallons. 


’®The  statutory  default  standard  for  2006  is  the 
one  exception  to  this,  since  it  directly  establishes 
a  renewable  fuel  obligation  applicable  to  refiners 
and  importers  in  the  event  that  EPA  does  not 
promulgate  regulations. 


The  Energy  Act  only  permits  a  deficit 
carryover  firom  one  year  to  the  next  if 
the  obligated  party  achieves  full 
compliance  with  its  RVO  including  the 
deficit  carryover  in  the  second  year. ' 
Thus  deficit  carryovers  could  not  occur 
two  years  in  succession.  They  could, 
however,  occur  as  frequently  as  every 
other  year  for  a  given  obligated  party. 

The  calculation  of  an  obligated  party’s 
RVO  is  necessarily  retrospective,  since 
the  total  gasoline  volume  that  it 
produces  in  a  calendar  year  will  not  be 
known  until  the  year  has  ended. 
However,  the  obligated  party  will  have 
an  incentive  to  project  gasoline 
volumes,  and  thus  the  RVO,  throughout 
the  year  so  that  it  can  spread  its  efforts 
to  comply  across  the  entire  year.  Most 
refiners  and  importers  will  be  able  to 
project  their  annual  gasoline  production 
volumes  with  a  minimum  of  uncertainty 
based  on  their  historical  operations, 
capacity,  plans  for  facility  downtimes, 
knowledge  of  gasoline  markets,  etc. 

Even  if  unforeseen  circumstances  (e.g., 
hurricane,  unit  failure,  etc.)  significantly 
reduced  the  production  volumes  in 
comparison  to  their  projections,  their 
RVO  will  likewise  be  reduced 
proportionally  and  their  ability  to 
comply  with  the  RFS  requirements  will 
be  only  minimally  affected.  Each 
obligated  party’s  projected  RVO  for  a 
given  year  becomes  more  accurate  as 
that  year  progresses,  but  the  obligated 
party  should  nevertheless  have  a 
sufficiently  accurate  estimate  of  its  RVO 
at  the  beginning  of  the  year  to  allow  it 
to  begin  its  efforts  to  comply. 

B.  What  Counts  as  a  Renewable  Fuel  in 
the  RFS  Program? 

Sectioh  211(0)  of  the  Clean  Air  Act 
defines  “renewable  fuel”  and  specifies 
many  of  the  details  of  the  renewable 
fuel  program.  The  following  section 
provides  EPA’s  views  and 
interpretations  on  issues  related  to  what 
fuels  may  be  counted  towards 
compliance  with  the  RVO,  and  how 
they  are  counted. 

1.  What  Is  a  Renewable  Fuel  That  Can 
Be  Used  for  Compliance? 

The  statutory  definition  of  renewable 
fuel  includes  cellulosic  ethanol  and 
waste  derived  ethanol.  It  includes 
biodiesel,  as  defined  in  the  Energy 
Act.’®  It  also  includes  all  motor  vehicle 
fuels  that  are  produced  from  biomass 
material  such  as  grain,  starch,  oilseeds. 


As  discussed  below,  for  purposes  of  this 
rulemaking,  the  regulations  separate  “biodiesel"  as 
defined  in  the  Energy  Act,  into  biodiesel  (diesels 
that  meet  the  Energy  Act’s  definition  and  are  a 
mono-alkyl  ester)  and  renewable  diesel  (other 
diesels  that  meet  the  Energy  Act’s  definition  but  are 
not  mono-alkyl  esters). 


animal,  or  fish  materials  including  fats, 
greases  and  oils,  sugarcane,  sugar  beets, 
tobacco,  potatoes  or  other  biomass  (such 
as  bagasse  from  sugar  cane,  corn  stover, 
and  algae  and  seaweed).  In  addition,  it 
includes  motor  vehicle  fuels  made  using 
a  feedstock  of  natural  gas  if  produced 
from  a  biogas  source  such  as  a  landfill, 
sewage  waste  treatment  plant,  feedlot, 
or  other  place  where  decaying  organic 
material  is  found. 

According  to  the  Act,  the  motor 
vehicle  fuels  must  be  used  “to  replace 
or  reduce  the  quantity  of  fossil  fuel 
present  in  a  fuel  mixture  used  to  operate 
a  motor  vehicle.”  Some  motor  vehicle 
fuels  can  be  used  in  both  motor  vehicles 
or  nonroad  engines  or  equipment.  For 
example,  highway  gasoline  and  diesel 
fuel  are  often  used  in  both  highway  and 
off-highway  applications.  Compressed 
natural  gas  can  likewise  be  used  in 
either  highway  or  nonroad  applications. 
For  purposes  of  the  renewable  fuel 
program,  EPA  considers  a  fuel  to  be  a 
“motor  vehicle  fuel”  and  to  be  “a  fuel 
mixture  used  to  operate  a  motor 
vehicle,”  based  on  its  potential  for  use 
in  highway  and  nonroad  vehicles, 
without  regard  to  whether  it,  in  fact,  is 
used  in  a  highway  vehicle  application. 
EPA  does  not  believe  that  the  much 
more  complex  and  costly  regulatory 
scheme  that  would  be  needed  to  track 
motor  vehicle  fuel  use  versus  off-road 
fuel  use  would  be  justified.  (As 
discussed  further  below,  heaters  and 
boilers  are  not  considered  highway  or 
nonroad  engine  applications  and 
renewable  fuel  produced  or  imported 
specifically  for  use  in  such  equipment  is 
not  valid  for  compliance  purposes 
under  the  RFS  program.)  If  it  is  a  fuel 
that  could  be  used  in  highway  vehicles, 
it  will  satisfy  these  parts  of  the 
definition  of  renewable  fuel,  whether  it 
is  later  used  in  highway  or  nonroad 
applications.  This  will  allow  a  motor 
vehicle  fuel  that  otherwise  meets  the 
definition  to  be  counted  towards  a 
party’s  RVO  without  the  need  to  track 
it  to  determine  its  actual  application  in 
a  highway  vehicle,  and  provided  only 
that  the  producer  does  not  know  that 
the  fuel  will  be  used  for  a  purpose  other 
than  highway  and  nonroad  engine 
applications.  This  is  also  consistent 
with  the  requirement  that  EPA  base  the 
renewable  fuel  obligation  on  estimates 
of  the  entire  volume  of  gasoline 
consumed,  without  regard  to  whether  it 
is  used  in  highway  or  nonroad 
applications. 

Renewable  fuel  as  defined,  may  be 
made  from  a  number  of  different  types 
of  feedstocks.  For  example,  the  Fisher- 
Tropsch  jjrocess  can  use  methane  gas 
ft’om  landfills  as  a  feedstock,  to  produce 
diesel  or  gasoline.  Vegetable  oil  made 
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from  oilseeds  such  as  rapeseed  or 
soybeans  can  be  used  to  make  biodiesel 
or  renewable  diesel.  Methane,  made 
from  landfill  gas  (biogas)  can  be  used  to 
make  methanol,  or  can  be  used  directly 
as  a  fuel  in  vehicles  with  engines 
designed  to  run  on  compressed  natural 
gas.  Also,  some  vegetable  oils  or  animal 
fats  can  be  processed  in  distillation 
columns  in  refineries  to  make  gasoline; 
as  such,  the  renewable  feedstock  serves 
as  a  “renewable  crude,”  and  the 
resulting  gasoline  or  diesel  product 
would  be  a  renewable  fuel.  This  last 
example  is  discussed  in  further  detail  in 
Section  III.B.3  below. 

As  this  discussion  shows,  the 
definition  of  renewable  fuel  in  the  Act 
is  broad  in  scope,  and  covers  a  wide 
range  of  fuels.  While  ethanol  is  used 
primarily  in  combination  with  gasoline, 
the  definition  of  renewable  fuel  in  the 
Act  is  not  limited  to  fuels  that  can  be 
blended  with  gasoline.  Various  fuels 
that  meet  the  definition  of  renewable 
fuel  can  be  used  in  their  neat  form,  such 
as  ethanol,  biodiesel,  methanol  or 
natural  gas.  Others,  including  ethanol 
may  be  used  to  produce  a  gasoline 
blending  component  (such  as  ETBE).  At 
the  same  time,  the  RFS  regulatory 
program  is  to  “ensure  that  gasoline  sold 
or  introduced  into  commerce  *  *  * 
contains  the  applicable  volume  of 
renewable  fuel.”  This  applicable 
volume  is  specified  as  a  total  volume  of 
renewable  fuel  on  an  aggregate  basis. 
Congress  also  clearly  specified  that  one 
renewable  fuel,  biodiesel,  could  be 
counted  towards  compliance  even 
though  it  is  not  a  gasoline  component, 
and  does  not  directly  displace  or  replace 
gasoline.  The  Act  is  unclear  on  whether 
other  fuels  that  meet  J)ie  definition  of 
renewable  fuel,  but  are  not  used  in 
gasoline,  could  also  be  used  to 
demonstrate  compliance  towards  the 
aggregate  national  use  of  renewable 
fuels. 

EPA  interprets  the  Act  as  allowing 
regulated  parties  to  demonstrate 
compliance  based  on  any  fuel  that  meets 
the  statutory  definition  for  renewable 
fuel,  whether  it  is  directly  blended  with 
gasoline  or  not.  This  would  include  neat 
alternative  fuels  such  as  ethanol, 
methanol,  and  natural  gas  that  meet  the 
definition  of  renewable  fuel.  This  is 
appropriate  for  several  reasons.  First,  it 
prombtes  the  use  of  all  renewable  fuels, 
which  will  further  the  achievement  of 
the  purposes  behind  this  provision. 
Congress  did  not  intend  to  limit  the 
program  to  only  gasoline  components, 
as  evidenced  by  the  provision  for 
biodiesel,  and  the  broad  definition  of 
renewable  fuel  evidences  an  intention  to 
address  more  renewable  fuels  than  those 
used  with  gasoline.  Second,  in  practice 


EPA  expects  that  the  overwhelming 
volume  of  renewable  fuel  used  to 
demonstrate  compliance  with  the 
renewable  fuel  obligation  would  still  be 
ethanol  blended  with  gasoline.  Finally, 
as  discussed  later,  EPA’s  compliance 
program  is  based  on  assigning  volumes 
at  the  point  of  production,  and  not  at 
the  point  of  blending  into  motor  vehicle 
fuel.  This  interpretation  avoids  the  need 
to  track  renewable  fuels  downstream  to 
ensure  they  are  blended  with  gasoline 
and  not  used  in  their  neat  form;  the 
gasoline  that  is  used  in  motor  vehicles 
is  reduced  by  the  presence  of  renewable 
fuels  in  the  gasoline  pool  whether  they 
are  blended  with  gasoline  or  not. 
Comments  received  on  this 
interpretation  were  favorable  towards  it. 
EPA  continues  to  believe,  therefore,  that 
this  approach  is  consistent  with  the 
intent  of  Congress  and  is  a  reasonable 
interpretation  of  the  Act.  One 
commenter  indicated  that  a  logical 
extension  of  this  reasoning  would 
provide  that  renewable  fuel  that  could 
be  used  in  motor  vehicles  is  still  a 
renewable  fuel  under  the  Act  when  used 
by  renewable  fuel  producers  in  a  boiler 
or  heater.  EPA  disagrees.  The  term 
“renewable  fuel”  means  “motor  vehicle 
fuel  that  *  *  *  is  used  to  replace  or 
reduce  the  quantity  of  fossil  fuel  present 
in  a  fuel  mixture  used  to  operate  a 
motor  vehicle.”  We  believe  that  all  but 
a  trivial  quantity  of  renewable  fuels  that 
can  be  used  in  motor  vehicles  will 
ultimately  be  used  as  motor  vehicle  fuel. 
Producers  of  ethanol  biodiesel  and  other 
products  that  can  he  used  as  motor 
vehicle  fuel  can  generally  assume, 
therefore,  that  their  products  will  be 
used  in  that  way,  and  can  assign  RINs 
to  their  product  without  tracking  its 
ultimate  use.  However,  renewable  fuel 
used  ohsite  in  a  boiler  or  heater  by  a 
renewable  fuel  producer  clearly  is  not  a 
motor  vehicle  fuel  used  to  replace  or 
reduce  the  quantity  of  fossil  fuel  present 
in  a  fuel  mixture  used  to  operate  a 
motor  vehicle. 

Under  the  Act,  renewable  fuel 
includes  “cellulosiC  biomass  ethanol” 
and  “waste  derived  ethanol”,  each  of 
which  is  defined  separately.  Ethanol  Ccin 
he  cellulosic  biomass  ethanol  in  one  of 
two  ways,  as  described  below. 

a.  Ethanol  Made  From  a  Cellulosic 
Feedstock 

The  simplest  process  of  producing 
ethanol  is  by  fermenting  sugar  in  sugar 
cane  or  beets,  but  ethanol  can  also  be 
produced  from  starch  in  com  and  other 
feedstocks  hy  first  converting  the  starch 
to  sugar.  Ethanol  can  also  be  produced 
from  complex  carbohydrates,  such  as 
the  cellulosic  portion  of  plants  or  plant 
products.  The  cellulose  is  first 


converted  to  sugars  (by  hydrolysis);  then 
the  same  fermentation  process  is  used  as 
for  sugar  to  make  ethanol.  Cellulosic 
feedstocks  (composed  of  cellulose  and 
hemicellulose)  are  currently  more 
difficult  and  costly  to  convert  to  sugar 
than  are  starches.  While  the  cost  and 
difficulty  are  a  disadvantage,  the 
cellulosic  process  offers  the  advantage 
that  a  wider  variety  of  feedstocks  can  be 
used.  Ultimately  with  more  feedstocks 
available  from  which  to  make  ethanol 
more  volume  of  ethanol  can  be 
produced. 

The  Act  provides  the  definition  of 
cellulosic  biomass  ethanol,  which 
states: 

“The  term  ‘cellulosic  biomass  ethanol’ 
means  ethanol  derived  from  any 
lignocellulosic  or  hemicellulosic  matter  that 
is  available  on  a  renewable  or  recurring  basis, 
including: 

(i)  Dedicated  energy  crops  and  trees; 

(ii)  Wood  and  wood  residues; 

(iii)  Plants; 

(iv)  Grasses; 

(v)  Agricultural  residues; 

(vi)  Animal  wastes  and  other  waste 
materials,  and 

(viii)  Municipal  solid  waste.” 

Examples  of  cellulosic  biomass  source 
material  include  rice  straw,  switch 
grass,  and  wood  chips.  Ethanol  made  • 
from  these  materials  would  qualify 
under  the  definition  as  cellulosic 
ethanol.  In  addition  to  the  above  sources 
of  feedstocks  for  cellulosic  biomass 
ethanol,  the  Act’s  definition  also 
includes  animal  waste,  municipal  solid 
wastes,  and  other  waste  materials. 
“Other  waste  materials”  generally 
includes  waste  material  such  as  sewage 
sludge,  waste  candy,  and  waste  starches 
from  food  production,  but  for  purposes 
of  the  definition  of  cellulosic  ethanol 
discussed  in  III.B.l.b  below,  it  can  also 
mean  waste  heat  obtained  from  an  off¬ 
site  combustion  process. 

Although  the  definitions  of 
“cellulosic  biomass  ethanol”  and 
“waste  derived  ethanol”  both  include 
animal  wastes  and  municipal  solid 
waste  in  their  respective  lists  of  covered 
feedstocks,  there  remains  a  distinction 
between  these  types  of  ethanol.  If  the 
animal  wastes  or  municipal  solid  wastes 
contain  cellulose  or  hemicellulose,  the 
resulting  ethanol  can  be  termed 
“cellulosic  biomass  ethanol.”  If  the 
animal  wastes  or  municipal  solid  wastes 
do  not  contain  cellulose  or 
hemicellulose,  then  the  resulting 
ethanol  is  labeled  “waste  derived 
ethanol.”  This  is  discussed  further  in 
Section  III.B.l.c  below. 
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b.  Ethanol  Made  From  Any  Feedstock  in 
Facilities  Using  Waste  Material  To 
Displace  90  Percent  of  Normal  Fossil 
Fuel  Use 

The  definition  of  cellulosic  biomass 
ethanol  in  the  Act  also  provides  tliat 
ethanol  made  at  any  facility — regeirdless 
of  whether  cellulosic  feedstock  is  used 
or  not — may  be  defined  as  cellulosic  if 
at  such  facility  “animal  wastes  or  other 
waste  materials  are  digested  or 
otherwise  used  to  displace  90  percent  or 
more  of  the  fossil  fuel  normally  used  in 
the  production  of  ethanol.”  The 
statutory  language  suggests  that  there 
are  two  methods  through  which  “animal 
and  other  waste  materials”  may  be 
considered  for  displacing  fossil  fuel. 

The  first  method  is  the  digestion  of 
animal  wastes  or  other  waste  materials. 
EPA  has  interpreted  the  term 
“digestion”  to  mean  the  conversion  of 
animal  or  other  wastes  into  methane, 
which  can  then  be  combusted  as  fuel. 

We  base  our  interpretation  on  the 
practice  in  industiy  of  using  anaerobic 
digesters  to  break  down  waste  products 
such  as  manure  into  methane. 

Anaerobic  digestion  refers  to  the 
breakdown  of  organic  matter  by  bacteria 
in  the  absence  of  oxygen,  and  is  used  to 
treat  waste  to  produce  renewable  fuels. 
We  note  also  that  the  digestion  of 
animal  wastes  or  other  waste  materials 
to  produce  the  fuel  used  at  the  ethanol 
plant  does  not  have  to  occur  at  the  plant 
itself.  Methane  made  from  animal  or 
other  wastes  offsite  and  then  purchased 
and  used  at  the  ethanol  plant  would 
also  qualify. 

The  second  method  is  suggested  by 
the  term  “otherwise  used”  which  we 
interpret  to  mean  (1)  the  direct 
combustion  of  the  waste  materials  as 
fuel  at  an  ethanol  plant,  or  (2)  the  use 
of  thermal  energy  that  itself  is  a  waste 
product;  e.g.,  waste  heat  that  is  obtained 
fi’om  an  off-site  combustion  process 
such  as  a  neighboring  plant  that  has  a 
furnace  or  boiler  ft-om  which  the  waste 
heat  is  captured.  With  respect  to  the 
first  meaning,  “other  waste  materials” 
includes  but  is  not  limited  to  waste 
materials  finm  tree  farms  (tops, 
bremches,  limbs,  etc.),  or  waste  materials 
fi'om  saw  mills  (sawdust,  shavings  and 
bark)  as  well  as  other  vegetative  waste 
materials  such  as  com  stover,  or  sugar 
cane  bagasse,  that  could  be  used  as  fuel 
for  gasifier/boiler  units  at  ethanol 
plants.  Since  these  materials  are  not  also 
used  as  a  feedstock  to  starch-based 
ethanol  plants,  they  are  truly  waste 
materials.  Although  these  waste 
materials  conceivably  could  be 
feedstocks  to  a  cellulosic  ethanol  plant, 
their  use  in  that  manner  is  sufficiently 
challenging  at  the  current  time  that  EPA 


believes  that  such  use  does  not  subvert 
the  intent  of  the  definition.’^  Since  corn 
kernels  can  readily  be  used  as  a 
feedstock  in  a  typical  ethanol 
production  facility,  their  use  as  a  fuel 
for  gasified/boiler  units  at  a  corn 
ethanol  plant  would  not  be  considered 
use  of  “other  waste  material”  for 
purposes  of  the  definition  of  cellulosic 
biomass  ethanol. 

Regarding  the  use  of  waste  heat  as  a 
source  of  thermal  energy,  we  note  that 
there  may  be  situations  in  which  an  off¬ 
site  furnace,  boiler  or  heater  creates 
excess  or  waste  heat  that  is  not  used  in 
the  process  for  which  the  thermal 
energy  is  employed.  For  example,  a 
glass  furnace  generates  a  significemt 
amount  of  waste  heat  that  often  goes 
unused.  We  have  therefore  included  in 
the  regulatory  definition  of  cellulosic 
biomass  ethanol  waste  heat  generated 
from  off-site  sources  in  the  definition  of 
“other  waste  materials”  that  can  be  used 
to  displace  90%  of  the  fossil  fuel 
otherwise  used  at  an  ethanol  production 
facility. 

Several  commenters  argued  that 
because  the  source  of  the  waste  heat  is 
ultimately  a  fossil  fuel  in  most  cases 
that  it  should  not  be  considered  an 
“other  waste  material”.  The  Agency 
recognizes  that  fossil  fuel  is  ultimately 
the  source  of  most  waste  heat,  but  it  is 
also  the  case  that  waste  heat  that  is 
uncaptured  represents  a  loss  of  energy 
that  could  otherwise  displace  fossil  fuel 
use  elsewhere.  Specifically,  waste  heat 
used  at  an  ethanol  plant  would  result  in 
displacement  of  fossil  fuel  use  at  the 
plant.  In  writing  the  proposed  mle,  we 
were  aware  of  the  concern  raised  by  the 
commenters  and  therefore  proposed  to 
restrict  waste  heat  to  off-site  somces 
only.  We  believe  that  this  approach 
minimizes  the  concern.  We  disagree 
with  another  commenter  that  such 
restriction  would  create  a  perverse 
incentive  for  facilities  near  ethanol 
plants  to  oversize  its  combustion  units 
to  sell  waste  heat  to  the  neighboring 
ethanol  facilities  where  it  would  be 
used  to  displace  fossil  fuel.  It  is  highly 
unlikely  that  businesses  would  incur 
the  additional  expense  of  building  an 
oversized  combustion  luiit  for  the  sale 
of  waste  heat.  Also,  the  2.5  gallon  value 
given  for  one  gallon  of  cellulosic 
ethanol  as  provided  by  the  Act  extends 
only  through  2012.  Any  additional 


the  other  hand,  wood  from  plants  or  trees 
that  are  grown  as  an  energy  crop  may  not  qualify 
as  a  waste-derived  fuel  in  an  ethanol  facility 
because  such  wood  would  not  qualify  as  waste 
materials  under  this  portion  of  Ae  definition. 

Under  the  definition  of  renewable  fuels  and 
cellulosic  biomass  ethanol,  however,  such  wood 
material  could  serve  as  a  feedstock  in  a  cellulosic 
ethanol  plant,  since  these  definitions  do  not  restrict 
such  feedstock  to  waste  materials  only. 


market  value  for  waste  heat  used  to 
qualify  ethanol  as  cellulosic  would 
therefore  be  of  relatively  short  duration 
and  not  likely  to  warrant  investment  in 
oversized  combustion  units.’® 

The  term  “fossil  fuel  normally  used  in 
the  production  of  ethanol”  means  fossil 
fuel  used  at  the  facility  in  the  ethanol 
production  process  "itself,  rather  than 
other  phases  such  as  trucks  transporting 
product,  and  fossil  fuel  used  to  grow 
and  harvest  the  feedstock.  Therefore  the 
diesel  fuel  that  trucks  consume  in 
hauling  wood  waste  from  sawmills  to 
the  ethanol  facility  would  not  be 
counted  in  determining  whether  the 
90%  displacement  criterion  has  been 
met.  We  are  interpreting  it  in  this  way 
because  we  believe  the  accounting  of 
fuel  use  associated  with  transportation 
and  other  life  cycle  activities  would  be 
extremely  difficult  and  in  many  cases 
impossible.’® 

Based  on  the  operation  of  ethanol 
plants,  we  are  viewing  this  definition  to 
apply  to  waste  materials  used  to 
produce  thermal  energy  rather  than 
electrical  energy.  Electrical  usage  at 
ethanol  plants  is  used  for  lights  and 
equipment  not  directly  related  to  the 
production  of  ethanol.  Also,  the 
calculation  of  fossil  fuel  used  to 
generate  such  electrical  usage  would  be 
difficult  because  it  is  not  always 
possible  to  track  the  source  of  electricity 
that  is  purchased  off-site.  Therefore,  the 
final  regulations  consider  displacement 
of  90  percent  of  fossil  fuels  at  the 
ethanol  plant  to  mean  those  fuels 
consumed  on-site  and  that  are  used  to 
generate  thermal  energy  used  to  produce 
ethanol. 

One  commenter  suggested  that 
electricity  from  cogeneration  (i.e., 
combined  heat  and  power)  units  be 
considered  in  determining  the 
percentage  of  fossil  fuel  use  that  is 
displaced.  The  commenter  claims  that 
allowing  consideration  of  electricity  use 
would  provide  an  incentive  for 
cogeneration  to  be  used  at  ethanol 
plants.  Our  findings  regarding  the  use  of 
electricity  at  ethanol  plants  remain  the 
same — that  is,  it  is  not  used  as  part  of 


'*The  term  “other  waste  materials”  is  also 
included  in  the  portions  of  the  definitions  of 
“cellulosic  biomass  ethanol”  and  “waste-derived 
ethanol”  that  identify  feedstocks.  The  inclusion  of 
off-site  generated  waste  heat  in  the  dehnition  of 
“other  waste  materials”,  however,  applies  only  to 
the  portion  of  the  definition  of  cellulosic  biomass 
ethwol  that  relates  to  displacement  of  fossil  fuels, 
and  does  not  apply  to  the  term  “other  waste 
materials”  as  otherwise  used  in  these  definitions. 

*®In  Section  IX  of  today’s  preamble  we  discuss 
our  analysis  of  the  lifecycle  ^el  impacts  of  the  RFS 
rule,  with  respect  to  greenhouse  gas  (GHG) 
emissions.  While  we  do  account  for  fuel  used  in 
hauling  materials  to  ethanol  plants  in  our  analysis, 
we  are  using  average  nationwide  values,  rather  than 
data  collected  for  individual  plants. 
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I  the  heat  source  in  ethanol  production 
I  for  economic  reasons.  We  note  also  that 
I  the  commenter  did  not  present  any 
I ;  evidence  to  the  contrary.  As  such,  we 
1=  continue  to  maintain  that  electricity  is 
I  not  “normally  used  in  the  production  of 
*  ethanol”  and  we  are  therefore  only 
!  considering  the  displacement  of  fossil 

I i  fuels  associated  with  thermal  energy  at 

the  plant. 

Owners  who  claim  their  product 
qualifies  as  cellulosic  biomass  ethanol 
based  on  the  90  percent  fossil  fuel 
displacement  through  the  use  of  waste 
,  materials  (i.e.,  animal  wastes,  and  other 
I  waste  materials)  are  required  under 
il  today’s  rule  to  keep  records  of  fuel 

(waste-derived  and  fossil  fuel)  used  for 
thermal  energy  for  verification  of  their 
claims.  They  will  also  be  required  to 
y  track  the  fossil  fuel  equivalent  of  any 
f;  off-site  generated  waste  heat  that  is 
[:  captured  and  which  displaces  fossil  fuel 

!  used  in  the  ethanol  production  process. 

1 1  Since  such  waste  heat  would  typically 

M  be  purchased  through  agreement  with 
;  the  off-site  owner,  we  do  not  feel  it 
1 !  burdensome  for  owners  to  track  such 
information.  Owners  will  therefore 
3  calculate  the  amount  of  energy  in  Btu’s 
i  associated  with  waste-derived  fuels 

i  (including  the  fossil  fuel  equivalent 

['  waste  heat),  and  divided  by  the  total 
[;  energy  in  Btus  used  to  produce  ethanol 
[5  in  a  given  year.  Ethanol  produced  from 
i  j  such  facilities  will  get  the  benefit  of  the 
h  2.5  ratio.  (Section  III.D.3.e  discusses  the 
ij  requirements  for  owners  of  facilities  that 
l  |  claim  to.  have  produced  cellulosic 
1  ethanol  under  the  90  percent 
J  displacement  provision,  but  which  fail 
l  ‘  to  meet  those  requirements.) 

c.  Ethanol  That  Is  Made  From  the  Non- 
j'  Cellulosic  Portions  of  Animal,  Other 

[■  Waste,  and  Municipal  Waste 

I;  “Waste  derived  ethanol”  is  defined  in 
[  f  the  Act  as  ethanol  derived  from  “animal 
wastes,  including  poultry  fats  and 
f.  poultry  wastes,  and  other  waste 
;  materials;  *  *  *  or  municipal  solid 
^  waste.”  Both  animal  wastes  and 
j4  municipal  solid  waste  are  also  listed  as 
[  j  allowable  feedstocks  for  the  production 
\i  of  “cellulosic  biomass  ethanol.”  When 
:  such  feedstocks  do  not  contain 

;  cellulose,  however,  the  resulting  ethanol 
I !  is  waste  derived.  Both  waste-derived 
t  i  and  cellulosic  ethanol  both  are 
■  j  considered  equivalent  to  2.5  gallons  of 
I '  renewable  fuel  when  determining 

I '  compliance  with  the  renewable  volume 
I';  obligation. 

I  ’  d.  Foreign  Producers  of  Cellulosic  and 

L;  Waste-Derived  Ethanol 

f  ?  Some  commenters  stated  that  foreign 

r  ethanol  producers  should  not  be  able  to 
h  have  their  cellulosic  or  waste-derived 


ethanol  treated  in  the  same  manner  as 
domestic  cellulosic  or  waste-derived 
ethanol  under  the  RFS  program  because 
of  the  difficulty  in  verifying  their 
compliance  with  the  provisions 
discussed  above.  Today’s  rule  allows 
such  producers  to  participate,  provided 
they  meet  the  requirements  discussed  in 
Section  IV.D.2.  of  the  preamble.  The 
requirements  for  foreign  producers  of 
cellulosic  or  waste-derived  ethanol  are 
different  than  for  domestic  producers 
and  allow  for  verification  of 
compliance. 

2.  What  Is  Biodiesel? 

The  Act  states  that  “The  term 
‘renewable  fuel’  includes  *  *  * 
biodiesel  (as  defined  in  section  312(f)) 
of  the  Energy  Policy  Act  of  1992.”  This 
definition,  as  modified  by  Section  1515 
of  the  Energy  Act  states: 

The  term  “biodiesel”  means  a  diesel  fuel 
substitute  produced  from  nonpetroleum 
renewable  resources  that  meets  the 
registration  requirements  for  fuels  and  fuel 
additives  established  by  the  Environmental 
Protection  Agency  under  section  7545  of  this 
title,  and  includes  biodiesel  derived  from 
animal  wastes,  including  poultry  fats  and 
poultry  wastes,  and  other  waste  materials,  or 
municipal  solid  waste  and  sludges  and  oils 
derived  from  wastewater  and  the  treatment  of 
wastewater. 

This  definition  of  biodiesel  would 
include  both  mono-alkyl  esters  which 
meet  the  current  ASTM  specification  D- 
6751-07  20  (the  most  common  meaning 
of  the  term  “biodiesel”)  that  have  been 
registered  with  EPA,  and  any  non-esters 
that  are  intended  for  use  in  engines  that 
are  designed  to  run  on  conventional, 
petroleum-derived  diesel  fuel,  have 
been  registered  with  the  EPA,  and  are 
made  from  any  of  the  feedstocks  listed 
above.  ' 

To  implement  the  above  definition  of 
biodiesel  in  the  context  of  the  RFS 
rulemaking  w'hile  still  recognizing  the 
unique  history  and  role  of  mono-alkyl 
esters  meeting  ASTM  D-6751,  we  have 
divided  the  Act’s  definition  of  biodiesel 
into  two  separate  parts:  Biodiesel 
(mono-alkyl  esters)  and  non-ester 
renewable  diesel.  The  combination  of 
“biodiesel  (mono-alkyl  esters)”  and 
“non-ester  renewable  diesel”  in  the 
regulations  fulfills  the  Act’s  definition 
of  biodiesel.  Commenters  supported 
EPA’s  approach  in  defining  biodiesel  in 
this  manner. 


In  the  event  that  the  ASTM  specification  D- 
6751  is  succeeded  with  an  updated  speciflcation  in 
the  future,  EPA  may  revise  the  regulations 
accordingly  at  such  time.  Regulations  cannot  be 
promulgated  that  only  reference  “the  most  recent 
version"  of  an  ASTM  standard,  since  doing  so 
would  place  the  American  Society  for  Testing  and 
Materi^s  in  the  position  of  a  regulatory  body. 


a.  Biodiesel  (Mono-Alkyl  Esters) 

Under  today’s  rule,  the  term 
“biodiesel  (mono-alkyl  esters)”  means  a 
motor  vehicle  fuel  which:  (1)  Meets  the 
registration  requirements  for  fuels  and 
fuel  additives  established  by  the 
Environmental  Protection  Agency  under 
section  7545  of  this  title  (Clean  Air  Act 
Section  211);  (2)  is  a  mono-alkyl  ester; 

(3)  meets  ASTM  specification  D-6751- 
07;  (4)  is  intended  for  use  in  engines 
that  are  designed  to  run  on 
conventional,  petroleum-derived  diesel 
fuel,  and  (5)  is  derived  from 
nonpetroleum  renewable  resources. 

b.  Non-Ester  Renewable  Diesel 

The  term  “non-ester  renewable 
diesel”  means  a  motor  vehicle  fuel 
which:  (1)  Meets  the  registration 
requirements  for  fuels  and  fuel  additives 
established  by  the  Environmental 
Protection  Agency  under  section  7545  of 
this  title  (Clean  Air  Act  Section  211);  (2) 
is  not  a  mono-alkyl  ester;  (3)  is  intended 
for  use  in  engines  that  are  designed  to 
run  on  conventional,  petroleum-derived 
diesel  fuel,  and  (4)  is  derived  from 
nonpetroleum  renewable  resources. 
Current  examples  of  a  non-ester 
renewable  diesel  include:  “Renewable 
diesel”  produced  by  the  Neste  or  UOP 
process,  or  diesel  fuel  produced  by 
processing  fats  and  oils  through  a 
refinery  hydrotreating  process. 

3.  Does  Renewable  Fuel  Include  Motor 
Fuel  That  Is  Made  From  Coprocessing  a 
Renewable  Feedstock  With  Fossil  Fuels? 

Renewable  fuels  can  be  produced  by 
processing  biologically  derived  wastes 
such  as  animal  fats,  as  well  as  other 
nonpetroleum  based  feedstocks  in  a 
traditional  refinery — that  is,  a  refinery 
that  normally  uses  crude  oil  or  other 
fossil  fuel-based  blendstocks  as  feeds  to 
processing  units.  Such  wastes  are  pre- 
processed  so  that  they  are  in  liquid  form 
to  enable  their  further  processing  in 
units  at  a  traditional  refinery.  In  the 
proposed  rule,  we  defined  such 
feedstocks  as  “biocrudes”  and  included 
a  discussion  on  how  the  fuels  resulting 
from  these  feedstocks  should  be 
counted.  Our  basic  approach  remains 
the  same.  We  have  changed  the  term 
“biocrudes”  to  “renewable  crudes”, 
since  we  believe  it  is  more  accurate.  We 
are  providing  additional  discussion  in 
this  preamble  on  how  renewable  fuels 
are  made  from  renewable  crudes. 

The  fuels  resulting  from  the  co¬ 
processing  of  the  pre-processed  liquid 
form  of  these  renewable  crudes  (i.e., 
those  feedstocks  listed  in  the  definition 
of  “renewable  fuel”  and,  for  biodiesel, 
in  the  statutory  definition  of 
“biodiesel”)  in  a  traditional  refinery  are 
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themselves  indistinguishable  from  the 
gasoline  and  diesel  products  produced 
from  crude  oil.  As  such,  the  treatment 
of  any  resulting  renewable  fuel  presents 
a  particular  complication  in  terms  of 
RFS  program  compliance — namely,  if 
such  fuels  are  indistinguishable  from 
gasoline  and  diesel  produced  from 
crude  oil  feedstocks,  how  are  the 
volumes  to  be  measured?  Also,  some 
renewable  feedstocks  are  used  to 
produce  renewable  diesel  (discussed  in 
Section  III.B.2  above).  In  other 
circumstances  renewable  feedstocks  are 
processed  in  dedicated  facilities  or 
units — that  is,  in  either  (1)  facilities 
other  than  refineries  that  process  fossil 
fuels,  (2)  equipment  located  within  a 
traditional  refinery  but  which  is 
dedicated  to  renewable  feedstocks,  or 
(3)  equipment  located  within  a 
traditional  refinery  that  processes 
renewable  and  conventional  feedstocks 
but  solely  for  the  production  of  motor 
vehicle  fuels. 

The  processing  approach  for  the 
renewable  feedstock  dictates  whether 
the  resulting  fuel  is  distinguishable  from 
crude  oil-based  fuels  by  virtue  of  its 
being  m!ade  and  stored  separately  from 
fossil  fuels  as  discussed  in  further  detail 
below.  Therefore,  our  method  for 
counting  renewable  fuels  made  from 
renewable  feedstocks  differ  based  on 
how  the  renewable  feedstock  is 
processed 

a.  Definition  of  “Renewable  Crudes” 
and  “Renewable  Crude-Based  Fuels” 

Under  some  circumstances  renewable 
feedstocks  can  be  preprocessed  into  a 
liquid  that  is  similar  to  petroleum-based 
feedstocks  used  in  traditional  refineries. 
We  are  classifying  such  liquids  as 
“renewable"  crudes,”  and  any  motor 
vehicle  fuel  that  is  made  from  such 
liquids  is  defined  broadly  as  “renewable 
crude-based  fuel”. 

There  are  three  approaches  that  can 
be  taken  to  making  renewable  fuels  from 
renewable  crudes.  The  first  would 
include  gasoline  or  diesel  products 
resulting  from  the  processing  of  ' 
renewable  crudes  in  production  units 
within  refineries  that  simultaneously 
process  crude  oil  and  other  petroleum 
based  feedstocks.  In  these  cases,  the 
final  product  consists  of  a  mixture  of 
renewable  fuel  and  fossil-based  fuel, 
and  may  include  both  motor  vehicle 
fuel  and  non-motor  vehicle  fuel.  The 
second  approach  would  include  diesel 
and  other  products  resulting  from 
processing  renewable  crudes  at  a  stand¬ 
alone  facility  that  does  not  process  any 
fossil  fuels,  or  at  a  facility  dedicated  to 
renewable  crudes  within  a  traditional 


refinery. In  this  case,  a  batch  of 
renewable  crude  used  as  feedstock  to  a 
production  unit  would  replace  crude  oil 
or  other  petroleum  based  feedstocks 
which  ordinarily  would  be  the  feedstock 
in  that  process  unit.  The  third  approach 
would  be  non-ester  renewable  diesel 
fuel  produced  by  processing  fats  and 
oils  through  a  refinery  hydrotreating 
process.  All  three  approaches  can 
produce  renewable  fuel  that  is  valid  for 
compliance  purposes  under  the  RFS 
program,  but  the  measmement  of  . 
volumes  produced  and/or  their 
associated  Equivalence  Values  may 
differ. 

b.  How  Are  Renewable  Crude-Based 
Fuel  Volumes  Measured? 

As  discussed  above,  some  renewable 
feedstocks  are  processed  in  facilities  < 
other  than  refineries,  or  in  equipment 
located  within  a  traditional  refinery  but 
which  is  dedicated  to  renewable 
feedstocks.  The  resulting  product  is 
“renewable  diesel”  (and  such  units  may 
in  the  future  also  produce  “renewable 
gasoline”  though  none  is  currently 
made  in  such  dedicated  facilities).  In 
other  situations,  renewable  crudes  are 
coprocessed  along  with  crude  oils  in 
traditional  refineries,  resulting  in 
gasoline  or  diesel  products  that  may  be 
combinations  of  renewable  and  non- 
renev^able  fuels. 

In  the  case  of  renewable  crude 
coprocessed  with  fossil  fuels  in 
refineries,  we  are  assuming  that  all  of 
the  renewable  crude  used  as  a  feedstock 
in  a  refinery  unit  will  end  up  as  a 
renewable  crude-based  fuel  that  is  valid 
for  RFS  compliance  purposes.  We  are 
taking  this  approach  because  renewable 
crudes  that  are  processed  through 
distillate  hydrotreaters  are  first  pre- 
processed  so  that  they  are  in  liquid 
form,  and  such  liquid  produces  diesel 
fuel  in  volumes  approximately  equal  to 
the  amount  that  is  input  to  the 
hydrotreater.  We  are  assuming  that 
renewable  crudes  could  also  be 
processed  in  other  process  units  at 
refineries  to  make  gasoline.  The 
renewable  crude  processed  at  a  refinery 
is  functionally  equivalent  to  crude  oil, 
and  the  end  products  (gasoline  and/or 
diesel)  are  indistinguishable  from 
products  made  from  crude  oil.  Thus, 
rather  than  requiring  the  refiner  to 
document  what  portion  of  the 
renewable  crude-based  fuel  is  renewable 
fuel,  we  are  requiring  that  the  volume  of 
the  renewable  crude  itself  count  as  the 
volume  of  renewable  fuel  produced  for 
the  purposes  of  determining  the  volume 


Renewable  crude-based  fuels  will  need  to  be 
registered  under  the  provisions  contained  in  40  CFR 
79  Part  4  before  they  can  be  sold  commercially. 


block  codes  that  are  in  the  RIN 
(discussed  in  further  detail  in  Section 
III. D). 22  The  general  counting  procedure 
for  renewable  crude-based  fuels  that  are 
not  derived  through  coprocessing  with 
fossil  fuels  is  that  the  volumes  of 
renewable  fuel  produced  are  measured 
directly,  and  an  appropriate 
Equivalence  Value  fs  assigned  according 
to  the  methodology  discussed  in  Section 
III.B.4. 

4.  What  Are  “Equivalence  Values”  for 
Renewable  Fuel? 

One  question  that  EPA  needed  to 
address  in  developing  the  regulations 
was  how  to  count  volumes  of  renewable 
fuel  in  determining  compliance  with  the 
renewable  volume  obligation.  The  Act 
stipulates  that  every  gallon  of  waste- 
derived  ethanol  and  cellulosic  biomass 
ethanol  should  count  as  if  it  were  2.5 
gallons  for  RFS  compliance  purposes. 
The  Act  does  not  stipulate  similar 
values  for  other  renewable  fuels,  but  as 
described  below  we  believe  it  is 
appropriate  to  do  so. 

We  are  requiring  that  the 
“Equivalence  Values”  for  renewable 
fuels  other  than  those  for  which  specific 
values  are  set  forth  in  the  Act  be  based 
on  their  energy  content  in  comparison 
to  the  energy  content  of  ethanol, 
adjusted  as  necessary  for  their 
renewable  content.  The  result  is  an 
Equivalence  Value  for  corn  ethanol  of 
1.0,  for  biobutanol  of  1.3,  for  biodiesel 
(mono  alkyl  ester)  of  1.5,  and  for  non¬ 
ester  renewable  diesel  of  1.7.  However, 
the  methodology  can  be  used  to 
determine  the  appropriate  equivalence 
value  for  any  other  potential  renewable 
fuel  as  well. 

This  section  describes  why  the  use  of 
the  Equivalence  Value  approach  in 
today’s  rule  is  appropriate  under  the 
Act,  and  our  conclusions  regarding  the 
possible  future  use  of  lifecycle  analyses 
as  the  basis  of  Equivalence  Values. 

a.  Authority  Under  the  Act  To  Establish 
Equivalence  Values 

We  are  requiring  that  Equivalence 
Values  be  assigned  to  every  renewable 
fuel  to  provide  an  indication  of  the 
number  of  gallons  that  can  be  claimed 
for  compliance  purposes  for  every 
physical  gallon  of  renewable  fuel.  An 
Equivalence  Value  of  1.0  means  that 
every  physical  gallon  of  renewable  fuel 
counts  as  one  gallon  for  RFS  compliance 
purposes.  An  Equivalence  Value  greater 
than  1.0  means  that  every  physical 
gallon  of  renewable  fuel  counts  as  more 
than  one  gallon  for  RFS  compliance 


We  are  considering  the  volumes  of  renewable 
crude  itself,  not  the  feedstocks  that  are  made  into 
renewable  crude. 


r 
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1  purposes,  while  a  value  less  than  1.0 
counts  as  less  than  one  gallon. 

We  have  interpreted  the  Act  as 
allowing  us  to  develop  Equivalence 
Values  according  to  the  methodology 
discussed  below.  We  believe  that  the 
use  of  Equivalence  Values  based  on 
t  energy  content  in  comparison  to  the 
I  energy  content  of  ethanol  is  consistent 
I  with  the  intent  of  Congress  to  treat 
I  different  renewable  fuels  differently  in 
I  different  circumstances,  and  to  provide 

[incentives  for  use  of  renewable  fuels  in 
certain  circumstances,  as  evidenced  by 
those  specihc  circumstances  addressed 
by  Congress.  The  Act  has  several 
provisions  that  provide  for  mechanisms 
other  than  straight  volume  measurement 
I  to  determine  the  value  of  a  renewable 

Ifuel  in  terms  of  RFS  compliance.  For 
example,  1  gallon  of  cellulosic  biomass 
or  waste  derived  ethanol  is  to  be  treated 
1  as  2.5  gallons  of  renewable  fupl.  EPA  is 
I  also  required  to  establish  an 
I  “appropriate  amount  of  credits”  for 
[  biodiesel,  and  to  provide  for  “an  . 

[  appropriate  amount  of  credit”  for  using 
more  renewable  fuels  than  are  required 
to  meet  your  obligation.  EPA  is  also  to 
determine  the  “renewable  fuel  portion” 
of  a  blending  component  derived  from 
a  renewable  fuel.  These  statutory 
provisions  provide  evidence  that 
Congress  did  not  limit  this  program 
solely  to  a  straight  volume  measurement 
of  gallons  in  the  context  of  the  RFS 
program. 

In  response  to  the  NPRM,  some 
j  commenters  supported  our  view  that  the 
I  Act  provides  sufficient  context  and 
direction  to  permit  the  use  of 
Equivalence  Values,  while  other 
commenters  opposed  this  view.  Some 
parties  commented  that  the 
methodology  proposed  in  the  NPRM  did 
f  not  go  far  enough.  These  parties  argued 
I  that  instead  of  energy  content,  EPA 
I  should  be  using  lifecycle  impacts  to  set 
the  Equivalence  Values.  Lifecycle 
I  analyses  are  discussed  in  more  detail  in 
[  Section  III.B.4.C. 

Parties  that  opposed  our  proposed 
approach  to  Equivalence  Values  argued 
I  that  since  the  Act  did  not  explicitly  give 
'  EPA  the  authority  to  set  Equivalence 
I  Values  for  renewable  fuels  other  than 
j  cellulosic  biomass  ethanol  and  waste- 
I  derived  ethcmol,  EPA  had  no  authority 
I  to  do  so.  In  their  view,  the  explicit 
{  inclusion  of  a  2.5  credit  value  for 
f  cellulosic  and  waste-derived  ethanol 

f  and  the  omission  of  any  credit  values 

t  for  other  renewables  fuels  should  be 
t  taken  as  evidence  that  Congress 
i  intended  all  other  renewable  fuels  to 
I  •  have  Equivalence  Values  of  1.0. 
f  We  disagree  that  our  discretion  is  so 

I  strictly  limited.  The  Act  specifically 

t  gave  EPA  the  authority  to  determine  an 


“appropriate”  credit  for  biodiesel,  and 
also  establishes  a  2.5  value  for  cellulosic 
biomass  ethanol  and  waste-derived 
ethanol.  As  ethanol  and  biodiesel  were 
likely  the  two  primary  renewable  fuels 
envisioned  in  the  near-term  under  the 
Act,  it  would  seem  normal  for  Congress 
to  have  focused  on  these.  However? 
Congress  also  clearly  allowed  for  other 
renewable  fuels  to  participate  in  the  ’ 
RFS  program,  and  it  is  appropriate  for 
EPA  to  consider  how  they  should  be 
treated  under  the  Act.  Furthermore,  in 
addition  to  the  Act’s  direction  that  EPA 
determine  an  appropriate  level  of  credit 
for  biodiesel,  the  Act  also  directs  EPA 
to  determine  the  “appropriate”  amount 
of  credit  for  renewable  fuel  use  in 
excess  of  the  required  volumes,  and  to 
determine  the  “renewable  fuel  portion” 
of  a  blending  component  derived  from 
a  renewable  fuel.  These  statutory 
provisions  lend  further  support  to  our 
belief  that  Congress  did  not  limit  the 
RFS  program  solely  to  a  straight  volume 
measurement  of  gallons.  Having 
concluded  that  it  is  appropriate  to 
determine  an  appropriate  level  of  credit 
for  biodiesel  based  on  energy  content  as 
compared  to  ethanol,  EPA  is  using  a 
consistent  approach  for  other  types  of 
renewable  fuels  for  which  a  specific 
statutory  credit  value  is  not  prescribed. 

Another  reason  given  by  parties 
opposing  our  approach  to  Equivalence 
Values  was  that  Equivalence  Values 
higher  than  1.0  would  result  in  actual 
volumes  of  renewable  fuel  being  less 
than  the  volumes  required  by  the  Act. 
Although  it  is  true  that  the  Act  specifies 
the  annual  volumes  of  renewable  fuel 
that  the  program  must  require  and 
directs  EPA  to  promulgate  regulations 
ensuring  that  gasoline  sold  each  year 
“contains'the  applicable  volume  of 
renewable  fuel,”  the  Act  also  contains 
language  that  makes  the  achievement  of 
those  volumes  imprecise.  For  instance, 
the  deficit  carryover  provision  allows 
any  obligated  party  to  fail  to  meet  its 
RVO  in  one  year  if  it  meets  the  deficit 
and  its  RVO  in  the  next  year.  If  many 
obligated  parties  took  advantage  of  this 
provision,  it  could  result  in  the 
nationwide  total  volume  obligation  for  a 
particular  calendar  year  not  being  met. 
In  addition,  the  calculation  of  the 
renewable  fuel  standard  is  based  on 
projected  nationwide  gasoline  volumes 
provided  by  ElA  (see  Section  III. A).  If 
the  projected  gasoline  volume  falls  short 
of  the  actual  gasoline  volume  in  a  given 
year,  the  standard  will  fail  to  create  the 
demand  for  the  full  renewable  fuel 
volume  required  by  the  Act  for  that 
year.  The  Act  contains  no  provision  for 
correcting  for  underestimated  gasoline 
volumes,  and  as  a  result  the  volumes 


required  by  the  Act  may  not  be 
consumed  in  use. 

Some  commenters  disagreed  with  our 
belief  that  there  will  only  be  very 
limited  additional  situations  where  an 
Equivalence  Value  other  than  1.0  is 
used.  They  expressed  concern  that  the 
provision  for  Equivalence  Values  will 
interfere  with  meeting  the  total  national 
volume  goals  for  usage  of  renewable 
fuel. 

While  in  the  long  term  we  agree  that 
renewable  fuels  with  an  Equivalence 
Value  greater  than  1.0  may  grow  to 
become  a  larger  portion  of.  the 
renewable  fuel  pool,  we  do  not  believe 
that  this  is  likely  to  be  the  case  before 
2013,  the  time  period  when  the  statute 
specifies  the  overall  national  volumes. 
EPA  will  be  issuing  a  new  rule  prior  to 
2013,  and  can  reconsider  its  approach  to 
Equivalence  Values  for  renewable  fuel 
at  that  time  if  it  is  appropriate  to  do  so. 
For  instance,  EIA  projects  that  biodiesel 
volumes  will  reach  300  million  gallons 
by  2012.  With  the  Equivalence  Value  of 
1.5  that  we  are  finalizing  today,  this 
means  that  the  7.5  billion  gallons 
required  by  the  Act  for  2012  could  be 
met  with  7.35  billion  gallons  of 
renewable  fuel.  However,  this  result  is 
well  within  the  variability  in  actual 
volumes  resulting  from  the  other 
statutory  provisions  described  above, 
and  would  still  result  in  7.5  billon 
gallons  of  ethanol-equivalent  (in  terms 
of  energy  content)  renewable  fuel  being 
consumed.  Congress  explicitly 
recognized  the  expected  use  of  credits 
for  biodiesel,  as  it  did  for  cellulosic 
ethanol.  By  requiring  or  authorizing 
EPA  to  assign  credit  values  for  such 
products.  Congress  recognized  that  the 
national  voliunes  specified  in  the  Act 
would  not  necessarily  be  met  on  a 
gallon  per  gallon  basis.  For  the  very 
limited  number  of  other  renewable  fuels 
not  covered  by  these  express  statutory 
provisions,  assigning  an  equivalence 
value  is  consistent  with  this  overall 
approach.  Moreover,  EIA  is  projecting 
that  the  total  volume  of  renewable  fuel 
will  exceed  the  Act’s  requirements  by  a 
substantial  margin  due  primarily  to  the 
favorable  economics  of  ethanol  in 
comparison  to  gasoline.  Under  such 
projections,  the  existence  of  renewable 
fuels  with  Equivalence  Values  higher 
than  1.0  will  have  no  impact  on  the 
demand  for  renewable  fuel. 

Finally,  the  Act  also  contains 
language  indicating  that  EPA  has 
flexibility  in  determining  how  various 
renewable  fuels  should  count  towards 
meeting  the  required  annual  volumes. 
For  instance,  valid  renewable  fuels  are 
defined  as  those  that  “replace  or  reduce 
the  quantity  of  fossil  fuel  present  in  a 
fuel  mixture  used  to  operate  a  motor 
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vehicle.”  Fossil  fuels  such  as  gasoline  or 
diesel  are  only  replaced  or  reduced  to 
the  degree  that  the'  energy  they  contain 
is  replaced  or  reduced.  We  do  not 
believe  it  would  be  appropriate  to  treat 
a  renewable  fuel  with  very  low 
volumetric  energy  content  as  being 
equivalent  to  a  renewable  fuel  with  very 
high  volumetric  energy  content,  since 
the  impact  on  motor  vehicle  fossil  fuel 
use  is  very  different  for  these  two 
renewable  fuels.  The  use  of  Equivalence 
Values  based  on  volumetric  energy 
content  helps  to  achieve  this  goal. 

A  case  in  point  would  be  butanol.  It 
is  produced  from  the  same  feedstocks  as 
ethanol  (i.e.,  starch  crops  such  as  corn) 
in  a  similar  process.  However,  it  results 
in  an  alcohol  with  a  higher  volumetric 
energy  content  than  ethanol.  If  we  were 
to  give  butanol  an  Equivalence  Value  of 
1.0,  it  would  provide  an  economic 
disincentive  for  corn  to  be  used  to 
produce  butanol  instead  of  ethanol. 

As  a  result,  we  continue  to  believe 
that  the  assignment  of  Equivalence 
Values  other  than  1.0  to  some  renewable 
fuels  is  a  reasonable  way  for  the  RFS 
program  to  establish  “appropriate” 
credit  values  while  also  ensuring  that 
the  Act’s  volume  obligations,  read 
together  with  the  Act’s  directions 
regarding  credit  values  towards 
fulfillment  of  that  obligation,  are 
satisfied.  This  approach  is  consistent 
with  the  way  Congress  treated  the 
various  specific  circumstances  noted 
above,  and  thus  is  basically  a 
continuation  of  that  process. 

b.  Energy  Content  and  Renewable 
Content  as  the  Basis  for  Equivalence 
Values 

To  appropriately  account  for  the 
different  energy  contents  of  different 
renewable  .fuels  as  well  as  the  fact  that 
some  renewable  fuels  actually  contain 
some  non-renewable  content,  we  are 
requiring  that  Equivalence  Values  be 
calculated  using  both  the  renewable 
content  of  a  renewable  fuel  and  its 
energy  content.  This  section  describes 
the  calculation  methodology  for 
Equivalence  Values. 

In  order  to  take  the  energy  content  of 
a  renewable  fuel  into  account  when 
calculating  the  Equivalence  Values,  we 
must  identify  an  appropriate  point  of 
reference.  Ethanol  is  a  reasonable  point 
of  reference  as  it  is  currently  the  most 
prominent  renewable  fuel  in  the 
transportation  sector,  and  it  is  likely 
that  the  authors  of  the  Act  saw  ethanol 
as  the  primary  means  through  which  the 
required  volumes  would  be  met  in  at 
least  the  first  years  of  the  RFS  program. 
By  comparing  every  renewable  fuel  to 
ethanol  on  an  equivalent  energy  content 
basis,  each  renewable  fuel  is  assigned  an 


Equivalence  Value  that  precisely 
accounts  for  the  amount  of  petroleum  in 
motor  vehicle  fuel  that  is  reduced  or 
replaced  by  that  renewable  fuel  in 
pomparison  to  ethanol.  To  the  degree 
that  corn-based  ethanol  continues  to 
dominate  the  pool  of  renewable  fuel, 
this  approach  allows  actual  volumes  of 
renewable  fuel  to  be  consistent  with  the 
volumes  required  by  the  Act. 

Equivalence  Values  also  account  for 
the  renewable  content  of  renewable 
fuels,  since  the  presence  of  any  non¬ 
renewable  content  impairs  the  ability  of 
the  renewable  fuel  to  replace  or  reduce 
the  quantity  of  fossil  fuel  present  in  a 
fuel  mixture  used  to  operate  a  motor 
vehicle.  The  Act  specifically  states  that 
only  the  renewable  fuel  portion  of  a 
blending  component  should  be 
considered  part  of  the  applicable 
volume  under  the  RFS  program.  As 
described  in  more  detail  below,  we  have 
interpreted  this  to  mean  that  every 
renewable  fuel  should  be  evaluated  at 
the  molecular  level  to  distinguish 
between  those  molar  fractions  that  were 
derived  from  a  renewable  feedstock, 
versus  those  molar  fractions  that  were 
derived  from  a  fossil  fuel  feedstock. 
Along  with  energy  content  in 
comparison  to  ethanol,  the  relative 
energy  fraction  of  renewable  versus  non¬ 
renewable  content  is  thus  used  directly 
as  the  basis  for  the  Equivalence  Value. 

We  are  requiring  that  the  calculation 
of  Equivalence  Values  sipiultaneously 
take  into  account  both  the  renewable 
content  of  a  renewable  fuel  and  its 
energy  content  in  comparison  to 
denatured  ethanol.  To  accomplish  this, 
we  are  requiring  the  following  formula: 
EV  =  (Rrf  /  Reth)  X  {ECrf  /  ECEth) 

Where: 

EV  =  Equivalence  Value  for  the  renewable 
fuel. 

Rri  =  Renewable  content  of  the  renewable 
fuel,  in  percent  of  molecular  energy. 

Ri  ,h  =  Renewable  content  of  denatured 

ethanol,  in  percent  of  molecular  energy. 
ECri  =  Energy  content  of  the  renewable  fuel,  . 

in  Btu  per  gallon  (LHV). 

ECi  ,h  =  Energy  content  of  denatured  ethanol, 
in  Btu  per  gallon  (LHV). 

Instead  of  the  higher  heating  value, 
the  lower  heating  value  (LHV)  is  used  to 
represent  energy  content  because  it 
more  accurately  reflects  the  energy 
available  in  the  fuel  to  produce  work. 

R  is  a  measure  of  that  portion  of  the 
renewable  fuel  molecules  which  can  be 
considered  to  have  come  from  a 
renewable  source.  Since  R  (that  is,  Rrf 
and  Reoi)  is  being  combined  with 
relative  energy  content  in  the  formula 
above,  the  value  of  R  cannot  be  based 
on  the  weight  fraction  of  the  atoms  in 
the  molecule  which  came  from  a 
renewable  feedstock  (the  “renewable 


atoms”),  but  rather  must  be  based  on  the 
energy  inherent  in  that  portion  of  the 
molecules  comprised  of  renewable 
atoms.  To  identify  the  renewable  atoms 
within  the  molecules  that  comprise  the 
renewable  fuel,  we  must  examine  the 
chemical  process  through  which  the  j 
renewable  fuel  was  produced.  A 
detailed  explanation  of  calculations  for 
R  and  several  examples  are  given  in  a 
technical  memorandum  in  the  docket. ' 

In  the  case  of  ethanol,  denaturants  are  1 
added  to  preclude  the  ethanol’s  use  as  I 
food.  Denaturants  are  generally  a  fossil-  ] 
fuel  based,  gasoline-like  hydrocarbon  in  | 
concentrations  of  2-5  volume  percent, 
with  5  percent  being  the  most  common 
historical  level.  One  commenter  argued 
that  the  Equivalence  Value  of  ethanol  1 

must  be  specified  as  0.95  for  this  very 
reason.  However,  as  described  in  the 
NPRM,  we  believe  that  the  Equivalence 
Value  for  ethanol  should  be  specified  as 
1.0  despite  the  presence  of  a  denaturant. 
First,  as  stated  above,  ethanol  is 
expected  to  dominate  the  renewable  fuel 
pool  for  at  least  the  next  several  years, 
and  it  is  likely  that  the  authors  of  the 
Act  recognized  this  fact.  Thus  it  seems 
likely  that  it  was  the  intent  of  the 
authors  of  the  Act  that  each  physical 
gallon  of  denatured  ethanol  be  counted 
as  one  gallon  for  RFS  compliance 
purposes.  Second,  the  accounting  of 
ethanol  has  historically  ignored  the 
presence  of  the  denaturant.  For 
instance,  under  Internal  Revenue 
Service  (IRS)  regulations  the  denaturant 
can  be  counted  as  ethanol  by  parties 
filing  claims  to  the  IRS  for  the  federal 
excise  tax  credit.  Also,  EIA  reporting 
requirements  for  ethanol  producers 
allow  them  to  include  the  denaturant  in 
their  reported  volumes.  The  commenter 
arguing  for  the  use  of  an  Equivalence 
Value  of  0.95  for  ethanol  provided  no 
additional  information  to  counter  these 
arguments. 

Since  we  are  requiring  that  denatured 
ethanol  be  assigned  an  Equivalence 
Value  of  1.0,  this  must  be  reflected  in 
the  values  of  Reih  and  ECeii,-  We  have 
calculated  these  values  to  be  93.1 
percent  and  77,550  Btu/gal, 
respectively.  Details  of  these 
calculations  can  be  found  in  the 
aforementioned  technical  memorandum 
to  the  docket.  The  final  equation  to  be 
used  for  calculation  of  Equivalence 
Values  is  therefore: 

EV  =  (R  /  0.931)  *  (EC  /  77,550) 

Where: 

EV  =  Equivalence  Value  for  the  renewable 
fuel. 


"C^alculation  of  equivalence  values  for 
renewable  fuels  under  the  RFS  program",  memo 
from  David  Korolney  to  EPA  Air  Docket  OAR- 
2005-0161. 
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R  =  Renewable  content  of  the  renewable  fuel, 
expressed  as  a  percent,  on  an  energy 
basis,  of  the  renewable  fuel  that  comes 
from  a  renewable  feedstock. 

EC  =  Energy  content  of  the  renewable  fuel, 
in  Btu  per  gallon  (lower  heating  value). 

For  the  specific  case  of  biogas  which 
cannot  be  measured  in  volumetric  units, 
we  are  specifying  that  77,550  Btu  of 
biogas  will  be  considered  to  be  the 
equivalent  of  one  gallon  of  renewable 
fuel. 

The  calculation  of  the  Equivalence 
Value  for  a  particular  renewable  fuel 
can  lead  to  values  that  deviate  only 
slightly  firom  1.0,  and/or  can  have 
varying  degrees  of  precision  depending 
on  the  uncertainty  in  the  value  of  R  or 
ECrf.  In  the  NPRM  we  proposed  several 
simplifications  to  streamline  the 
application  of  Equivalence  Values  in  the 
context  of  the  RFS  program.  These 
included  the  use  of  pre-specified  bins, 
rounding,  and  the  use  of  an  Equivalence 
Value  of  1.0  when  the  calculated  value 
was  close  to  1.0.  We  received  some 
comments  suggesting  that  these  three 
simplifications  uimecessarily 
complicated  the  determination  of 
Equivalence  Values.  Based  on 
comments  received,  we  have 
determined  for  the  final  rule  to  simplify 
the  application  of  Equivalence  Values 
by  only  requiring  the  calculated  values 
be  rounded  to  the  first  decimal  place. 
Also,  based  on  consideration  of 
comments  received  on  how  such 
products  should  be  counted,  for 
renewable  diesel  produced  by 
processing  fats  and  oils  through  a 
refinery  hydrotreating  process,  we  have 
determined  that  the  default  Equivalence 
Value  should  be  1.7  consistent  with 
renewable  diesel  produced  through 
other  processes.  This  approach 
recognizes  that  hydrotreating  produces  a 
product  consistent  with  our  definition 
of  non-ester  renewable  diesel. 
Furthermore,  based  on  comments 
received,  the  volume  of  the  final 
product  is  expected  to  be  comparable  to 
the  volume  of  the  input  renewable 
crude.  Therefore,  the  volume  of 
renewable  crude  will  be  used  as  a 
surrogate  for  the  volume  of  the  final 
product.  With  the  exception  of 
renewable  diesel  produced  through 
hydroteating  fats  or  oils  which  is 
identical  to  renewable  diesel,  none  of 
the  specific  Equivalence  Values 
proposed  in  the  NPRM  have  changed  as 
a  result  of  this  simplification.  The  final 
values  are  shown  in  the  table  below. 


Table  III.B.4-1.— Equivalence 
Values  for  Some  Renewable  Fuels 


Equiva¬ 

lence 

value 

(EV) 

Cellulosic  biomass  ethanol  or 

• 

waste-derived  ethanol  . 

Ethanol  from  com,  starches,  or 

2.5 

sugar  . 

1.0 

Biodiesel  (mono  alkyl  ester) . 

Non-ester  renewEible  diesel  and 

1.5 

hydrotreated  renewable  crudes 

1.7 

Butanol . 

1.3 

Renewable  crude-based  fuels . 

1.0 

Consistent  with  the  NPRM,  the 
Equivalence  Value  for  renewable  crude- 
based  fuels  is  1.0.  Although  some 
renewable  crude-based  fuels  might 
warrant  a  higher  value  based  on  their 
energy  content,  it  is  also  likely  that 
some  of  the  renewable  crude  does  not 
end  up  as  a  motor  vehicle  fuel.  Rather 
than  requiring  the  refiner  to  document 
what  portion  of  the  biocrude-based 
renewable  fuel  is  other  than  diesel  or 
gasoline  (e.g.,  jet  fuel),  we  are 
combining  the  Equivalence  Value  of  1.0 
with  a  requirement  that  the  volume  of 
the  renewable  crude  itself  count  as  the 
volume  of  renewable  fuel  produced  for 
the  purposes  of  determining  the  volume 
block  codes  that  are  in  the  RIN 
(discussed  in  further  detail  in  Section 
III.D).  While  this  approach  may  result  in 
some  products  such  as  jet  fuel  being 
counted  as  renewable  fuel,  we  believe 
the'  majority  of  the  products  produced 
will  be  motor  vehicle  fuel  because  we 
assume  refiners  who  elect  to  use 
biocrudes  would  do  so  to  help  meet  the 
requirements  of  this  rule.  Furthermore, 
both  diesel  and  gasoline  presently  make 
up  abou|  85  percent  of  the  product  slate 
of  refineries  on  average.  This  amount 
that  has  been  steadily  increasing  for 
over  time,  and  we  expect  that  the 
percentage  will  continue  to  increase  as 
demand  for  gasoline  and  diesel 
increases.  Thus  the  designation  of  an 
Equivalence  Value  of  1  0  balances  out 
the  potentially  higher  energy  content  of 
renewable  crude-based  fuels  with  the 
potential  for  lower  yields  of  renewable 
fuel  produced  as  motor  vehicle  fuel.  We 
received  no  comment  on  this  issue  and 
are  finalizing  it  as  proposed. 

Since  there  are  a  wide  variety  of 
possible  renewable  fuels  that  could 
qualify  under  the  RFS  program,  there 
may  be  cases  in  which  a  party  produces 
a  renewable  fuel  not  shown  in  Table 
III.B.4-1.  A  party  may  also  produce  a 
renewable  fuel  listed  in  the  above  table. 


*'*The  2.5  value  is  specified  by  the  Energy  Act, 
and  is  not  based  on  the  EV  formula  discussed 
earlier. 


but  which  has  a  different  renewable 
content  or  energy  content  than  the 
values  assumed  for  our  calculations.  For 
such  cases  we  have  created  a  regulatory 
mechanism  through  which  the  producer 
may  submit  a  petition  to  the  Agency 
describing  the  renewable  fuel,  its 
feedstock  and  production  process,  and 
the  calculation  of  its  Equivalence  Value. 
The  Agency  will  review  the  petition  and 
approve  an  appropriate  Equivalence 
Value  based  on  the  information 
provided.  We  will  publish  newly 
assigned  Equivalence  Values  in  the 
Federal  Register  at  the  same  time  as  the 
annual  standard  is  published  each 
November. 

In  the  NPRM,  we  also  described  an 
additional  approach  to  setting  the 
Equivalence  Value  for  biodiesel  (mono 
alkyl  esters).  Since  ethanol  deriyed  from 
waste  products  such  as  animal  wastes 
and  municipal  solid  waste  will  be 
assigned  an  Equivalence  Value  of  2.5 
based  on  a  requirement  in  the  Act,  we 
pointed  out  that  it  might  be  appropriate 
to  create  a  parallel  provision  for 
biodiesel  made  from  wastes.  Under  this 
approach,  biodiesel  made  from  waste 
products  would  have  been  assigned  an 
Equivalence  Value  of  2.5  through  2012. 
Supporters  of  2.5  Equivalence  Value 
argued  that  it  would  place  the  treatment 
of  waste-derived  biodiesel  on  the  same 
level  as  waste-derived  ethanol,  and  that, 
it  would  be  good  Agency  policy  to 
encourage  and  reward  parties  that  turn 
materials  that  would  otherwise  be 
wasted  into  usable  motor  vehicle  fuel. 
While  some  of  these  arguments  may 
have  merit,  we  nevertheless  believe  that 
it  is  most  appropriate  to  maintain  the 
general  methodology  applicable  to 
renewable  fuels  at  this  time  and  reserve 
the  2.5:1  valuation  for  just  the  fuel 
specified  by  Congress.  Therefore,  we 
have  not  finalized  a  2.5  Equivalence 
Value  for  waste-derived  biodiesel. 

For  the  specific  case  of  ETBE,  we  have 
chosen  for  this  final  rule  to  eliminate  a 
uniquely  determined  Equivalence 
Value.  As  described  in  Section  III.D.2.b, 
ETBE  is  generally  made  from  ethanol  to 
which  RlNs  will  have  already  been 
assigned.  An  ETBE  producer,  therefore, 
would  need  only  assign  the  RINs 
received  with  the  ethanol  to  the  ETBE 
made  from  that  ethanol.  In  this  case, 
there  will  be  no  need  to  generate  new 
RINs,  and  therefore  no  need  for  a 
separate  Equivalence  Value. 

Except  for  cellulosic  biomass  ethanol 
and  waste-derived  ethanol,  the 
Equivalence  Values  shown  in  Table 
III.B.4-1,  or  any  others  approved 
through  the  petition  process,  will  be 
applicable  for  all  years.  However, 
beginning  in  2013,  the  2.5  to  1  ratio  no 
longer  applies  for  cellulosic  biomass 
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ethanol.  The  Act  is  unclear  about  . 
whether  the  2.5  to  1  ratio  for  waste- 
derived  ethanol  will  apply  after  2012, 
though  it  might  he  appropriate  to  treat 
cellulosic  biomass  ethanol  and  waste- 
derived  ethanol  in  a  consistent  manner. 
Nevertheless,  in  the  subsequent 
rulemaking  mentioned  above,  we  will 
address  this  issue  explicitly.  In  today’s 
final  rule  we  are  only  specifying  the 
ratio  for  cellulosic  biomass  and  waste- 
derived  ethanol  prior  to  2013. 

c.  Lifecycle  Analyses  as  the  Basis  for 
Equivalence  Values 

In  the  NPRM  we  also  described  an 
alternative  approach  in  which 
Equivalence  Values  for  renewable  fuels 
would  be  based  on  lifecycle  analyses. 

We  described  both  the  merits  and 
challenges  associated  with  such  an 
approach  and  requested  comment. 

Based  on  the  comments  received  we 
continue  to  believe  that  lifecycle 
analyses  could  provide  a  means  of 
reflecting  the  relative  benefits  of  one 
renewable  fuel  in  comparison  to 
another.  However,  we  are  not,  in  this 
action,  establishing  Equivalence  Values 
on  .a  lifecycle  basis.  Rather,  we  intend 
to  continue  evaluating  and  updating  the 
tools  and  assumptions  associated  with 
lifecycle  analyses  in  a  collaborative 
effort  with  st^eholders.  This 
rulemaking  makes  no  determination  and 
should  not  be  interpreted  to  make  any 
determination  regarding  whether  EPA 
has  the  legal  authority  under  section 
1501  of  the  Energy  Act,  as  incorporated 
in  section  211(o)  of  the  Clean  Air  Act, 
to  use  lifecycle  analysis  in  establishing 
Equivalence  Values  in  general  or 
Equivalence  Values  specifically  related 
to  greenhouse  gas  or  carbon  dioxide 
emissions.  This  section  describes  some 
of  the  comments  we  received  on  the  use 
of  lifecycle  analyses  and  our  responses. 

Lifecycle  analyses  involve  an 
examination  of  fossil  fuel  used,  and 
emissions  generated,  at  all  stages  of  a 
renewable  fuel’s  life.  A  typical  lifecycle 
analysis  examines  production  of  the 
feedstock,  its  transport  to  a  conversion 
facility,  the  conversion  of  the  feedstock 
into  renewable  motor  vehicle  fuel,  and 
the  transport  of  the  renewable  fuel  to 
the  consumer.  At  each  stage,  every 
activity  that  consumes  fossil  fuels  or 
results  in  emissions  is  quantified,  and 
these  energy  consumption  and  emission 
estimates  are  then  summed  over  all 
stages.  By  accounting  for  every  activity 
associated  with  renewable  fuels  over 
their  entire  life,  we  can  assess 
renewable  fuels  in  terms  of  not  just  their 
impact  within  the  transportation  sector, 
but  across  all  sectors  and  thus  for  the 
nation  as  a  whole.  In  this  way,  lifecycle 
analyses  provide  a  more  complete 


picture  of  the  potential  impacts  of 
different  fuels  or  different  fuel  sources. 
While  the  use  of  energ>’  content  to 
establish  Equivalence  Values  is  an 
improvement  over  a  simple  gallon-for- 
gallon  approach,  a  lifecycle  basis  would 
provide  a  further  level  of  sophistication 
in  assessing  the  net  energy  input  and 
output  of  fuels  and  the  emissions 
associated  with  the  use  of  different 
fuels. 

Supporters  of  the  use  of  lifecycle 
analyses  for  setting  the  Equivalence 
Values  of  different  renewable  fuels 
pointed  to  several  advantages  of  this 
approach.  First,  doing  so  could  create  an 
incentive  for  obligated  parties  to  choose 
renewable  fuels  having  a  greater  ability 
to  reduce  fossil  fuel  use  or  resulting 
emissions,  since  such  renewable  fuels 
would  have  higher  Equivalence  Values 
and  thus  greater  value  in  terms  of 
compliance  with  the  RFS  requirements. 
The  preferential  demand  for  renewable 
fuels  having  higher  Equivalence  Values 
could  in  turn  spur  additional  growth  in 
production  of  these  renewable  fuels. 
Second,  using  lifecycle  analyses  as  the 
basis  for  Equivalence  Values  could 
orient  the  RFS  program  more  explicitly 
towards  reducing  petroleum  use,  fossil 
fuel  use  or  emissions. 

However,  the  use  of  lifecycle  analyses 
to  establish  the  Equivalence  Values  for 
different  renewable  fuels  also  raises  a 
number  of  issues,  generally  • 
acknowledged  by  supporters  of  the  use 
of  lifecycle  analyses.  For  instance, 
lifecycle  analyses  can  be  conducted 
using  several  different  metrics, 
including  total  fossil  fuel  consumed, 
petroleum  energy  consumed,  regulated 
pollutant  emissions  (e.g.,  VOC,  NOx, 
PM),  carbon  dioxide  emissions,  or 
greenhouse  gas  emissions.  Each  metric 
would  result  in  a  different  set  of 
Equivalence  Values.  At  the  present  time 
there  is  no  consensus  on  which  metric 
would  be  most  appropriate  for  this 
purpose  or  the  purposes  of  the  Act. 

Tnere  is  also  no  consensus  on  the 
approach  to  lifecycle  analyses 
themselves.  Although  we  have  chosen 
to  base  our  lifecycle  analyses  on 
Argonne  National  Laboratory’s  GREET 
model  for  the  reasons  described  in 
Section  IX,  there  are  a  variety  of  other 
lifecycle  models  and  analyses  available. 
The  choice  of  model  inputs  and 
assumptions  all  have  a  bearing  on  the 
results  of  lifecycle  analyses,  and  many 
of  these  assumptions  remain  the  subject 
of  debate  among  researchers.  Lifecycle 
analyses  must  also  contend  with  the  fact 
that  the  inputs  and  assumptions 
generally  represent  industry-wide 
averages  even  though  energy  consumed 
and  emissions  generated  vary  widely 
from  one  facility  or  process  to  another. 


■  There  currently  exists  no  organized, 
comprehensive  dialogue  among 
stakeholders  about  the  appropriate  tools 
and  assumptions  behind  any  lifecycle 
analyses.  We  will  be  initiating  more 
comprehensive  discussions  about 
lifecycle  analyses  with  stakeholders  in 
the  near  future. 

Another  issue  refated  to  using 
lifecycle  analyses  as  the  basis  for 
Equivalence  Values  pertains  to  the 
ultimate  impact  that  the  RFS  program 
would  have  on  petroleum  use,  fossil 
fuel  use,  regulated  pollutant  emissions, 
and/or  emissions  of  GHGs.  With  a  fixed 
volume  of  renewable  fuel  required 
under  the  RFS  program,  any  renewable 
fuel  with  an  Equivalence  Value  greater 
than  1.0  would  necessarily  mean  that 
fewer  actual  gallons  would  be  needed  to 
meet  the  RFS  standard.  Thus,  the 
advantage  per  gallon  may  be  offset  with 
fewer  overall  gallons,  resulting  in  no 
overall  additional  benefit  under  the 
chosen  metric  for  using  fuels  with 
higher  Equivalence  Values  unless  the 
RFS  standard  was  simultaneously 
adjusted  by  Congress. 

Based  on  comments  received  in 
response  to  our  NPRM,  we  continue  to 
believe  that  the  current  state  of 
scientific  inquiry  surrounding  lifecycle 
analyses  is  not  sufficiently  robust  to 
warrant  its  use  to  set  Equivalence 
Values  in  this  final  rule.  Since 
renewable  fuel  use  is  expected  to  far 
exceed  the  standards  being  finalized 
today,  a  higher  equivalence  value  for 
those  renewables  with  greater  lifecycle 
benefits  will  likely  do  little  to  stimulate 
their  use.  However,  if  in  the  future  the 
RFS  standard  more  closely  matches 
renewable  demand,  this  could  be 
important.  We  are  committed  to 
continuing  our  investigations  into 
lifecycle  analyses. 

C.  What  Gasoline  Is  Used  To  Calculate 
the  Renewable  Fuel  Obligation  and  Who 
Is  Required  To  Meet  the  Obligation? 

1.  What  Gasoline  Is  Used  To  Calculate 
the  Volume  of  Renewable  Fuel  Required 
To  Meet  a  Party’s  Obligation? 

The  Act  requires  EPA  to  promulgate 
regulations  designed  to  ensure  that 
“gasoline  sold  or  introduced  into 
commerce  in  the  United  States  (except 
in  noncontiguous  states  or  territories)’’ 
contains  on  an  annual  average  basis,  the 
applicable  aggregate  volumes  of 
renewable  fuels  as  prescribed  in  the 
Act.25  To  implement  this  provision, 
today’s  final  rule  provides  that  the 
volume  of  gasoline  used  to  determined 
the  renewable  fuel  obligation  must 
include  all  finished  gasoline  (RFG  and 


2*CAA  Section  211(oH2)(A)(i),  as  added  by 
Section  1501(a)  of  the  Energy  Policy  Act  of  2005. 
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conventional)  produced  or  imported  for 
use  in  the  contiguous  United  States 
during  the  annual  averaging  period  and 
all  unfinished  gasoline  that  becomes 
finished  gasoline  upon  the  addition  of 
oxygenate  blended  downstream  from 
the  refinery  or  importer.  This  would 
include  both  unfinished  reformulated 
gasoline,  called  “reformulated  gasoline 
blendstock  for  oxygenate  blending,”  or 
“RBOB,”  and  unfinished  conventional 
gasoline  designed  for  downstream 
oxygenate  blending  (e.g.  sub-octane 
conventional  gasoline),  called  “CBOB.” 
The  volume  of  any  other  unfinished 
gasoline  or  blendstock,  such  as  butane, 
is  not  included  in  the  volume  used  to 
determine  the  renewable  fuel  obligation, 
except  where  the  blendstock  is 
combined  with  other  blendstock  or 
finished  gasoline  to  produce  finished 
gasoline,  RBOB,  or  CBOB.  Where  a 
blendstock  is  blended  with  other 
blendstock  to  produce  finished  gasoline, 
RBOB,  or  CBOB,  the  total  volume  of  the 
gasoline  blend  is  included  in  the 
volume  used  to  determine  the 
renewable  fuels  obligation  for  the 
blender.  Where  a  blendstock  is  added  to 
finished  gasoline,  only  the  volume  of 
the  blendstock  is  included,  since  the 
finished  gasoline  would  have  been 
included  in  the  compliance 
determinations  of  the  refiner  or  importer 
of  the  gasoline. 

Gasoline  produced  or  imported  for 
use  in  a  noncontiguous  state  or  U.S. 
territory  is  not  included  in  the  volume 
used  to  determine  the  renewable  fuel 
obligation  (unless  the  noncontiguous 
state  or  territory  has  opted-in  to  the  RFS 
program),  nor  is  gasoline,  RBOB  or 
CBOB  exported  for  use  outside  the 
United  States. 

For  purposes  of  this  preamble,  the 
various  gasoline  products  (as  described 
above)  that  are  included  in  the  volume 
of  gasoline  used  to  determine  the 
renewable  fuel  obligation  are 
collectively  called  “gasoline.” 

The  final  rule  excludes  the  volume  of 
renewable  fuels  contained  in  gasoline 
from  the  volume  of  gasoline  used  to 
determine  the  renewable  fuels 
obligation.  In  implementing  the  Act’s 
renewable  fuels  requirement,  our 
primary  goal  was  to  design  a  program 
that  is  simple,  flexible  and  enforceable. 

If  the  program  were  to  include 
renewable  fuels  in  the  volume  of 
gasoline  used  to  determine  the 
renewable  fuel  obligation,  then  every 
blender  that  blends  ethanol  downstream 
from  the  refinery  or  importer  would  be 


^'^The  noncontiguous  states  are  Alaska  and 
Hawaii.  The  territories  are  the  Commonwealth  of 
Puerto  Rico,  the  U.S.  Virgin  Islands,  Guam, 
American  Samoa,  and  the  Commonwealth  of  the 
Northern  Marianas. 


subject  to  the  renewable  fuel  obligation 
for  the  volume  of  ethanol  that  they 
blend.  There  are  currently 
approximately  1 ,200  such  ethanol 
blenders.  Of  these  blenders,  only  those 
who  blend  ethanol  into  RBOB  are 
regulated  parties  under  current  fuels 
regulations.  Designating  all  of  these 
ethanol  blenders  as  obligated  parties 
under  the  RFS  program  would  greatly 
expand  the  number  of  regulated  parties 
and  increase  the  complexity  of  the  RFS 
program  beyond  that  which  is  necessary 
to  carry  out  the  renewable  fuels 
mandate  under  the  Act. 

The  Act  provides  that  the  renewable 
fuel  obligation  shall  be  “applicable  to 
refiners,  blenders,  and  importers,  as 
appropriate.”  For  the  reasons 
discussed  above,  we  believe  it  is 
appropriate  to  exclude  downstream 
renewable  fuel  blenders  from  the  group 
of  parties  subject  to  the  renewable  fuel 
obligation  and  to  exclude  renewable 
fuels  from  the  volume  of  gasoline  used 
to  determine  the  renewable  fuel 
obligation.  This  exclusion  applies  to  any 
renewable  fuels  that  are  blended  into 
gasoline  at  a  refinery,  contained  in 
imported  gasoline,  or  added  at  a 
downstream  location.  Thus,  for 
example,  any  ethanol  added  to  RBOB  or 
CBOB  downstream  from  the  refinery  or 
importer  would  be  excluded  from  the 
volume  of  gasoline  used  to  determine 
the  obligation.  Any  non-renewable  fuel 
added  downstream,  however,  would  be 
included  in  the  volume  of  gasoline  used 
to.  determine  the  obligation.  This 
approach  has  no  impact  on  the  total 
volume  of  renewable  fuels  required 
(which  is  specified  in  the  Act  and  must 
be  met  regardless  of  the  approach  taken 
here),  but  merely  on  the  number  of 
obligated  parties.  As  discussed  earlier, 
this  volume  of  renewable  fuel  is 
likewise  excluded  from  the  calculation 
performed  each  year  by  EPA  to 
determine  the  applicable  percentage. 

The  NPRM  was  unclear  with  regard  to 
whether  obligated  parties  are  to 
determine  their  renewable  fuel 
obligation  based  on'the  gasoline 
production  of  all  of  their  facilities  in  the 
aggregate,  or  each  facility  individually. 
As  discussed  above,  EPA  has  discretion 
under  the  Energy  Act  to  determine  the 
renewable  fuels  obligation  applicable  to 
parties,  “as  appropriate.”  We  believe 
that  allowing  obligated  parties  to 
determine  their  obligation  based  on 
either  their  facilities  in  the  aggregate  or 
individually  is  appropriate,  since 
allowing  this  flexibility  will  not  affect 
compliance  with  the  RFS.  Although 
some  commenters  expressed  concern 

2'CAA  Section  211(o)(3)(B),  as  added  by  Section 
1501(a)  of  the  Energy  Policy  Act  of  2005. 


that  obligated  parties  with  multiple 
facilities  could  gain  an  economic 
advantage  over  obligated  parties  with 
only  a  single  facility  if  aggregate 
compliance  is  allowed,  we  do  not 
believe  that  this  will  be  the  case  given 
the  unrestricted  trading  allowed  under 
our  program.  We  also  believe  that 
clarification  in  the  regulations  regarding 
the  basis  on  which  the  obligation  may 
be  determined  is  a  necessary  and  logical 
outgrowth  of  the  proposal.  As  a  result, 
the  regulations  have  been  modified  in 
the  final  rule  to  clarify  that  the 
renewable  fuels  obligation  may  be 
determined  based  on  the  gasoline 
production  of  all  of  an  obligated  party’s 
facilities  in  the  aggregate,  or  each 
facility  individually. 

We  received  comment  that  EPA 
should  clarify  when  obligated  parties 
must  include  imported  gasoline  that  is 
used  as  “gasoline  treated  as 
blendstock”,  or  GTAB,  in  the  volume  of 
gasoline  used  to  determine  the  party’s 
renewable  fuel  obligation.  As  stated  in 
the  preamble  to  the  proposed  rule, 
GTAB  is  to  be  treated  as  a  blendstock 
with  regard  to  the  RFS  rule.  Where  the 
GTAB  is  blended  with  other  blendstock 
(other  than  only  renewable  fuel)  to 
produce  gaseline,  the  total  volume  of 
the  gasoline  blend,  including  the  GTAB, 
is  included  in  the  volume  of  gasoline 
used  to  determine  the  renewable  fuel 
obligation.  Where  the  GTAB  is  blended 
with  finished  gasoline,  only  the  GTAB 
volume  is  included  in  the  volume  of 
gasoline  used  to  determine  the 
renewable  fuel  obligation  (since  the 
finished  gasoline  will  already  be 
included  in  the  RFS  calculations  of  the 
refiner  of  that  gasoline).  For  purposes  of 
compliance  demonstrations,  the  RFS 
rule  treats  GTAB  in  a  manner  that  is 
consistent  with  the  reformulated 
gasoline  (RFG)  and  conventional 
gasoline  (CG)  regulations.  Under  the 
RFG/CG  regulations,  importers  who 
designate  imported  gasoline  as  GTAB 
must  be  registered  with  EPA  as  both  an 
importer  and  a  refiner.  The  importer 
submits  separate  compliance  reports  to 
EPA,  one  in  its  capacity  as  an  importer, 
and  one  in  its  capacity  as  a  refiner.  The 
GTAB  is  blended  by  the  importer  and 
included  in  the  importer’s  compliance 
calculations  in  its  capacity  as  a  refiner 
of  the  GTAB,  and  is  excluded  from  the 
importer’s  compliance  calculations  in 
its  capacity  as  an  importer.  The  RFS 
rule  treats  GTAB  in  a  similar  manner; 
i.e.,  the  importer  includes  the  GTAB  in 
the  volume  of  gasoline  used  to 
determine  the  renewable  fuel  obligation 
of  the  importer  in  its  capacity  as  a 
refiner  of  the  GTAB,  and  excludes  the 
GTAB  in  the  volume  of  gasoline  used  to 
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determine  the  renewable  fuel  obligation 
of  the  importer  in  its  capacity  as  an 
importer.  The  regulations  have  been 
clarified  with  regard  to  how  GTAB  is 
used  to  determine  the  GTAB  importer’s 
renewable  fuels  obligation. 

We  received  comment  that  EPA 
should  clarify  that  the  terms  RBOB  and 
CBOB  include  “blendstocks  for 
oxygenate  blending”  that  are  designed 
to  comply  with  state  fuels  requirements, 
such  as  CARBOB  (California),  AZRBOB 
(Arizona),  and  LVBOB  (Las  Vegas).  As 
discussed  in  Section  III.C.l,  all  gasoline, 
and  all  unfinished  gasoline  that 
becomes  finished  gasoline  upon  the 
addition  of  oxygenate,  that  is  produced 
or  imported  for  use  in  the  contiguous 
United  States,  is  included  in  the  volume 
of  gasoline  used  to  determine  an 
obligated  party’s  renewable  fuels 
obligation.  As  such,  any  finished 
gasoline,  or  unfinished  gasoline  that 
becomes  finished  gasoline  upon  the 
addition  of  oxygenate,  that  is  produced 
or  imported  to  comply  with  state  fuels 
programs  must  also  be  included  in  the 
volume  of  gasoline  used  to  determine  an 
obligated  party’s  renewable  fuels 
obligation.  The  regulations  have  been 
clarified  in  this  regard. 

2.  Who  Is  Required  To  Meet  the 
Renewable  Fuels  Obligation? 

Under  the  final  rule,  any  person  who 
meets  the  definition  of  refiner  under  the 
fuels  regulations,  which  includes  any 
blender  who  produces  gasoline  by 
combining  blendstocks  or  blending 
blendstocks  into  finished  gasoline,  is 
subject  to  the  renewable  fuels 
obligation.  Any  person  who  brings 
gasoline  into  the  48  contiguous  states 
from  a  foreign  country  or  from  an  area 
that  has  not  opted-in  to  the  RFS 
program,  o^  brings  gasoline  from  a 
foreign  country  or  an  area  that  has  not 
opted-in  to  the  RFS  program  into  an 
area  that  has  opted-in  to  the  RFS 
program,  is  considered  an  importer 
under  the  RFS  program  and  is  subject  to 
the  renewable  fuels  obligation.  As  noted 
above,  a  blender  who  only  blends 
renewable  fuels  downstream  from  the 
refinery  or  importer  is  not  subject  to  the 
renewable  fuel  obligation.  Any  person 
that  is  required  to  meet  the  renewable 
fuels  obligation  is  called  an  “obligated 
party.”  We  generally  refer  to  all  of  the 
obligated  parties  as  refiners  and 
importers,  since  the  covered  blenders 
are  all  refiners  under  the  regulations. 

A  refiner  or  importer  located  in  a 
noncontiguous  state  or  U.S.  territory  is 
not  subject  to  the  renewable  fuel 
obligation  and  thus  is  not  an  obligated 
party  (unless  the  noncontiguous  state  or 
territory  opts-in  to  the  RFS  program).  A 
party  located  within  the  contiguous  48 


states  is  an  obligated  party  if  it 
“imports”  into  the  48  states  any 
gasoline  produced  or  imported  by  a 
refiner  or  importer  located  in  a 
noncontiguous  state  or  territory. 

We  received  comment  that  EPA 
should  clarify  how  the  RFS  rule  applies 
to  transmix  processors  and  blenders. 
Transmix  processors  and  blenders  are 
treated  like  any  other  blenders  under 
the  RFS  rule.  'Transmix  processors  are 
parties  that  separate  the  gasoline  portion 
of  the  transmix  from  the  transmix  and 
either  sell  the  gasoline  portion  as 
finished  gasoline  or  blend  it  with  other 
components  to  produce  gasoline. 
Transmix  processors  exclude  the 
gasoline  portion  of  the  transmix  from 
the  volume  that  is  used  to  determine  the 
party’s  renewable  fuel  obligation,  since 
the  gasoline  portion  of  the  transmit 
would  have  been  included  in  the 
volume  used  to  determine  the 
renewable  fuels  obligation  of  the  refiner 
or  importer  of  the  gasoline.  In 
calculating  the  volume  used  to 
determine  its  renewable  fuel  obligation, 
the  transmix  processor  would  include 
any  blendstocks  (other  than  renewable 
fuels)  that  are  added  to  the  gasoline 
sepeirated  from  the  transmix.  Where  the 
transmix  processor  combines  the 
gasoline  portion  of  the  transmix  with 
purchased  finished  gasoline,  both  the 
gasoline  portion  of  the  transmix  and  the 
finished  gasoline  would  be  excluded, 
since  the  finished  gasoline  would  have 
been  included  in  the  volume  used  to 
determine  the  renewable  fuels 
obligation  of  the  refiner  or  importer  of 
the  finished  gasoline.  Transmix 
blenders  are  parties  that  blend  small 
amounts  of  unprocessed  transmix  into 
gasoline.  Transmix  blenders  are  not 
obligated  parties  if  they  only  blend 
transmix  into  finished  gasoline.  If  the 
transmix  blender  adds  blendstocks  to 
the  transmix,  the  transmix  blender 
would  be  an  obligated  party  with  regard 
to  the  volume  of  blendstocks  added.  The 
regulations  have  been  clarified  with 
regard  to  how  the  RFS  rule  applies  to 
transmix  processors  and  blenders. 

3.  What  Exemptions  Are  Available 
Under  the  RFS  Program? 

a.  Small  Refinery  and  Small  Refiner 
Exemption 

The  Act  provides  an  exemption  from 
the  RFS  standard  for  small  refineries 
during  the  first  five  years  of  the 
program.  The  Act  defines  small  refinery 
as  “a  refinery  for  which  the  average 
aggregate  daily  crude  oil  throughput  for 
a  calendar  year  (as  determined  by 
dividing  the  aggregate  throughput  for 
the  calendar  year  by  the  niunber  of  days 
in  the  calendar  year)  does  not  exceed 


75,000  barrels.”  Thus,  any  gasoline 
produced  at  a  refinery  that  qualifies  as 
a  small  refinery  under  this  definition  is 
not  counted  in  determining  the 
renewable  fuel  obligation  of  a  refiner 
until  January  1,  2011.  Where  a  refiner 
complies  with  the  renewable  fuel 
obligation  on  an  aggregate  basis  for 
multiple  refineries, •the  refiner  may 
exclude  from  its  compliance 
calculations  gasoline  produced  at  any 
refinery  that  qualifies  as  a  small  refinery 
under  the  RFS  program.  This  exemption 
applies  to  any  refinery  that  meets  the 
definition  of  small  refinery  stated  above 
regardless  of  the  size  of  the  refining 
company  that  owns  the  refinery.  Based 
on  information  currently  available  to  us 
we  expect  42  small  refineries  to  qualify 
for  this  exemption.  Beginning  in  2011, 
small  refineries  will  be  required  to  meet 
the  same  renewable  fuel  obligation  as  all 
other  refineries,  unless  their  exemption 
is  extended  pursuant  to  §  80.1141(e). 

In  addition  to  small  refineries  as 
defined  in  the  Act,  we  proposed  to 
extend  this  relief  to  refiners  who,  during 
2004:  (1)  Produced  gasoline  at  a  refiner>’ 
by  processing  crude  oil  through  refinery 
processing  units;  (2)  employed  an 
average  of  no  more  than  1 ,500  people, 
including  all  employees  of  the  sm^l 
refiner,  any  parent  company  and  its 
subsidiary  companies;  and  (3)  had  a 
total  average  crude  oil  processing 
capability  for  all  of  the  small  refiner’s 
refineries  of  155,000  barrels  per 
calendar  day  (bpcd).  These  size  criteria 
were  established  in  prior  rulemakings 
and  were  the  result  of  our  analyses  of 
small  refiner  impacts.  Based  on 
information  currently  available  to  us, 
we  believe  that  there  are  only  three 
gasoline  refineries  owned  by  small 
refiners  that  meet  these  criteria  and  that 
currently  exceed  the  75,000  bpcd  Crude 
oil  processing  capability  defined  by  the 
Act. 

We  received  comments  supporting  the 
proposed  extension  of  the  small  refinery 
exemption  to  small  refiners,  and  we  also 
received  comments  opposing  the 
proposed  provision.  Commenters  that 
supported  the  provision  genereilly  stated 
that  they  believe  that  a  small  refiner 
exemption  is  necessary  as  those  entities 
(i.&.,  companies)  that  would  qualify  as 
small  refiners  are  generally  at  an 
economic  disadvantage  due  to  their 
company  size — whereas  the  Act  only 
recognizes  facilities,  based  on  the  size  of 
each  location.  These  commenters  also 
stated  that  they  have  concerns  with  the 
cost  and  the  availability  of  credits  under 
this  program,  and  believe  that 
provisions  for  small  refiners  are 


^‘CAA  Section  211(o)(a)(9),  as  added  by  Section 
ISOl(a)  of  the  Energy  Policy  Act  of  2005. 
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necessary  to  help  mitigate  any 
significant  adverse  economic  impact  on 
these  entities.  Commenters  that  opposed 
the  provision  stated  that  they  believe 
that  EPA  exceeded  its  discretionary 
authority,  that  there  appears  to  be  no 
basis  on  which  the  Agency  can 
legitimately  expand  this  statutory 
exemption  to  add  small  refiners,  and 
that  Congress  “clearly  did  not  intend 
that  the  exemption  be  broadened  to  also 
include  small  refiners.”  One  commenter 
also  stated  that  it  does  not  believe  that 
small  refiner  provisions  are  necessary 
because  this  rule  does  not  require  costly 
capital  investments  like  previous  fuel 
regulations. 

As  stated  in  the  proposal,  we  believe 
that  we  have  discretion  in  determining 
an  appropriate  lead-time  for  the  start-up 
of  this  program,  as  well  as  discretion  to 
determine  the  regulated  refiners, 
blenders  and  importers,  “as 
appropriate.”  We  continue  to  believe 
that  some  refiners,  due  to  their  size, 
generally  face  greater  challenges 
compared  to  larger  refiners.  The  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  also  recognizes 
this  and  requires  agencies,  during 
promulgation  of  new  standards,  to 
assess  the  potential  impacts  on  small 
businesses  (as  defined  by  the  Small 
Business  Administration  (SB A)  at  13 
CFR  121.201).  For  those  instances  where 
the  Agency  cannot  certify  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  we  are  required  to  convene  a 
SBREFA  Panel.  A  SBREFA  Panel 
process — which  generally  takes  at  least 
six  months  to  complete — entails 
performing  outreach  with  entities  that 
meet  the  definition  of  a  small  business 
to  develop  ways  to  mitigate  potential 
adverse  economic  impacts  on  small 
entities,  in  consultation  with  SBA  and 
the  Office  of  Management  and  Budget 
(0MB). 

“Small  refiners”  have  historically 
been  recognized  in  EPA  fuel  regulations 
as  those  refiners  who  employ  no  more 
than  1,500  employees  and  have  an 
average  crude  oil  capacity  of  155,000 
bpcd.  These  refiners  generally  have 
greater  difficulty  in  raising  and  securing 
capital  for  investing  in  capital 
improvements  and  in  competing  for 
engineering  resources  and  projects.  This 
rulemaking  does  not  require  that 
refiners  make  capital  improvements, 
however  there  are  still  significant  costs 
associated  with  meeting  the  standard. 
While  we  were  not  required  to  assess 
the  impacts  on  small  businesses  under 
the  Energy  Policy  Act,  we  are  required 
to  do  so  under  SBREFA.  Based  on  our 
own  analysis  and  outreach  with  small 
refiners,  our  assessment  is  that  this  rule 


will  not  impose  a  significant  adverse 
economic  impact  on  small  refiners  if 
they  are  given  the  small  refinery 
exemption.  Further,  as  noted  above,  we 
believe  that  no  more  than  three 
additional  refiners  that  do  not  meet  the 
Energy  Policy  Act’s  definition  of  a  small 
refinery  will  qualify  as  small  refiners  for 
this  rule.  Therefore,  we  are  finalizing 
the  proposed  provision  that  the  small 
refinery  exemption  will  be  provided  to 
qualified  small  refiners.  This  exemption 
does  not  mean  that  less  renewable  fuel 
will  be  used  than  is  required  in  the 
Energy  Policy  Act;  rather,  it  just  means 
that  small  refiners  will  not  be  obligated 
to  ensure  that  those  volumes  are 
attained  during  the  period  of  their 
exemption. 

We  also  proposed  to  allow  foreign 
refiners  to  apply  for  a  small  refinery  or 
small  refiner  exemption  under  the  RFS 
program.  We  requested  comment  on  the 
provision  and  related  aspects,  and  we 
received  some  comments  in  which 
commenters  stated  that  they  believe  that 
there  is  no  reason  to  extend  the  small 
refinery  exemption  to  these  refiners. 

One  commenter  even  stated  that  it 
believes  that  such  an  allowance  would 
be  unlawful.  We  proposed  this 
provision  for  consistency  with  prior 
gasoline-related  fuel  programs  (anti¬ 
dumping,  MSAT,  and  gasoline  sulfur) 
which  allowed  foreign  refiners  to 
receive  such  exemptions,  and  we  are 
finalizing  the  provision  in  this  action. 
Under  this  provision,  foreign  small 
refiners  and  foreign  small  refineries  can 
apply  for  an  exemption  from  the  RFS 
standards  such  that  importers  would  not 
count  the  small  refiner  or  small  refinery 
gasoline  volumes  towards  the  importer’s 
renewable  volume  obligation.  The 
Energy  Policy  Act  does  not  prohibit  EPA 
from  granting  this  avenue  of  relief  to 
foreign  entities,  and  EPA  believes  it  is 
consistent  with  the  spirit  of 
international  trade  agreements  to 
provide  it. 

In  the  proposal  we  stated  that 
applications  for  a  small  refinery 
exemption  must  be  r^eived  by  EPA  by 
September  1,  2007  for  the  exemption  to 
be  effective  in  2007  and  subsequent 
calendar  years.  We  proposed  that  the 
application  should  include 
documentation  that  the  small  refinery’s 
average  aggregate  daily  crude  oil 
throughput  for  calendar  year  2004  did 
not  exceed  75,000  barrels;  and  that 
eligibility  would  be  based  on  2004  data 
(rather  than  2005).  Further,  we  proposed 
that  the  small  refinery  exemption  would 
be  effective  60  days  after  receipt  of  the 
application  by  EPA  unless  EPA  notifies 
the  applicant  that  the  application  was 
not  approved  or  that  additional 
documentation  is  required.  We  received 


comments  on  this  provision  in  which 
commenters  stated  that  requiring  small 
refinery  applications  was  inconsistent 
with  the  language  set  out  in  the  Act.  The 
commenters  stated  that  small  refineries 
should  not  be  obligated  parties  in  2007 
even  if  they  do  not  submit  a  small 
refinery  application  by  September  1 , 
2007.  We  agree  with  these  statements, 
and  believe  that  the  Energy  Policy  Act 
did  in  fact  intend  to  provide  this 
exemption  without  the  need  for  small 
refineries  to  submit  applications. 
However,  in  order  to  ensure  that  this 
provision  is  not  being  misused,  we 
believe  that  it  is  necessary  for  refiners 
to  verify  that  their  refineries  meet  the 
definition  set  out  in  the  Act.  Therefore, 
we  are  finalizing  that  the  small  refinery 
exemption  will  become  active 
immediately  upon  the  effective  date  of 
the  rule.  Refiners  will  only  be  required 
to  send  a  letter  to  EPA  verifying  their 
status  as  a  small  refinery.  We  did  not 
receive  any  comments  on  our  proposal 
to  base  eligibility  on  2004  data,  nor  did 
we  receive  comments  on  whether  a 
multiple-year  average  should  be  used. 
We  believe  that  eligibility  should  be 
based  on  2004  data  rather  than  on  2005 
data,  since  it  was  the  first  full  year  prior 
to  passage  of  the  Energy  Act.  In 
addition,  some  refineries’  production 
may  have  been  affected  by  Hurricanes 
Katrina  and  Rita  in  2005.  We  are  thus 
finalizing  our  proposed  approach  to 
base  eligibility  on  2004  data. 

As  discussed  above,  we  proposed  that 
refiners  that  do  not  qualify  for  a  small 
refinery  exemption  under  the  75,000 
bpcd  criteria,  but  nevertheless  meet  the 
criteria  of  a  small  refiner  may  apply  for 
small  refiner  status  under  the  RFS  rule. 
We  proposed  that  the  applications  must 
be  received  by  EPA  by  September  1 , 
2007  for  the  exemption  to  be  effective  in 
2007  and  subsequent  calendar  years 
(similar  to  the  small  refinery 
exemption).  We  also  proposed  that 
small  refiner  status  would  be 
determined  based  on  documentation 
submitted  in  the  application  which 
demonstrates  that  the  refiner  met  the 
criteria  for  small  refiner  status  during 
the  calendar  year  2004  and  that  EPA 
would  notify  a  refiner  of  approval  or 
disapproval  of  small  refiner  status  by 
letter. 

The  final  rule  provides  that  qualified 
small  refiners  receiving  the  small 
refinery  exemption  will  also  receive  the 
exemption  immediately  upon  the 
effective  date  of  the  rule.  These  refiners 
must  also  submit  a  verification  letter 
showing  that  they  meet  the  small  refiner 
criteria.  This  letter  will  be  similar  to  the 
small  refiner  applications  required 
under  other  EPA  fuel  programs  (and 
must  contain  all  the  required  elements 
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specified  in  the  regulations  at 
§  80.1142),  except  the  letter  will  not  be 
due  prior  to  the  program.  Small  refiner 
status  verification  letters  for  this  rule 
that  are  later  found  to  contain  false  or 
inaccurate  information  will  be  void  as  of 
the  effective  date  of  these  regulations. 
Unlike  the  case  for  small  refineries, 
small  refiners  who  subsequently  do  not 
meet  all  of  the  criteria  for  small  refiner 
status  (i.e.,  cease  producing  gasoline  by 
processing  crude  oil,  employ  more  than 
1,500  people  or  exceed  the  155,000 
bpcd  crude  oil  capacity  limit)  as  a  result 
of  a  merger  with  or  acquisition  of  or  by 
another  entity  are  disqualified  as  small 
refiners,  except  in  the  case  of  a  tnerger 
between  two  previously  approved  small 
refiners.  As  in  other  EPA  programs, 
where  such  disqualification  occurs,  the 
refiner  must  notify  EPA  in  writing  no 
later  than  20  days  following  the 
disqualifying  event. 

The  Act  provides  that  the  Secretary  of 
Energy  must  conduct  a  study  for  EPA  to 
determine  whether  compliance  with  the 
renewable  fuels  requirement  would 
impose  a  disproportionate  economic 
hardship  on  small  refineries.  If  the 
study  finds  that  compliance  with  the 
renewable  fuels  requirements  would 
impose  a  disproportionate  economic 
hardship  on  a  particular  small  refinery, 
EPA  is  required  to  extend  the  small 
refinery’s  exemption  for  a  period  of  not 
less  than  two  additional  years  (i.e.,  to 
2013).  The  Act  also  provides  that  a 
refiner  with  a  small  refinery  may  at  any 
time  petition  EPA  for  an  extension  of 
the  exemption  for  the  reason  of 
disproportionate  economic  hardship.  In 
accordance  with  these  provisions  of  the 
Act,  we  are  finalizing  the  provision  that 
refiners  with  small  refineries  may 
petition  EPA  for  an  extension  of  the 
small  refinery  exemption.  As  provided 
in  the  Act,  EPA  will  act  on  the  petition 
not  later  than  90  days  after  the  date  of 
receipt  of  the  petition.  Today’s 
regulations  do  not  provide  a  comparable 
opportunity  for  an  extension  of  the 
small  refinery  exemption  for  small 
refiners.  Therefore,  all  parties 
temporarily  exempted  from  the  RES 
program  on  the  basis  of  qualifying  as  a 
small  refiner,  rather  than  a  small 
refinery,  must  comply  with  the  program 
beginning  January  1,  2011  (unless  they 
waive  their  exemption  prior  to  this 
date). 

During  the  initial  exemption  period 
for  small  refineries  and  small  refiners 
and  any  extended  exemption  periods  for 
small  refineries,  the  gasoline  produced 
by  exempted  small  refineries  and 
refineries  owned  by  approved  small 
refiners  will  not  be  subject  to  the 
renewable  fuel  standard. 


We  proposed  that  the  automatic 
exemption  to  2011  and  any  small 
refinery  extended  exemptions  may  be 
waived  upon  notification  to  EPA;  and 
we  are  finalizing  this  provision. 

Gasoline  produced  at  a  refinery  which 
waives  its  exemption  will  be  included 
in  the  RFS  program  and  will  be 
included  in  the  gasoline  used  to 
determine  the  refiner’s  renewable  fuel 
obligation.  If  a  refiner  waives  the 
exemption  for  its  small  refinery  or  its 
exemption  as  a  small  refiner,  the  refiner 
will  be  able  to  separate  and  transfer 
RINs  like  any  other  obligated  party.  If  a 
refiner  does  not  waive  the  exemption, 
the  refiner  could  still  separate  and 
transfer  RINs,  but  only  for  the  renewable 
fuel  that  the  refiner  itself  blends  into 
gasoline  (i.e.  the  refinery  operates  as  an 
oxygenate  blender  facility).  Thus, 
exempt  small  refineries  and  small 
refiners  who  blend  ethanol  can  separate 
RINs  from  batches  without  opting  in  to 
the  program  in  the  same  manner  that  an 
oxygenate  blender  is  allowed  to  do. 

b.  General  Hardship  Exemption 

In  recent  rulemakings,  we  have 
included  a  general  hardship  exemption 
for  parties  that  are  able  to  demonstrate 
severe  economic  hardship  in  complying 
with  the  standard.  We  proposed  not  to 
include  provisions  for  a  general 
hardship  exemption  in  the  RFS 
program.  Unlike  most  other  fuels 
programs,  the  RFS  program  includes 
inherent  flexibility  since  compliance 
with  the  renewable  fuels  standard  is 
based  on  a  nationwide  trading  program, 
without  any  per  gallon  requirements, 
and  without  any  requirement  that  the 
refiner  or  importer  produce  the 
renewable  fuel.  By  purchasing  RINs, 
obligated  parties  will  be  able  to  fulfill 
their  renewable  fuel  obligation  without 
having  to  make  capital  investments  that 
may  otherwise  be  necessary  in  order  to 
blend  renewable  fuels  into  gasoline.  We 
believe  that  sufficient  RINs  will  be 
available  and  at  reasonable  prices,  given- 
that  EIA  projects  that  far  greater 
renewable  fuels  will  he  used  than 
required.  Given  the  flexibility  provided 
in  the  RIN  trading  program,  including 
the  provisions  for  deficit  carry-over,  and 
the  fact  that  the  standard  is  proportional 
to  the  volume  of  gasoline  actually 
produced  or  imported,  we  continue  to 
believe  a  general  hardship  exemption  is 
not  warranted.  As  a  result,  the  final  rule 
does  not  contain  provisions  for  a  general 
hardship  exemption. 

c.  Temporary  Hardship  Exemption 
Based  on  Unforeseen  Circumstances 

In  recent  rulemakings,  we  have 
included  a  temporary  hardship 
exemption  based  on  unforeseen 


I- 


circumstances.  We  proposed  not  to 
include  such  an  exemption  in  the  RFS 
program.  The  need  for  such  an 
exemption  would  primarily  be  based  on 
the  inability  to  comply  with  the 
renewable  fuels  standard  due  to  a 
natural  disaster,  such  as  a  hurricane. 
However,  in  the  event  of  a  natural 
disaster,  we  believe'it  is  likely  that  the 
volume  of  gasoline  produced  by  an 
obligated  party  would  also  drop,  which 
would  result  m  a  reduction  in  the 
renewable  fuel  requirement.  We, 
therefore,  reasoned  in  the  NPRM  that 
unforeseen  circumstances,  such  as  a 
hurricane  or  other  natural  disaster, 
would  not  result  in  a  party’s  inability  to 
obtain  sufficient  RINs  to  comply  with 
the  applicable  renewable  fuels  standard. 

We  received  several  comments 
regarding  the  inclusion  of  a  temporary 
hardship  exemption  based  on 
unforeseen  circumstances.  One 
commenter  believes  it  would  be  of  value 
to  have  a  mechanism  for  selectively 
waiving  or  modifying  the  RFS 
downward  on  a  temporary  basis  in  the 
event  of  unforeseen  circumstances  such 
as  significant  drought  affecting  potential 
crop  production.  The  commenter 
believes  that  crop  shortages  could  have 
an  impact  on  a  national  level,  or  a  major  - 
disaster  may  impact  logistics  of 
renewable  fuel  distribution  regionally, 
necessitating  a  more  rapid  response 
from  EPA  than  is  provided  in  the  Energy 
Act.  Another  commenter  believes  that  a 
temporary  hardship  exemption  based  on 
unforeseen  circumstances  should  be 
included  in  the  rule  since  it  is 
impossible  to  predict  how  the  RFS 
program  will  impact  small  refiners. 
Another  commenter  believes  that,  given 
the  variety  of  potentially  challenging 
unforeseen  events  during  the  last 
several  years,  it  is  not  inconceivable  that 
man-made  or  natural  circumstances 
could  adversely  impact  the  RFS 
program.  A  natural  disaster  in  the 
agricultural  section,  for  example,  may 
make  it  difficult  to  meet  the  renewable 
fuels  mandate  which,  in  turn,  could 
drive  the  price  of  RINs  high  enough  to 
disrupt  the  gasoline  market.  The 
commenter  believes  that  a  mechanism 
built  into  the  program  from  the  outset 
would  provide  a  more  flexible  and  less 
disruptive  way  to  address  unforeseen 
circumstances  than  the  more  time- 
consuming  waiver  process  provided  in 
the  Energy  Act. 

Under  other  EPA  fuels  programs, 
compliance  is  based  on  a  demonstration 
that  the  fuel  meets  certain  component  or 
emissions  standards.  Unforeseen 
circumstances,  such  as  a  natural 
disaster,  may  affect  an  individual 
refiner’s  or  importer’s  ability  to  produce 
or  import  fuel  that  complies  with  the 
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standards.  As  a  result,  we  have  included 
in  other  fuels  programs  provisions  for  a 
temporary  hardship  exemption  from  the 
standards  in  the  event  of  an  unforeseen 
natural  disaster  that  affects  a  party’s 
ability  to  produce  gasoline  that 
complies  with  the  standards.  Unlike 
most  other  fuels  programs,  compliance 
under  the  RFS  program  is  based  on  a 
demonstration  that  a  party  has  fulfilled 
its  individual  renewable  fuels  obligation 
on  an  annual  basis,  as  compared  to 
meeting  specific  gasoline  content 
requirements.  The  renewable  fuels 
obligation  can  be  met  through  the  use  of 
purchased  RINs,  and  there  is  a  deficit 
carry  forward  provision  allowing 
compliance  to  be  shown  over  more  than 
one  year.  In  the  event  of  a  natural 
disaster,  the  volume  of  gasoline 
produced  by  an  obligated  party  is  also 
likely  to  drop,  which  would  result  in  a 
reduction  in  the  party’s  renewable  fuel 
obligation.  As  a  result,  we  believe  that 
an  individual  party  would  he  able  to 
meet  its  renewable  fuel  obligation  even 
in  the  event  of  a  natural  disaster  that 
affects  the  party’s  refinery  or  blending 
facility.  Therefore,  unlike  other  fuels 
programs,  we  do  not  believe  there  is  a 
need  to  include  a  temporary  hardship 
exemption  in  the  RFS  rule  to  address  an 
individual  party's  inability  to  comply 
with  its  renewable  fuels  obligation  due 
to  unforeseen  circumstances. 

Most  of  the  concerns  raised  by  the 
commenters  relate  to  problems  that 
would  have  a  more  regional  or  national 
effect,  as  compared  to  affecting  one  or 
a  few  individuals.  In  the  event  that 
unforeseen  circumstances  do  occur 
which  result  in  a  shortage  of  renewable 
fuel  and  available  RINs,  we  believe  that 
Congress  provided  an  adequate 
mechanism  for  addressing  such 
situations  in  the  Energy  Act.^n  The 
Energy  Act  provides  that  on  petition  by 
one  or  more  States,  EPA,  in  consultation 
with  the  Departments  of  Agriculture  and 
Energy,  may  waive  the  required 
aggregate  renewable  fuels  volume 
obligation  in  whole  or  in  part  upon  a 
sufficient  showing  of  economic  or 
environmental  harm,  or  inadequate 
supply.  As  a  result,  we  believe  that  a 
renewable  fuel  supply  problem  that 
affects  all  parties  can  be  addressed  using 
this  statutory  provision.  We  have 
carefully  considered  the  comments; 
however,  we  do  not  believe  that  the 
comments  provide  a  compelling 
rationale  for  providing  a  temporary 
hardship  exemption  from  the  RFS 
obligation  based  on  unusual 
circumstances  that  goes  beyond  the 
provisions  that  Congress  included  in  the 


**t;AA  section  211(o)(7),  as  added  by  Section 
lS01(a)  of  the  Energy  Policy  Act  of  2005. 


Energy  Act.  As  a  result,  the  final  rule 
does  not  contain  provisions  for  a 
temporary  heirdship  exemption  based  on 
unforeseen  circumstances. 

4.  What  Are  the  Opt-in  and  State  Waiver 
Provisions  Under  the  RFS  Program? 

a.  Opt-in  Provisions  for  Noncontiguous 
States  and  Territories 

The  Act  provides  that,  upon  the 
petition  of  a  noncontiguous  state  or  U.S. 
territory,  EPA  may  apply  the  renewable 
fuels  requirements  to  gasoline  produced 
in  or  imported  into  that  noncontiguous 
state  or  U.S.  territory  at  the  same  time 
as,  or  any  time  after  the  promulgation  of 
regulations  establishing  the  RFS 
program. 30  In  granting  such  a  petition, 
EPA  may  issue  or  revise  the  RFS 
regulations,  establish  applicable  volume 
percentages,  provide  for  generation  of 
credits,  and  take  other  actions  as 
necessary  to  allow  for  the  application  of 
the  RFS  program  in  a  noncontiguous 
state  or  territory.  We  believe  that 
approval  of  the  petition  does  not  require 
a  showing  other  than  a  request  by  the 
Governor  of  the  State  or  the  equivalent 
official  of  a  Territory  to  be  included  in 
the  program. 

Today’s  final  rule  will  implement  this 
provision  of  the  Act  by  providing  a 
process  whereby  the  governor  of  a 
noncontiguous  state  or  territory  may 
petition  EPA  to  have  the  state  or 
territory  included  in  the  RFS  program. 
The  petition  must  be  received  by  EPA 
on  or  before  November  1  for  the 
noncontiguous  state  or  territory  to  be 
included  in  the  RFS  program  in  the  next 
calendar  year.  A  noncontiguous  state  or 
territory  for  which  a  petition  is  received 
after  November  1  would  not  be  included 
in  the  RFS  program  in  the  next  calendar 
year,  but  would  be  included  in  the  RFS 
program'  in  the  subsequent  year.  For 
example,  if  EPA  receives  a  petition  on 
September  1,  2007,  the  noncontiguous 
state  or  territory  would  be  included  in 
the  RFS  program  beginning  on  January 
1 ,  2008.  If  EPA  receives  a  petition  on 
December  1,  2007,  the  noncontiguous 
state  or  territory  would  be  included  in 
the  RFS  program  beginning  January  1 , 
2009.  We  believe  that  requiring 
petitions  to  be  received  by  November  1 
is  necessary  to  allow  EPA  time  to  make 
any  adjustments  in  the  applicable 
standard.  The  method  for  calculating 
the  renewable  fuels  standard  to  reflect 
the  addition  of  a  state  or  territory  that 
has  opted  into  the  RFS  program  is 
discussed  in  Section  III.A.  Because 
today’s  regulations  make  EPA  approval 
of  an  opt-in  petition  automatic  if  it  is 
signed  by  the  appropriate  authority  and 


“CAA  Section  211(o)(2)(A)(ii).  as  added  by 
.Section  1501(a)  of  the  Energy  Policy  Act  of  2005. 


properly  delivered  to  EPA,  EPA  does 
not  envision  providing  an  opportunity 
to  comment  on  an  opt-in  request, 
although  we  will  provide  notice  in  the 
publication  of  the  standard  for  the 
following  year. 

We  received  several  comments 
regarding  when  a  noncontiguous  state  or 
territory  should  be  able  to  opt-in  to  the 
RFS  program.  One  commenter 
supported  the  approach  in  this  final  rule 
that  EPA  use  the  EIA  Short-term  Energy 
Outlook  published  each  October  to 
assist  in  determining  the  percentage 
standard  and  therefore  a  state  can  only 
opt-in  beginning  with  the  first  full 
compliance  period  of  2008.  Another 
commenter  believed  we  should  include 
a  provision  to  allow  noncontiguous 
states  or  territories  to  opt-in  to  the  first 
compliance  period  which  starts 
September  1,  2007.  While  we  see  the 
merits  of  allowing  a  noncontiguous  state 
or  territory  to  opt-in  to  the  first 
compliance  period,  we  intend  to 
maintain  the  current  approach  and  * 
allow  noncontiguous  states  and 
territories  to  opt-in  beginning  with  the 
2008  compliance  year.  The  statute 
clearly  states  that  the  program  may 
apply  to  noncontiguous  states  and 
territories  (that  have  petitioned  EPA)  at 
any  time  after  these  regulations  have 
been  promulgated.  Given  the  short 
period  of  time  between  publication  of  , 
the  final  rule  and  the  effective  date  of 
the  program,  the  need  for  a  state  and 
regulated  parties  to  discuss  opting-in 
with  knowledge  of  the  final  version  of 
the  rule,  and  the  requirement  for  EPA  to 
notify  obligated  parties  with  sufficient 
lead  time  to  any  change  in  the  standard, 
EPA  believes  2008  is  the  earliest 
practical  date  for  an  opt-in  to  be 
effective.  In  addition,  EPA  notes  that 
none  of  the  noncontiguous  states  or 
territories  indicated  a  strong  interest  in 
opting-in  for  the  remainder  of  the  2007 
compliance  period. 

Wnere  a  noncontiguous  state  or 
territory  opts-in  to  the  RFS  program, 
producers  and  importers  of  gasoline  for 
that  state  or  territory  will  be  obligated 
parties  subject  to  the  renewable  fuel 
requirements.  All  refiners  and  importers 
who  produce  or  import  gasoline  for  use 
in  a  state  or  territory  that  has  opted-in 
to  the  RFS  program  will  be  required  to 
comply  with  the  renewable  fuel 
standard  and  will  be  able  to  separate 
RINs  ft’om  batches  of  renewable  fuels  in 
the  same  manner  as  other  obligated 
parties. 

Once  a  petition  to  opt-in  to  the  RFS 
program  is  approved  by  EPA,  the  state 
or  territory  would  remain  in  the  RFS 
program  and  be  treated  as  any  of  the  48 
contiguous  states.  We  received  a 
comment  asserting  that  once  a  state  or 
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territory  opts-in,  they  should  be 
required  to  remain  in  the  program  for  at 
least  5  years.  As  stated  earlier,  EPA  will 
recognize  a  state  or  territory  that  opts- 
in  to  the  program  as  identical  to  any  of 
the  48  states.  The  current  regulations  do 
not  allow  a  state  to  opt-out  and  the  only 
form  of  relief  from  the  program  is  a 
waiver,  in  whole  or  in  part,  of  the 
national  renewable  fuel  volume 
requirement.  Noncontiguous  states  and 
territories  should  be  aware  of  the 
obligations  of  the  program  and  should 
only  choose  to  opt-in  if  they  expect  to 
meet  those  obligations  for  the  indefinite 
future.  If  in  the  future  a  state  believes 
EPA  should  change  its  regulations  and 
allow  an  opt-out  the  state  could  petition 
EPA  to  change  the  regulations.  As  in 
other  situations  where  a  party  petitions 
EPA  to  revise  its  regulations,  EPA 
would  be  in  a  position  at  that  point  to 
consider  the  concerns  raised  by  the  state 
as  well  as  other  interested  stakeholder 
and  to  determine  whether  it  would  be 
appropriate  to  revise  the  regulations. 

b.  State  Waiver  Provisions 

The  Energy  Act  provides  that  EPA,  in 
consultation  with  the  U.S.  Department 
of  Agriculture  (USDA)  and  the 
Department  of  Energy  (DOE),  may  waive 
the  renewable  fuels  requirements  in 
whole  or  in  part  upon  a  petition  by  one 
or  more  states  by  reducing  the  national 
quantity  of  renewable  fuel  required 
under  the  Act.^’  The  Act  also  outlines 
the  basic  requirements  for  such  a 
waiver,  such  as  a  demonstration  that 
implementation  of  the  renewable  fuels 
requirements  would  severely  harm  the 
economy  or  environment  of  a  state,  a 
region,  or  the  United  States  or  that  there 
is  an  inadequate  domestic  supply  of 
renewable  fuel. 

If  EPA,  -after  public  notice  and 
opportunity  for  comment,  approves  a 
state’s  petition  for  a  waiver  of  thh  RFS 
program,  the  Act  stipulates  that  the 
national  quantity  of  renewable  fuel 
required  (Table  I.B-1)  may  be  reduced 
in  whole  or  in  part.  This  reduction 
could  reduce  the  percentage  standard 
applicable  to  all  obligated  parties. 
However,  there  is  no  provision  in  the 
Act  that  would  permit  EPA  to  reduce  or 
eliminate  any  obligations  under  the  RFS 
program  specifically  for  parties  located 
within  the  state  that  petitioned  for  the 
waiver.  Thus  all  refiners,  importers,  and 
blenders  located  in  the  state  would  still 
be  obligated  parties  if  they  produce 
gasoline.  In  addition,  an  approval  of  a 
state’s  petition  for  a  waiver  may  not 
have  any  impact  on  renewable  fuel  use 
in  that  state  since  it  would  not  be  a 


CAA  Section  211(o)(7),  as  added  by  Section 
1501(a)  of  the  Energy  Policy  Act  of  2005. 


prohibition  on  the  sale  or  consumption 
of  renewable  fuels  in  that  state.  In  fact, 
the  Act  prohibits  the  regulations  from 
restricting  the  geographic  areas  in  which 
renewable  fuels  may  be  used.®^ 
Renewable  fuel  use  in  the  state  in 
question  would  thus  continue  to  be 
driven  by  natural  market  forces  and, 
perhaps  if  the  economics  of  ethanol 
blending  were  less  favorable  than  today, 
the  nationally-applicable  renewable  fuel 
standard. 

Given  that  state  petitions  for  a  waiver 
of  the  RFS  program  appear  unlikely  to 
affect  renewable  fuel  use  in  that  state, 
we  have  not  finalized  regulations 
providing  more  specificity  regarding  the 
criteria  for  a  waiver  or  the  ramifications 
of  Agency  approval  of  such  a  waiver  in 
terms  of  the  level  or  applicability  of  the 
standard.  However,  states  can  still 
submit  petitions  to  the  Agency  for  a 
waiver  of  the  RFS  requirements  under 
the  provision  in  the  Energy  Act  and 
such  petitions  will  be  addressed  by  EPA 
on  a  case-by-case  basis. 

We  received  several  comments 
objecting  to  the  decision  to  not  propose 
regulations  detailing  the  waiver  process 
and  our  rationale  for  not  doing  so.  One 
commenter  stated  that  nothing  in  the 
statute  prevents  relief  from  being 
directed  toward  a  state  which  has 
requested  the  waiver  by  reducing  the 
renewable  fuel  obligation  of  refiners, 
blenders,  and  importers  who  market 
gasoline  in  the  affected  -state.  Contrary 
to  the  commenter’s  assertion,  the  statute 
states  that,  “[t]he  Administrator  *  *  * 
may  waive  the  requirements  *  *  *  by 
reducing  the  national  quantity  of 
renewable  fuel  required”.'*^  Congress’s 
clear  intent  was  to  limit  EPA’s  authority 
to  provide  relief  under  the  state  waiver 
provision  of  section  211(o)(7).  Relief 
under  that  provision  is  limited  to 
reducing  the  total  national  volume 
required  under  the  RFS  program.  Thus, 
the  renewable  volume  obligation  for 
regulated  parties  would  be  reduced,  but 
the  reduced  obligation  would  still  apply 
to  all  obligated  refiners,  blenders  and 
importers,  including  those  in  the  state 
that  requested  the  waiver.  This  may 
provide  some  relief  to  the  part  of  the 
country  submitting  the  petition,  but 
EPA  is  not  authorized  to  grant  other 
more  targeted  relief  such  as  reducing  the 
percentage  for  some  refiners  and  not 
others  or  refusing  to  count  towards 
compliance  renewable  fuel  that  is 
produced  or  used  in  certain  parts  of  the 
country.  It  should  be  noted  here  that 
this  approach  holds  true  for  states  or 


CAA  Section  211(o)(2)(iii).  as  added  by  Section 
1501(a)  of  t)ie  Energy  Policy  Act  of  2005. 

^^CAA  Section  211(o)(7),  as  added  by  Section 
1501(a)  of  the  Energy  Policy  Act  of  2005. 


territories  which  have  opted-in  to  the 
program  as  well.  Once  a  state  or 
territory  has  opted-in  to  the  program, 
they  will  be  treated  as  identical  to  any 
other  state  and  specific  relief  will  not  be 
provided  to  regulated  parties  serving 
these  areas  after  the  approval  of  a 
waiver.  Noncontiguous  states  and 
territories  should  consider  this  in 
discussions  with  regulated  parties 
before  opting-in  to  the  program. 

Another  commenter  stated  that  EPA 
should  publish  regulations  outlining 
specific  criteria  that  will  be  considered 
in  reviewing  a  petition,  so  that  the 
public  would  have  a  more  meaningful 
opportunity  to  participate  in  the 
process.  While  EPA  realizes  that  the 
criteria  provided  by  the  statute  are  quite 
general,  the  rationales  of  severe 
environmental  or  economic  harm  or 
inadequate  domestic  supply  are 
sufficient  for  a  basic  framework  upon 
which  a  petition  can  be  built  and 
evaluated.  Each  situation  in  which  a 
waiver  may  be  requested  will  be  unique, 
and  promulgating  a  list  of  more  specific 
criteria  in  the  abstract  may  be  counter¬ 
productive.  Communication  between 
the  petitioning  state(s),  EPA,  DOE, 
USDA,  and  public  and  industry 
stakeholders  should  begin  early  in  the 
process,  well  before  a  waiver  request  is 
submitted.  This  communication  will 
supply  these  federal  agencies  with  a 
knowledgeable  background  of  the 
situation  prompting  the  potential  waiver 
request.  The  waiver  request  may  even 
prove  unnecessary  after  an  initial 
investigation  and  analysis  of  the 
situation.  If  not,  and  if  the  state 
continues  to  believe  that  a  valid  basis 
for  submission  of  a  petition  exists, 
federal  agencies  can  instruct  the  "statels) 
as  to  what  more  detailed  information  is 
needed  for  waiver  approval.  Petitions 
will  be  published  in  the  Federal 
Register,  as  required  by  statute,  to 
provide  public  notice  and  opportunity 
for  comment. 

A  third  commenter  raised  the  point 
that  there  is  no  provision  in  the  Act  that 
would  permit  EPA  to  waive  any 
obligations  for  specific  entities  in  a  state 
that  has  petitioned  for  a  waiver,  and  in 
the  case  of  an  emergency,  such  as  a 
natural  disaster,  specific  relief  may  be 
warranted.  The  commenter  is  correct  in 
the  observation  that  EPA  cannot  waivp 
obligations  for  specific  entities  or 
locations.  However,  the  Act  does 
authorize  EPA  to  waive  the  obligations 
of  the  program  as  it  applies  to  all 
obligated  parties,  in  whole  or  in  part, 
depending  on  the  severity  of  the 
situation. 
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D.  How  Do  Obligated  Parties  Comply 
With  the  Standard? 

Under  the  Act,  EPA  is  to  establish  a 
renewable  fuel  standard  annually, 
expressed  as  a  percentage  of  gasoline 
sold  or  introduced  into  commerce,  that 
will  ensure  that  overall  a  specified  total 
national  volume  of  renewable  fuels  will 
be  used  in  gasoline  in  the  U.S.  The  Act 
does  not  require  each  obligated  party  to 
necessarily  do  the  blending  themselves 
in  order  to  comply  with  this  obligation. 
Rather,  under  the  credit  trading  program 
required  by  the  Act,  each  obligated 
party  is  allowed  to  satisfy  its  obligations 
either  through  its  own  actions  or 
through  the  transfer  of  credits  from 
others  who  have  more  than  satisfied 
their  individual  requirements. 

This  section  describes  our  final 
compliance  program.  It  is  based  on  the 
use  of  unique  renewable  identification 
numbers  (RINs)  assigned  to  batches  of 
renewable  fuel  by  renewable  fuel 
producers  and  importers.  These  RINs 
can  then  be  sold  or  traded,  and 
ultimately  used  by  any  obligated  party 
to  demonstrate  compliance  with  the 
applicable  standard.  Excess  RINs  serve 
the  function  of  the  credits  envisioned  by 
the  Act  and  also  provide  additional 
benefits,  as  described  below.  We  believe 
that  our  approach  is  consistent  with  the 
language  and  intent  of  the  Act  and 
preserves  the  natural  market  forces  and 
blending  practices  that  will  keep 
renewable  fuel  costs  to  a  minimum. 

1.  Why  Use  Renewable  Identification 
Numbers? 

Once  renewable  fuels  are  produced  or 
imported,  there  is  very  high  confidence 
that  all  but  de  minimus  quantities  will 
in  fact  be  blended  into  gasoline  or 
otherwise  used  as  motor  vehicle  fuels, 
except  for  exports.  Renewable  fuels  are 
not  used  for  food,  chemicals,  or  as 
feedstocks  to  other  production 
processes.  In  fact  the  denaturant  that 
must  be  added  to  ethanol  is  designed 
specifically  to  ensure  that  the  ethanol  is 
primarily  used  as  motor  vehicle  fuel.  In 
discussions  with  stakeholders  prior  to 
release  of  the  NPRM,  it  became  clear 
that  other  renewable  fuels,  including 
biodiesel  and  renewable  fuels  used  in 
their  neat  (unblended)  form,  likewise 
are  not  used  in  appreciable  quantities 
for  anything  other  than  motor  vehicle 
fuel.  Therefore  if  a  refiner  ensures  that 
a  certain  volume  of  renewable  fuel  has 
been  produced,  in  effect  they  have  also 
ensured  that  this  volume  will  be 
blended  into  gasoline  or  otherwise  used 
as  a  motor  vehicle  fuel.  Focusing  on 
production  of  renewable  fuel  as  a 
surrogate  for  use  of  such  fuel  has  many 
benefits  as  far  as  streamlining  the 


program  and  minimizing  the  influence 
that  the  program  has  pn  the  operation  of 
the  market. 

In  order  to  implement  a  program  that 
is  based  on  production  of  a  certain 
volume  of  renewable  fuels,  we  are 
finalizing  a  system  of  volume 
accounting  and  tracking  of  renewable 
fuels.  We  are  requiring  that  this  system 
be  based  on  the  assignment  of  unique 
numbers  to  each  batch  of  renewable 
fuel.  These  numbers  are  called 
Renewable  Identification  Numbers  or 
RINs,  and  are  assigned  to  each  batch  by 
the  renewable  fuel  producer  or 
importer. 

The  use  of  RINs  allows  the  Agency  to 
measure  and  track  renewable  fuel 
volumes  starting  at  the  point  of  their 
production  rather  than  at  the  point 
when  they  are  blended  into 
conventional  fuels.  Although  an 
alternative  approach  would  be  to 
measure  renewable  fuel  volumes  as  they 
are  blended  into  conventional  gasoline 
or  diesel,  measuring  renewable  fuel 
volumes  at  the  point  of  production 
provides  more  accurate  measurements 
that  can  be  easily  verified.  For  instance, 
ethanol  producers  are  already  required 
to  report  their  production  volumes  to 
EIA  through  Monthly  Oxygenate 
Reports.  These  data  provide  an 
independent  source  for  verifying 
volumes.  The  total  number  of  batches 
and  parties  involved  are  also  minimized 
in  this  approach.  The  total  number  of 
batches  is  smallest  at  the  point  of 
production,  since  batches  are  commonly 
split  into  smaller  ones  as  they  proceed 
through  the  distribution  system  to  the 
place  where  they  are  blended  into 
conventional  fuel.  The  number  of 
renewable  fuel  producers  is  also  far 
smaller  than  the  number  of  blenders. 
Currently  there  just  over  100  ethanol 
plants  and  85  biodiesel  plants  in  the 
U.S.,  compared  with  approximately 
1200  blenders  based  on  IRS  data. 

The  assignment  of  RINs  to  batches  of 
renewable  fuel  at  the  point  of  their 
production  also  allqws  those  batches  to 
be  identified  according  to  various 
categories  important  for  compliance 
purposes.  For  instance,  the  RIN  will 
contain  a  component  that  specifies 
whether  a  batch  of  ethanol  was  made 
from  cellulosic  feedstocks.  This  RIN 
component  will  be  of  particular 
importance  for  2013  and  beyond  when 
the  Act  specifies  a  national  volume 
requirement  for  cellulosic  biOmass 
ethanol.  The  RIN  will  also  identify  the 
Equivalence  Value  of  the  renewable  fuel 
which  will  often  only  be  known  at  the 


Those  blenders  who  add  ethanol  to  HBOB  are 
already  regulated  under  our  reformulated  gasoline 
regulations. 


point  of  its  production.  Finally,  the  RIN 
will  identify  the  year  in  which  the  batch 
was  produced,  a  critical  element  in 
determining  the  applicable  time  period 
within  which  RINs  are  valid  for 
compliance  purposes. 

Although  production  volumes  of 
renewable  fuels  intended  for  blending 
into  gasoline  are  a  reasonably  accurate 
surrogate  for  volumes  ultimately 
blended  into  gasoline,  changes  can 
occur  at  various  times  throughout  the 
year  in  the  volumes  of  renewable  fuel 
that  are  in  storage.  These  stock  changes 
involve  the  temporary  storage  of 
renewable  fuel  during  times  of  excess 
and  can  affect  the  length  of  time 
between  production  and  ultimate  use. 
While  there  may  be  seasonal 
fluctuations  in  stocks  due  to  seasonal 
demand,  these  stock  changes  always 
have  a  net  change  of  zero  over  the  long 
term  since  there  is  no  economic  benefit 
to  stockpiling  renewable  fuels.  As  a 
result  there  is  no  need  to  account  for 
stock  changes  in  our  program. 

Exports  of  renewable  fuel  represent 
the  only  significant  distribution 
pathway  that  could  impair  the  use  of 
production  as  a  surrogate  for  renewable 
fuel  blending  into  gasoline  or  other  use 
as  a  motor  vehicle  fuel.  However,  our 
approach  accounts  for  exports  through 
an  explicit  requirement  placed  upon 
exporters  (discussed  in  Section  III.D.4  ' 
below).  As  a  result,  we  are  confident 
that  our  approach  satisfies  the  statutory 
obligation  that  our  regulations  impose 
obligations  on  refiners  and  importers 
that  will  ensure  that  gasoline  sold  or 
introduced  into  commerce  in  the  U.S. 
each  year  will  contain  the  volumes  of 
renewable  fuel  specified  in  the  Act.  By 
tracking  the  amount  of  renewable  fuel 
produced  or  imported  and  subtracting 
the  amount  exported,  we  will  have  an 
accurate  accounting  of  the  renewable 
fuel  actually  consumed  as  motor  vehicle 
fuel  in  the  U.S.  Exports  of  renewable 
fuel  are  discussed  in  more  detail  in 
Section  III.D.4. 

a.  RINs  Serve  the  Purpose  of  a  Credit 
Trading  Program 

According  to  the  Act,  we  must 
promulgate  regulations  that  include 
provisions  for  a  credit  trading  program. 
The  credit  trading  program  allows  a 
refiner  that  overcomplied  with  its 
annual  RVO  to  generate  credits 
representing  the  excess  renewable  fuel. 
The  Act  stipulates  that  those  credits  can 
then  be  used  within  the  ensuing  12 
month  period,  or  transferred  to  another 
refiner  that  had  not  blended  sufficient 
renewable  fuel  into  its  gasoline  to 
satisfy  its  RVO.  In  this  way  the  credit 
trading  program  permits  current 
blending  practices  to  continue  wherein 
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some  refiners  purchase  a  significant 
amount  of  renewable  fuel  for  blending 
into  their  gasoline  while  others  do  little 
or  none,  thus  providing  a  means  for  all 
refiners  to  economically  comply  with 
the  standard. 

Our  RIN-based  program  fulfills  all  the 
functions  of  a  credit  trading  program 
and  thus  meets  the  Act’s  requirements. 

If  at  the  end  of  a  compliance  period  a 
party  had  more  RlNs  than  it  needed  to 
show  compliance  with  its  renewable 
volume  obligation,  these  excess  RlNs 
would  serve  the  function  of  credits  and 
could  be  used  or  traded  in  the  next 
compliance  period.  RlNs  can  be 
transferred  to  another  peuty  in  ,an 
identical  fashion  to  a  credit.  However, 
our  program  provides  additional 
flexibility  in  that  it  permits  all  RlNs  to 
be  transferred  between  parties  before 
they  are  deemed  to  be  in  excess  of  a 
party’s  annual  RVO  at  the  end  of  the 
year.  This  is  because  a  RIN  serves  two 
functions:  It  is  direct  evidence  of 
compliance  and,  after  a  compliance  year 
is  over,  excess  RlNs  serve  the  function 
of  credits  for  overcompliance.  Thus  the 
RIN  approach  has  the  advantage  of 
allowing  real-time  trading  without 
having  to  wait  until  the  end  of  the  year 
to  determine  excess. 

As  in  other  motor  vehicle  fuels  credit 
programs,  we  are  also  requiring  that  any 
renewable  producer  that  generates  RlNs 
must  use  an  independent  auditor  to 
conduct  annual  reviews  of  the  party’s 
renewable  production,  RIN  generation, 
and  RIN  transactions.  These  reviews  are 
called  “attest  engagements,’’  because  the 
auditor  is  asked  to  attest  to  the  validity 
of  the  regulated  party’s  credit 
transactions.  For  example,  the 
reformulated  gasoline  program  requires 
attest  engagements  for  refiners  and 
importers,, and  downstream  oxygenate 
blenders  to  verify  the  underlying 
documentation  forming  the  basis  of  the 
required  reports  {40  CFR  part  80, 
subpart  F).  In  the  case  of  RIN 
generation,  the  auditor  is  required  to 
verify  that  the  number  of  RlNs  generated 
matched  the  volume  of  renewable  fuels 
produced,  that  any  extra  value  RlNs  are 
appropriately  generated,  and  that  RIN 
numbers  are  properly  transferred  with 
the  renewable  fuel  as  required  by  the 
regulations. 

b.  Alternative  Approach  to  Tracking 
Batches 

If  we  had  not  implemented  a  RIN- 
based  system  for  uniquely  identifying, 
measuring,  and  tracking  batches  of 
renewable  fuel,  the  RFS  program  would 
necessarily  require  that  we  measure 
renewable  fuel  volumes  at  the  point  in 
the  distribution  system  where  they  are 
actually  blended  into  conventional 


gasoline  or  diesel  or  used  in  their  neat 
form  as  motor  vehicle  fuel.  The  NPRM 
described  a  number  of  significant 
problems  that  this  approach  would 
create,  including  the  potential  for 
double-counting,  increasing  the  number 
of  parties  subject  to  enforcement 
provisions,  and  the  loss  of  a  distinction 
between  cellulosic  ethanol  and  other 
forms  of  ethanol.  We  concluded  that  a 
blender-based  approach  to  tracking 
volumes  of  renewable  fuel  was  inferior 
to  our  proposed  program  focusing  on 
the  point  of  production  and 
importation.  We  did  not  receive  any 
comments  supporting  a  blender-based 
approach  and,  consistent  with  the 
rationale  provided  in  the  proposed  rule, 
have  decided  not  to  implement  it. 

2.  Generating  RlNs  and  Assigning  Them 
to  Batches 

a.  Form  of  Renewable  Identification 
Numbers 

Each  RIN  is  generated  by  the  producer 
or  importer  of  the  renewable  fuel  and 
uniquely  identifies  not  only  a  specific 
batch,  but  also  every  gallon  in  that 
batch.  The  RIN  consists  of  a  38- 
character  code  having  the  following 
form: 

RIN:  KYYYYCCCCFFFFFBBBBB 

RRDSSSSSSSSEEEEEEEE 

Where: 

K  =  Ck)de  distinguishing  assigned  KINs  from 
separated  RlNs. 

YYYY  =  Calendar  year  of  production  or 
import. 

CCCC  =  Company  ID. 

FFFFF  =  Facility  ID. 

BBBBB  =  Batch  number. 

RR  =  Code  identifying  the  Equivalence  Value. 
D  =  Code  identifying  cellulosic  biomass 
ethanol. 

SSSSSSSS  =  Start  of  RIN  block. 

EEEEEEEE  =  End  of  RIN  block. 

In  response  to  the  NPRM,  one 
commenter  requested  that  the  full  RIN 
generation  date,  not  just  the  year,  be 
included  in  the  RIN.  We  believe  that 
this  is  unnecessary  and  would  unduly  , 
lengthen  the  RIN.  Compliance  with  the 
standard  is  determined  on  a  calendar 
year  basis,  and  the  year  of  RIN 
generation  is  necessary  in  order  to 
ensure  that  RlNs  are  used  for 
compliance  purposes  only  in  the 
calendar  year  generated  or  the  following 
year.  See  Section  III.D.3.b.  The  full  RIN 
generation  date,  while  a  potentially 
useful  piece  of  information  in  the 
context  of  potential  enforcement 
activities,  is  not  necessary  as  a 
component  of  the  RIN  since 
recordkeeping  requirements  contain  this 
same  information  and  can  he  consulted 
in  the  enforcement  context. 

The  company  and  facility  IDs  are 
assigned  by  the  EPA  as  part  of  the 


registration  process  as  described  in 
Section  IV.B.  Company  IDs  will  be  used 
primarily  to  determine  compliance, 
while  the  inclusion  of  facility  IDs  allows 
the  assignment  of  batch  numbers  unique 
to  each  facility.  The  use  of  both 
company  and  facility  IDs  is  also 
consistent  with  our  approach  in  other 
fuel  programs.  The  batch  number  is 
chosen  by  the  producer  and  includes 
five  digits  to  allow  for  facilities  that 
produce  up  to  a  hundred  thousand 
batches  per  year.  In  the  NPRM  we 
proposed  that  batch  numbers  be 
sequential  values  starting  with  00001  at 
the  beginning  of  each  year.  Following 
release  of  the  NPRM,  some  stakeholders 
expressed  the  desire  to  he  able  to  align 
RIN  batch  numbers  with  numbers  used 
in  other  aspects  of  their  business.  As  a 
result,  we  have  determined  that  the 
requirement  that  the  batch  numbers  be 
sequential  is  not  necessary  so  long  as 
each  batch  number  is  unique  within  a 
given  calendar  year.  Batches  are 
described  more  fully  in  Section  III.E.l.a. 

The  RR,  D,  and  K  codes  together 
describe  the  nature  of  the  renewable 
fuel  and  the  RlNs  that  are  generated  to 
represent  it.  The  RR  code  simply 
represents  the  Equivalence  Value  for  the 
renewable  fuel,  multiplied  by  10  to 
eliminate  the  decimal  place  inherent  in 
Equivalence  Values.  Equivalence  Values 
form  the  basis  for  the  total  number  of 
RlNs  that  can  be  generated  for  a  given 
volume  of  renewable  fuel,  and  are 
described  in  Section  II1.B.4. 

The  D  code  identifies  cellulosic 
biomass  ethanol  batches  as  such.  Since 
the  Act  requires  that  a  minimum  of  250 
million  gallons  of  cellulosic  biomass 
ethanol  he  consumed  starting  in  2013, 
obligated  parties  will  need  to  be  able  to 
distinguish  RlNs  representing  cellulosic 
hiomass  ethanol  irom  RlNs  representing 
other  types  of  renewable  fuel.  This 
requirement  is  discussed  in  more  detail 
in  Section  III. A. 

In  the  NPRM,  the  K  code  served  to 
distinguish  between  .standard-value 
RlNs  and  extra-value  RlNs,  and  it  was 
placed  in  the  middle  of  the  RIN.  As 
described  more  fully  in  Section  III.E.l.a, 
our  final  rule  eliminates  the  need  for  a 
distinction  between  standard-value 
RlNs  and  extra-value  RlNs,  but  requires 
a  distinction  between  RlNs  that  must  be 
transferred  with  a  volume  of  renewable 
fuel  (assigned  RlNs)  and  RlNs  that  can 
be  transferred  without  renewable  fuel 
(separated  RlNs).  Thus  for  the  final  rule 
we  have  changed  the  purpose  of  the  K 
code.  As  described  in  Section  III.E.2,  we 
are  requiring  that  RlNs  separated  from 
volumes  of  renewable  fuel  be  identified 
as  such,  by  changing  the  K  code  from  a 
value  of  1  to  a  value  of  2.  Placing  the 
K  code  at  the  beginning  of  the  RIN 
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makes  this  process  more  straightforward 
for  obligated  parties  and  oxygenate 
blenders  who  will  be  responsible  for 
changing  the  K  code  after  separating  a 
RIN  from  renewable  fuel. 

The  RIN  also  contains  two  codes 
SSSSSSSS  and  EEEEEEEE  that  together 
identify  the  “RIN  block”  which 
demarcates  the  number  of  gallons  of 
renewable  fuel  that  the  batch  represents 
in  the  context  of  compliance.  Depending 
on  the  Equivalence  Value,  this  may  not 
necessarily  be  the  same  as  the  actual 
number  of  gallons  in  the  batch.  The 
methodology  for  designating  the 
SSSSSSSS  and  EEEEEEEE  values  is 
described  in  Section  III.D.2.b  below. 

In  the  NPRM  we  assigned  six  digits  to 
the  RIN  block  codes  to  allow  batches  up 
to  a  million  gallons  in  size.  Based  on 
comments  received,  we  have  decided  to 
expand  the  number  of  digits  to  eight  to 
accommodate  batches  up  to  100  million 
gallons  in  size.  Although  it  is  highly 
unlikely  that  a  single  tank  would  hold 
this  volume,  we  are  adding  a  definition 
of  “batch”  to  ovu  final  regulations  that 
would  allow  this  high  volume  to  be 
counted  as  a  single  batch  for  the 
purposes  of  generating  RINs. 

In  the  NPRM  we  pointed  out  that 
“RIN”  can  refer  to  either  the  number 
representing  an  entire  batch  or  the 
number  representing  one  gallon  of 
renewable  fuel  in  the  context  of 
compliance.  In  order  to  make  the 
distinction  clear,  we  are  defining  the 
latter  as  a  gallon-RIN,  and  a  batch-RIN 
will  represent  multiple  gallon-RlNs.  In 
the  case  of  a  gallon-RIN,  the  values  of 
SSSSSSSS  and  EEEEEEEE  will  be 
identical.  A  batch-RIN,  on  the  other 
hand,  will  generally  have  different 
values  for  SSSSSSSS  and  EEEEEEEE, 
representing  the  starting  and  ending 
values  of  a  batch  of  renewable  fuel. 
Examples  of  RINs  are  presented  in  the 
next  section. 

b.  Generating  RINs 

As  described  in  Section  III.E.l.a,  we 
have  eliminated  the  distinction  between 
standard-value  RINs  and  extra-value 
RINs  for  this  final  rule.  Instead,  all 
gallon-RINs  must  be  assigned  to  batches 
of  renewable  fuel  by  the  producer  or 
importer.  Consistent  with  the  NPRM, 
each  gallon-RIN  will  continue  to 
represent  one  gallon  of  renewable  fuel 
in  the  context  of  compliance. 

Also  consistent  with  the  NPRM,  we 
are  requiring  that  RIN  generation  begin 
at  the  same  time  that  the  renewable  fuel 
standard  becomes  applicable  to 
obligated  parties.  Thus  RINs  must  be 
generated  for  all  renewable  fuel 
produced  or  imported  on  or  after 
September  1,  2007.  Since  many 
producers  and  importers  will  have 


renewable  fuel  in  inventory  at  the  start 
of  the  program  that  was  produced  prior 
to  September  1,  2007,  we  are  also 
allowing  them  to  generate  RINs  for  such 
renewable  fuel.  This  provision  ensures 
that  every  gallon  that  a  producer  or 
importer  sells  starting  on  September.! , 
2007  can  have  an  assigned  RIN,  and 
obligated  parties  that  take  ownership  of 
renewable  fuel  directly  from  a  producer 
or  importer  will  have  greater  assurance 
of  having  access  to  RINs  at  the  start  of 
the  program.  Other  volumes  of  ethanol 
in  inventory  in  the  distribution  system 
on  September  1,  2007  will  continue  to 
be  sold  and  distributed  without  RINs. 

In  order  tp  determine  the  number  of 
gallon-RINs  that  must  be  generated  and 
assigned  to  a  batch  by  a  producer  or 
importer,  the  actual  volume  of  the  batch 
must  be  multiplied  by  the  Equivalence 
Value  to  determine  an  applicable  “RIN 
volume”: 

Vr,n  =  EVxVs 
Where: 

Vrin  =  RIN  volume,  in  gallons,  representing 
the  number  of  gallon-RINs  that  must  be 
generated  (rounded  to  the  nearest  whole 
gallon). 

EV  =  Equivalence  value  for  the  renewable 
fuel. 

Vs  =  Standardized  volume  of  the  batch  of 
renewable  fuel  at  60  °F,  in  gallons. 

When  RINs  are  first  assigned  to  a 
batch  of  renewable  fuel  by  its  producer 
or  importer,  the  RIN  block  start  for  that 
batch  will  in  general  be  1  (i.e., 
SSSSSSSS  will  have  a  value  of 
00000001).  The  RIN  block  end  value 
EEEEEEEE  will  be  equal  to  the  RIN 
volume  calculated  above.  The  batch-RIN 
then  represents  all  the  gallon-RINs 
assigned  to  the  batch.  Table  IlI.D.2.b-l 
provides  some  examples  of  the  number 
of  gallon-RINs  that  would  be  assigned  to 
a  batch  under  different  circumstances. 

Table  III.D.2.B-1.— Examples  of 

Batch-RINs” 


Batch  volume:  2000  gallons  com  ethanol. 
Equivalence  value:  1 .0. 

Gallon-RINs:  2000. 

Batch-RIN:  1-2007-1234-12345-00001-10- 
2-00000001 -00002000. 


Batch  volume:  2000  gallons  biodiesel. 
Equivalence  value:  1 .5. 

Gallon-RINs:  3000. 

Batch-RiN:  1-2007-1234-12345-00002-15- 
2-00000001-00003000. 

Batch  volume:  2000  gallons  cellulosic  eth¬ 
anol. 

Equivalence  value:  2.5. 

Gallon-RINs:  5000. 

Batch-RIN;  1-2007-1234-12345-00003-25- 
1 -00000001 -00005000. 


The  RIN  block  will  often  represent  the 
actual  number  of  gallons  in  the  batch, 
for  cases  where  the  Equivalence  Value 
is  1.0.  In  other  cases,  the  RIN  block  start 
and  RIN  block  end  values  in  the  batch- 
RIN  will  not  exactly  correspond  to  the 
volume  of  the  batch.  For  instance,  in 
cases  where  the  Equivalence  Value  is 
larger  than  1.0,  the  number  of  gallon- 
RINs  generated  will  be  larger  than  the 
number  of  gallons  in  the  batch.  In  such 
cases  the  batch  will  have  a  greater  value 
in  terms  of  compliance  than  a  batch 
with  the  same  volume  but  an 
Equivalence  Value  equal  to  1.0. 
Likewise,  a  batch  with  an  Equivalence 
Value  less  than  1.0  will  have  a  smaller 
value  in  terms  of  compliance  than  a 
batch  with  the  same  volume  but  an 
Equivalence  Value  equal  to  1.0.  In  the 
context  of  our  modified  approach  to  RIN 
distribution  as  described  in  Section 
III.E.l,  however,  the  transfer  of  RINs 
with  batches  will  Be  straightforward 
regardless  of  the  number  of  gallon-RINs 
assigned  to  a  particular  volume  of 
renewable  fuel,  as  every  gallon-RIN  will 
always  have  the  capability  of  covering 
one  gallon  of  an  obligated  party’s  RVO. 

In  response  to  the  NPRM,  some 
obligated  parties  requested  that 
fractional  RINs  be  used  for  cases  in 
which  the  Equivalence  Value  is  less 
than  1.0.  Under  this  approach,  every 
gallon  in  a  batch  would  still  have  an 
assigned  gallon-RIN,  but  those  gallon- 
RINs  would  represent  only  a  fraction  of 
a  gallon  for  compliance  purposes.  The 
commenters  also  argued  that  our 
proposed  system  in  which  RINs  aie 
assigned  to  only  a  portion  of  a  batch 
would  be  unworkable  given  the  need  to 
ensure  that  RINs  remain  assigned  to 
batches  as  they  travel  through  the 
distribution  system. 

We  continue  to  believe  that  the  most 
straightforward  system  calculates  the 
number  of  gallon-RINs  representing  a 
batch  as  the  product  of  the  Equivalence 
Value  and  the  actual  volume  of  the 
batch.  Then  every  gallon-RIN  will  have 
the  capability  of  covering  one  gallon  of 
an  obligated  party’s  RVO,  and  thus 
every  gallon-RIN  has  the  same  value. 
This  is  true  both  for  renewable  fuels 
with  Equivalence  Values  less  than  1.0, 
and  renewable  fuels  with  Equivalence 
Values  greater  than  1.0.  Also,  as 
described  in  Section  III.E.l,  we  have 
modified  our  approach  to  the 
distribution  of  RINs  assigned  to  volumes 
of  renewable  fuel.  As  a  result,  the  batch¬ 
splitting  and  batch-merging  protocols 
have  become  largely  irrelevant,  and  thus 
the  transfer  of  renewable  fuels  having  an 


**  RIN  codes  have  been  separated  by  hyphens  in 
this  table  for  demonstrative  purposes  only.  In  actual 
use,  no  hyphens  would  be  present  in  the  RIN. 
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Equivalence  Value  less  than  1.0  has 
become  greatly  simplified.  We  are 
therefore  finalizing  om-  proposed 
approach  in  which  renewable  fuels 
having  an  Equivalence  Value  less  than 
1.0  result  in  fewer  assigned  gallon-RlNs 
than  gallons  in  a  batch. 

Following  release  of  the  NPRM,  we 
also  identified  some  cases  in  which  the 
generation  of  RINs  for  a  partially 
renewable  fuel  or  blending  component 
would  result  in  double-counting  of  RINs 
generated.  For  instance,  ethyl  tertiary 
butyl  ether  (ETBE)  is  made  from 
combining  ethanol  with  isobutylene. 

The  ethanol  is  generally  from  corn,  and 
the  isobutylene  is  generally  from 
petroleum.  The  ETBE  producer  may 
purchase  ethanol  from  another  source, 
and  that  ethanol  may  already  have  RINs 
assigned  to  it.  In  such  cases  it  would  not 
be  appropriate  for  the  ETBE  producer  to 
generate  additional  RINs  for  the  ETBE 
made  from  that  ethanol.  Even  if  the 
ETBE  producer  purchased  ethanol 
without  assigned  RINs,  our  program 
design  ensures  that  either  RINs  were 
generated  for  the  ethanol  and  separated 
prior  to  purchase  by  the  ETBE  producer, 
or  RINs  were  legitimately  not  assigned 
to  the  ethanol.  The  NPRM  did  not 
address  the  potential  for  generating 
RINs  twice  for  the  same  renewable  fuel 
in  these  cases.  Therefore,  we  are 
finalizing  a  provision  prohibiting  a 
party  from  generating  RINs  for  a 
partially  renewable  fuel  or  blending 
component  that  it  produces  if  the 
renewable  feedstock  used  to  make  the 
renewable  fuel  or  blending  component 
was  acquired  from  another  party.  Any 
RINs  acquired  with  the  renewable 
feedstock  (e.g.  ethanol)  must  be  assigned 
to  the  product  made  from  that  feedstock 
(e.g.  ETBE).  This  approach  is  consistent 
with  comments  submitted  by  Lyondell 
Chemical  Company. 

c.  Cases  in  Which  RINS  Are  Not 
Generated 

Although  in  general  every  batch  of 
renewable  fuel  produced  or  imported 
must  have  an  assigned  batch-RIN,  there 
are  several  cases  in  which  a  RIN  may 
not  be  assigned  to  a  batch  by  a  producer 
or  importer.  For  instance,  if  the 
renewable  fuel  was  consumed  within 
the  confines  of  the  production  facility 
where  it  was  made,  it  would  not  be 
acquired  by  either  an  obligated  party  or 
a  gasoline  blender.  In  such  cases,  the 
RIN  could  not  be  separated  from  the 
batch  and  transferred  separately  since 
producers  do  not  have  this  right.  A  RIN 
is  assigned  to  renewable  fuel  when 
ownership  of  the  renewable  fuel  is 
transferred  to  another  peuly.  Since  no 
such  transfer  would  occm  in  this  case, 
no  RIN  should  be  generated. 


A  second  case  in  which  some 
renewable  fuel  would  not  have  an 
assigned  RIN  would  occur  for  small 
volume  producers.  We  are  allowing 
renewable  fuel  producers  who  produce 
less  than  10,000  gallons  in  a  year  to 
avoid  the  requirement  to  generate  RINs 
and  assign  them  to  batches.  Such 
producers  would  not  contribute 
meaningfully  to  the  nationwide  pool  of 
renewable  fuel,  and  we  do  not  believe 
that  the  very  small  business  operations 
involved  should  be  subject  to  the 
burden  of  recordkeeping  and  reporting. 
Although  two  commenters  disagreed 
that  these  small  volume  producers 
should  be  exempt  from  the  requirement 
to  generate  RINs,  they  did  not  provide 
compelling  evidence  that  the  exemption 
would  create  a  problem  in  the 
distribution  system  or  provide  an  u^ufair 
advantage  to  small  producers.  As  a 
result  we  are  finalizing  this  provision  as 
proposed.  Note  that  if  a  small  producer 
chooses  to  register  as  a  renewable  fuel 
producer  under  the  RFS  program,  they 
will  be  subject  to  all  the  regulatory 
provisions  that  apply  to  all  producers, 
including  the  requirement  to  assign 
RINs  to  batches. 

In  the  NPRM  we  proposed  that  a 
renewable  fuel  producer  which  also 
operated  as  an  exporter  would  not  be 
required  to  generate  and  assign  a  RIN  to 
any  renewable  fuel  that  it  produced  and 
exported.  However,  one  cominenter 
pointed  out  that  this  approach  could 
lead  to  confusion  regarding  which 
gallons  should  have  an  assigned  RIN 
and  which  should  not,  given  the 
complex  nature  of  tracking  volumes  of 
renewable  fuel.  As  a  result  we  have 
determined  that  this  provision  should 
be  eliminated.  Our  final  regulations 
require  that  producers  assign  RINs  to  all 
renewable  fuel,  regardless  of  whether  it 
is  exported.  Exports  of  renewable  fuel 
are  discussed  further  in  Section  I11.D.4. 

3.  Calculating  and  Reporting 
Compliance 

Under  our  program,  RINs  form  the 
basis  of  the  volume  accounting  and 
tracking  system  that  allows  each 
obligated  party  to  demonstrate  that  they 
have  met  their  renewable  fuel  obligation 
each  year.  This  section  describes  how 
the  compliance  process  using  RINs 
works.  Our  approach  to  the  distribution 
and  trading  of  RINs  is  covered 
separately  in  Section  IIl.E  below. 

a.  Using  RINs  To  Meet  the  Standard 

Under  our  program,  each  obligated 
party  must  determine  its  Renewable 
Volume  Obligation  (RVO)  based  on  the 
applicable  percentage  standard  and  its 
annual  gasoline  volume  as  described  in 
Section  III.A.4.  The  RVO  represents  the 


volume  of  renewable  fuel  that  the 
obligated  party  must  ensure  is  used  in 
the  U.S.  in  a  given  calendar  year.  Since 
the  nationwide  renewable  fuel  volumes 
shown  in  Table  I.B-1  are  required  by 
the  Act  to  be  consumed  in  whole 
calendar  years,  each  obligated  party 
must  likewise  calculate  its  RVO  on  an 
annued  basis. 

Since  our  program  uses  RINs  as  a 
measure  of  the  amount  of  renewable 
fuel  used  as  motor  vehicle  fuel  that  is 
sold  or  introduced  into  commerce 
within  the  U.S.,  obligated  parties  must 
meet  their  RVO  through  the 
accumulation  of  RINs.  In  so  doing,  they 
will  effectively  be  causing  the 
renewable  fuel  represented  by  the  RINs 
to  be  consumed  as  motor  vehicle  fuel. 
Obligated  parties  are  not  required  to 
physically  blend  the  renewable  fuel  into 
gasoline  or  diesel  fuel  themselves.  The 
accumulation  of  RINs  is  the  means 
through  which  each  obligated  party 
shows  compliance  with  its  RVO  and 
thus  with  the  renewable  fuel  standard. 

For  each  calendar  year,  each  obligated 
party  is  required  to  submit  a  report  to 
the  Agency  documenting  the  RINs  it 
acquired  and  showing  that  the  sum  of 
all  gallon-RINs  acquired  is  equal  to  or 
greater  than  its  RVO.  This  reporting  is 
discussed  in  more  detail  in  Section  IV. 

In  the  context  of  demonstrating 
compliance,  all  gallon-RINs  have  the 
same  compliance  value.  The  Agency  can 
then  verify  that  the  RINs  used  for 
compliance  purposes  are  valid  by 
simply  comparing  RINs  reported  by 
producers  to  RINs  claimed  by  obligated 
parties.  We  can  also  verify  simply  that 
any  given  gallon-RlN  was  not  double- 
counted,  i.e.,  used  by  more  than  one 
obligated  party  for  compliance 
purposes.  In  order  to  be  able  to  identify 
the  cause  of  any  double-counting, ' 
however,  additional  information  is 
needed  on  RIN  transactions  as  discussed 
in  Section  IV. 

If  an  obligated  party  has  acquired 
more  RINs  than  it  needs  to  meet  its 
RVO,  then  in  general  it  can  retain  the 
excess  RINs  for  use  in  complying  with 
its  RVO  in  the  following  year  or  transfer 
the  excess  RINs  to  another  party.  The 
conditions  under  which  this  is  allowed 
are  determined  by  the  valid  life  of  a 
RIN,  described  in  more  detail  in  Section 
IlI.D.3.b  below.  If,  alternatively,  an 
obligated  party  has  not  acquired 
sufficient  RINs  to  meet  its  RVO,  then 
under  certain  conditions  it  can  carry  a 
deficit  into  the  next  year.  Deficit 
carryovers  are  discussed  in  more  detail 
in  Section  III.D.3.d. 

The  regulations  prohibit  any  party 
from  creating  or  transferring  invalid 
RINs.  Invalid  RINs  cannot  be  used  in 
demonstrating  compliance  regardless  of 
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the  good  faith  belief  of  a  party  that  the 
RINs  are  valid.  These  enforcement 
provisions  are  necessary  to  ensure  the 
RFS  program  goals  are  not  compromised 
by  illegal  conduct  in  the  creation  and 
transfer  of  RINs. 

As  in  other  motor  vehicle  fuel  credit 
programs,  the  regulations  address  the 
consequences  if  an  obligated  party  is 
found  to  have  used  invalid  RINs  to 
demonstrate  compliance  with  its  RVO. 

In  this  situation,  the  refiner  or  importer 
that  used  the  invalid  RINs  will  be 
required  to  deduct  cmy  invalid  RINs 
from  its  compliance  calculations.  The 
refiner  or  importer  will  be  liable  for 
violating  the  standard  if  the  remaining 
number  of  valid  RINs  is  insufficient  to 
meet  its  RVO,  and  the  obligated  party 
may  be  subject  to  additional  monetary 
penalties  if  it  used  invalid  RINs  in  its 
compliance  demonstration.  See  Section 
V  of  this  preamble  for  further  discussion 
regarding  liability  for  use  of  invalid 
RINs. 

Just  as  for  RIN  generators,  we  are  also 
requiring  that  obligated  parties  conduct 
attest  engagements  for  the  volume  of 
gasoline  they  produce  and  the  number 
of  RINs  procured  to  ensure  compliance 
with  their  RVO.  In  most  cases,  this 
should  amount  to  little  more  than  is 
already  required  under  existing  EPA 
gasoline  regulations.  In  the  case  of 
renewable  fuel  exporters,  the  attest 
engagement  will  verify  the  volume  of 
renewable  fuel  exported  and  therefore 
the  magnitude  of  their  RVO.  Attest 
engagement  reports  must  be  submitted 
to  the  party  that  commissioned  the 
engagement  and  to  EPA.  See  Section  IV 
of  this  preamble  for  further  discussion 
of  the  attest  engagement  requirements. 

b.  Valid  Life  of  RINs 

The  Act  requires  that  renewable  fuel 
credits  be  valid  for  showing  compliance 
for  12  months  as  of  the  date  of 
generation.  This  section  describes  our 
interpretation  of  this  provision  in  the 
context  of  our  program  wherein  excess 
RINs  fulfill  the  Act’s  requirements 
regarding  credits. 

As  discussed  in  Section  III.D.l.a,  we 
interpret  the  Act  such  that  credits 
would  represent  renewable  fuel 
volumes  in  excess  of  what  an  obligated 
party  needs  to  meet  their  annual 
compliance  obligation.  Given  that  the 
renewable  fuel  standard  is  an  annual 
standard,  obligated  parties  will 
determine  compliance  shortly  after  the 
end  of  the  year,  and  credits  would  be 
identified  at  that  time.  Obligated  parties 
will  typically  demonstrate  compliance 
by  submitting  a  compliance 
demonstration  to  EPA.  Given  the  12- 
month  life  of  a  credit  as  stated  in  the 
Act,  we  interpret  this  provision  as 


meaning  that  credits  would  only  be 
valid  for  compliance  p.m:poses  for  the 
following  compliance  year.  Hence  if  a 
refiner  or  importer  overcomplied  with 
their  2007  obligation  they  would 
generate  credits  that  could  be  used  to 
show  compliance  with  the  2008 
compliance  obligation,  but  the  credits 
could  not  be  used  to  show  compliance 
for  later  years.  Since  RINs  fulfill  the  role 
of  credits,  the  statutory  provisions 
regarding  credits  apply  to  RINs 

The  Act’s  limit  on  credit  life  helps 
balance  the  risks  between  the  needs  of 
renewable  fuel  producers  and  obligated 
parties.  Producers  are  currently  making 
investments  in  expanded  production 
capacity  on  the  expectation  of  a 
statutorily  guaranteed  minimum 
quantity  demanded.  Under  the  market 
conditions  we  are  experiencing  today 
that  make  ethanol  use  more 
economically  attractive,  the  annual 
volume  requirements  in  the  RFS 
program  will  not  drive  consumption  of 
renewable  fuels.  However,  if  the  price  of 
crude  oil  dropped  significantly  or  the 
use  of  ethanol  in  gasoline  became 
otherwise  less  economically  attractive, 
obligated  parties  could  use  stockpiled 
credits  to  comply  with  the  program 
requirements.  As  a  result,  demand  for 
renewable  fuel  could  fall  well  below  the 
RFS  program  requirements,  and  many 
producers  could  end  up  with  a  stranded 
investment.  The  12  month  valid  life 
limit  for  credits  minimizes  the  potential 
for  this  type  of  result. 

For  obligated  parties,  the  Act’s  12 
month  valid  life  for  credits  provides  a 
window  within  which  parties  who  do 
not  meet  their  renewable  fuel  obligation 
through  their  own  physical  use  of 
renewable  fuel  can  obtain  credits  from 
other  parties  who  have  excess.  This 
critical  dspect  of  the  trading  system 
allows  the  renewable  fuels  market  to 
continue  operating  according  to  natural 
market  forces,  avoiding  the  possibility 
that  every  single  refiner  would  need  to 
purchase  renewable  fuel  for  blending 
into  its  own  gasoline.  But  the  12  month 
life  also  provides  a  w'indow  within 
which  banking  and  trading  can  be  used 
to  offset  the  negative  effects  of 
fluctuations  in  either  supply  of  or 
demand  for  renewable  fuels.  For 
instance,  if  crude  oil  prices  were  to  drop 
significemtly  and  natural  market 
demand  for  ethanol  likewise  fell,  the 
RFS  program  would  normally  bring 
demand  back  up  to  the  minimum 
required  volumes  shown  in  Table  I.B-1. 
But  in  this  circumstance,  the  use  of 
ethanol  in  gasoline  would  be  less 
economically  attractive,  since  demand 
for  ethanol  would  not  be  followiqg  price 
but  rather  the  statutorily  required 
minimum  volumes.  As  a  result,  the 


price  of  credits  as  represented  by  RINs, 
and  thus  ethanol  blends,  could  rise 
above  the  levels  that  would  exist  if  no 
minimum  required  volumes  existed. 

The  12  month  valid  life  creates  some 
flexibility  in  the  market  to  help  mitigate 
price  fluctuations.  The  renewable  fuels 
market  could  also  experience  a 
significant  drop  in  supply  if,  for 
instance,  a  drought  were  to  limit  the 
production  of  the  feedstocks  needed  to 
produce  renewable  fuel.  Obligated 
parties  could  use  banked  credits  to 
comply  rather  than  carry  a  deficit  into 
the  next  year. 

In  the  context  of  our  RIN-based 
program,  we  have  been  able  to 
accomplish  the  same  objective  as  the 
Act’s  12  month  life  of  credits  by 
allowing  RINs  to  be  used  to  show 
compliance  for  the  year  in  which  the 
renewable  fuel  was  produced  and  its 
associated  RIN  first  generated  or  for  the 
following  year.  RINs  not  used  for 
compliance  purposes  in  the  year  in 
which  they  were  generated  will  by 
definition  be  in  excess  of  the  RINs  an 
obligated  party  needed  in  that  year, 
making  excess  RINs  equivalent  to  the 
credits  referred  to  in  the  Energy  Act. 
Excess  RINs  are  valid  for  compliance 
purposes  in  the  year  following  the  one 
in  which  they  initially  came  into 
existence.  RINs  not  used  within  their 
valid  life  will  expire.  This  approach 
satisfies  the  Act’s  12  month  duration  for 
credits. 

Thus  we  are  requiring  that  every  RIN 
be  valid  for  the  calendar-year 
compliance  period  in  which  it  was 
generated  or  the  following  year.  If  a  RIN 
was  created  in  one  year  but  was  not 
used  by  an  obligated  party  to  meet  its 
RVO  for  that  year,  the  RIN  can  be  used 
for  compliance  purposes  in  the  next 
year  (subject  to  certain  provisions  to 
address  RIN  rollover  as  discussed 
below).  If,  however,  a  RIN  was  created 
in  one  year  and  Was  not  used  for 
compliance  purposes  in  that  year  or  in 
the  next  year,  it  will  expire.  In  response 
to  the  NPRM,  this  approach  was 
supported  by  a  number  of  obligated 
parties  and  their  representative 
associations.  These  commenters  agreed 
that  allowing  RINs  to  be  used  for  the 
year  generated  or  the  following  year  was 
not  only  supported  by  the  statutory 
language,  but  was  also  an  element  of 
program  flexibility  that  would  be 
critical  for  offsetting  the  negative  effects 
of  potential  fluctuations  in  either  supply 
of  or  demand  for  renewable  fuels. 


“The  use  of  previous-year  RINs  for  current  year 
compliance  purposes  will  also  be  limited  by  the  20 
percent  RIN  rollover  cap  under  today’s  final  rule. 
However,  as  discussed  in  the  next  section,  we 
believe  that  this  cap  will  still  provide  a  significant 
amount  of  flexibility  to  obligated  parties. 
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However,  in  response  to  our  NPRM, 
other  commenters  said  that  the  Energy 
Act’s  12-month  credit  life  provision 
should  be  interpreted  as  applying 
retrospectively,  not  prospectively. 

Under  this  approach,  the  12-month 
timeframe  in  the  Act  would  be 
interpreted  to  refer  to  the  full  calendar 
year  within  which  a  credit  was 
generated.  Under  this  alternative 
approach  no  RINs  could  be  used  for 
compliance  purposes  beyond  the 
calendar  year  in  which  they  originally 
came  into  existence.  As  discussed 
below,  we  do  not  believe  that  this 
approach  is  appropriate. 

Commenters  who  supported  the 
retrospective  approach  to  the  Act’s  12- 
month  credit  life  provision  argued  that 
the  Energy  Act  could  have  been  written 
to  explicitly  allow  a  valid  life  of 
multiple  years  if  that  had  been 
Congress’  intent.  In  response,  the  Act 
explicitly  indicates  that  obligated 
parties  may  either  use  the  credits  they 
have  generated  or  transfer  them.  For  a 
party  to  be  able  to  use  credits  generated, 
such  credit  use  must  necessmily  occiur 
in  a  compliance  year  other  than  the  one 
in  which  the  credit  was  generated.  Thus 
we  do  not  believe  that  a  retrospective 
approach  to  the  Act’s  12-month  credit 
life  provision  is  consistent  with  the 
explicit  credit  provisions  of  the  Act.  In 
addition,  we  believe  that  an 
interpretation  leading  to  a  valid  life  of 
one  year  after  the  year  in  which  the  RIN 
was  generated  is  most  consistent  with 
the  program  as  a  whole.  In  comparison 
to  a  single-year  valid  life  for  RINs,  our 
approach  provides  some  additional 
compliance  flexibility  to  obligated 
parties  as  they  make  efforts  to  acquire 
sufficient  RINs  to  meet  their  RVOs  each 
year.  This  flexibility  will  have  the  effect 
of  keeping  fuel  costs  lower  than  they 
would  otherwise  be. 

In  the  comments  we  received  on  the 
NPRM,  one  objection  to  our  proposed 
approach  was  that  the  use  of  RINs 
generated  in  one  compliance  period  to 
satisfy  obligations  in  a  subsequent 
compliance  period  could  result  in  less 
renewable  fuel  used  in  a  given  year  than 
is  set  forth  in  the  statute.  While  this  is 
true,  we  believe  this  approach  is  most 
consistent  with  the  Act,  as  described 
above.  The  Act  clearly  set  up  a  credit 
program  with  a  credit  life,  meaning 
Congress  intended  parties  to  use  credits 
in  some  cases  instead  of  blending 
renewable  fuel.  The  Act  is  best  read  to 
harmonize  all  of  its  provisions.  In 
addition,  we  note  that  other  provisions 
of  the  Act  may  lead  to  less  renewable 
fuel  use  in  a  given  year  than  the 
statutorily-prescribed  volumes,  but 
Congress  adopted  them  and  intended 
that  they  could  be  used.  For  instance. 


the  deficit  carryover  provision  allows 
any  obligated  party  to  fail  to  meet  its 
RVO  in  one  year  if  it  meets  the  deficit 
and  its  RVO  in  the  next  year.  If  several 
obligated  parties  took  advantage  of  this 
provision,  it  could  result  in  the 
nationwide  total  volume  obligation  for  a 
particular  calendar  year  not  being  met. 
In  a  similar  fashion,  the  statutory 
requirement  that  every  gallon  of 
cellulosic  biomass  ethanol  be  treated  as 
2.5  gallons  for  the  purposes  of 
compliance  means  that  the  annually 
required  volumes  of  renewable  fuel 
could  be  met  in  part  by  virtual,  rather 
than  actual,  volumes.  Finally,  the 
calculation  of  the  renewable  fuel 
standard  is  based  on  projected 
nationwide  gasoline  volumes  provided 
by  ELA  (see  Section  III.A).  If  the 
projected  gasoline  volume  falls  shprt  of 
the  actual  gasoline  volume  in  a  given 
year,  the  standard  will  fail  to  create  the 
demand  for  the  full  renewable  fuel 
volume  required  by  the  Act  for  that 
year.  The  Act  contains  no  provision  for 
correcting  for  underestimated  gasoline 
volumes.  Additional  responses  to  the 
issues  raised  by  commenters  on  RIN  life 
can  be  found  in  the  S&A  document. 

c.  Cap  on  RIN  Use  To  Address  Rollover 

As  described  in  Section  ifl.D.S.b 
above,  RINs  are  valid  for  compliance 
purposes  for  the  calendar  year  in  which 
they  are  generated  or  the  following  year. 
We  believe  that  this  approach  is  most 
consistent  with  the  Act’s  prescription 
that  credits  be  valid  for  compliance 
purposes  for  12  months  as  of  the  date  of 
generation.  Our  approach  is  intended  to 
address  both  the  risk  taken  by  producers 
expecting  a  guaranteed  demand  to  cover 
their  expanded  production  capacity 
investments  and  the  risk  taken  by 
obligated  parties  who  need  a  guaranteed 
supply  in  order  to  meet  their  regulatory 
obligations  under  this  program. 

However,  the  use  of  previous  year 
RINs  to  meet  current  year  compliance 
obligations  does  create  an  opportunity  . 
for  effectively  circumventing  the  valid 
life  limit  for  RINs.  This  can  occur  in 
situations  wherein  the  total  number  of 
RINs  generated  each  year  for  a  number 
of  years  in  a  row  exceeds  the  number  of 
RINs  required  under  the  RFS  program 
for  those  years.  The  excess  RINs 
generated  in  one  year  could  be  used  to 
show  compliance  in  the  next  year, 
leading  to  the  generation  of  new  excess 
RINs  in  the  next  year,  causing  the  total 
number  of  excess  RINs  in  the  market  to 
accumulate  over  multiple  years  despite 
the  limit  on  RIN  life.  The  NPRM  • 
included  examples  of  how  this 
“rollover”  might  occur.  The  rollover 
issue  would  in  some  circumstances 
essentially  make  the  applicable  valid 


life  for  RINs  virtually  meaningless  in 
practice. 

RIN  rollover  also  undermines  the 
ability  of  a  limit  on  credit  life  to 
guarantee  a  market  for  renewable  fuels. 
As  described  in  Section  III.D.3.b,  if  the 
natural  market  demand  for  ethanol  was 
higher  than  the  volumes  required  under 
the  RFS  program  for  several  years  in  a 
row,  as  may  occur  in  practice,  obligated 
parties  could  amass  RINs  that,  in  the 
extreme,  could  be  used  entirely  in  lieu 
of  actually  demanding  ethanol  in  some 
subsequent  year. 

As  described  in  the  NPRM,  we  believe 
that  the  rollover  issue  must  be 
addressed.  The  Act’s  provision 
regarding  the  valid  life  of  credits  is 
clearly  intended  to  obtain  the  benefits 
associated  with  a  limited  credit  life. 

Any  program  structure  in  which  some 
RINs  effectively  have  an  infinite  life, 
regardless  of  the  technical  life  of 
individual  RINs,  does  not  appropriately 
achieve  the  benefits  expected  ft'om  the 
Act’s  provision  regarding  the  12-month 
life  of  credits.  The  authority  to  establish 
a  credit  program  and  to  implement  a 
limited  life  for  credits  includes  the 
authority  to  limit  actions  that  have  the 
practical  effect  of  circumventing  this 
limited  credit  life. 

To  be  consistent  with  the  Act,  we 
believe  that  the  rollover  issue  should  be 
addressed  in  our  regulations.  However, 
we  also  believe  that  the  limits  to 
preclude  such  unhindered  rollovers 
should  not  preclude  all  previous-year 
RINs  from  being  used  for  current-year 
compliance.  To  accomplish  this,  we 
must  restrict  the  number  of  previous- 
year  RINs  that  can  be  used  for  current 
year  cornpliance.  To  this  end,  we 
proposed  a  20  percent  cap  on  the 
amount  of  an  obligated  party’s 
Renewable  Volume  Obligation  (RVO) 
that  can  be  met  using  previous-year 
RINs.  After  review  of  the  comments  we 
received  on  the  NPRM,  we  have  decided 
to  finalize  this  provision.  Thus  each 
obligated  party  will  be  required  to  use 
current-year  RINs  to  meet  at  least  80 
percent  of  its  RVO,  with  a  maximum  of 
20  percent  being  derived  from  previous- 
year  RINs.  Any  previous-year  RINs  that 
im  obligated  party  may  have  that  are  in 
excess  of  the  20  percent  cap  can  be 
traded  to  other  obligated  parties  that 
need  them.  If  the  previous-year  RINs  in 
excess  of  the  20  percent  cap  are  not 
used  by  any  obligated  party  for 
compliance,  they  will  expire.  The  net 
result  will  be  that,  for  the  market  as  a 
whole,  no  more  than  20  percent  of  a 
given  year’s  renewable  fuel  standard  can 
be  met  with  RINs  from  the  previous 
year. 

As  described  in  the  NPRM,  we  believe 
that  the  20  percent  cap  provides  the 
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appropriate  balance  between,  on  the  one 
hand,  allowing  legitimate  RIN 
carryovers  and  protecting  against 
potential  supply  shortfalls  that  could 
limit  the  availability  of  RINs,  and  on  the 
other  hand  ensuring  an  annual  demand 
for  renewable  fuels  as  envisioned  by  the 
Act.  We  believe  this  approach  also 
provides  the  certainty  all  parties  desire 
in  implementing  the  program.  The  same 
cap  will  apply  equally  to  all  obligated 
parties,  and  tbe  cap  will  be  the  same  for 
all  years,  providing  certainty  on  exactly 
how  obligated  parties  must  comply  with 
their  RVO  going  out  into  the  future.  A 
20  percent  cap  will  be  readily 
enforceable  with  minimal  additional 
program  complexity,  as  each  obligated 
party’s  annual  report  will  simply 
provide  separate  listings  of  previous- 
year  and  current-year  RINs  to  establish 
that  the  cap  has  not  been  exceeded.  A 
20  percent  cap  will  have  no  impact  on 
who  could  own  RINs,  their  valid  life,  or 
any  other  regulatory  provision  regarding 
compliance. 

Some  NPRM  commenters  did  not 
perceive  a  problem  with  the  RIN 
rollover  issue  and  argued  for  no  rollover 
cap  or  at  least  for  a  more  flexible  one. 
They  pointed  to  the  need  for  maximum 
flexibility  in  responding  to  fluctuations 
in  the  market,  and  they  were  primarily 
concerned  about  potential  supply 
problems.  For  instance,  if  a  drought 
were  to  reduce  the  availability  of  corn 
for  ethanol  production,  there  may 
simply  not  be  sufficient  RINs  available 
for  compliance  purposes.  A  drought 
situation  actually  occurred  in  1996,  and 
as  a  result  1996  ethanol  production  was 
21%  less  than  it  had  been  in  1995.  In 
1997,  production  had  not  yet  returned 
to  the  1995  levels.  Moreover,  there  is  no 
guarantee  that  future  droughts,  should 
they  occur,  would  result  in  a  reduction 
in  ethanol  production  of  only  21 
percent.  As  a  result,  in  the  NPRM  we 
requested  comment  on  whether  a  higher 
cap,  such  as  30  percent,  would  be  more 
appropriate.  A  number  of  refiners  and 
refinery  associations  commented  that  30 
percent  would  indeed  provide  them 
with  the  additional  flexibility  they 
would  need  in  the  case  of  a  significant 
market  disruption.  Some  requested  a 
cap  of  40  percent  or  even  no  cap  at  all. 
These  parties  also  expressed  concern 
that,  although  the  Agency  has  the 
authority  to  waive  the  required 
renewable  fuel  volumes  in  whole  or  in 
part  in  the  event  of  inadequate  domestic 
supply,  this  can  occur  only  on  petition 
by  one  or  more  states  and  then  only 
after  consultation  with  both  the 
Department  of  Agriculture  and  the 
Department  of  Energy.  Some  obligated 
parties  expressed  concern  that  such  a 


waiver  would  not  occiur  in  a  timely 
fashion.  The  availability  of  excess 
previous-year  RINs  would  thus  provide 
compliance  certainty  in  the  event  that 
the  supply  of  current-year  RINs  falls 
below  the  RFS  program  requirements 
and  the  Agency  does  not  waive  an^ 
portion  of  the  program  requirements. 

In  contrast  to  obligated  parties, 
renewable  fuel  producers  provided 
comments  on  the  NPRM  indicating  that 
10  percent  would  be  more  appropriate. 
They  argued  that  a  10  percent  cap  was 
closer  to  their  preferred  approach  to  RIN 
life  in  which  tbe  Act’s  12-month  life  of 
a  credit  is  interpreted  as  allowing  RINs 
to  be  used  for  compliance  purposes  only 
in  the  year  in  which  they  are  generated. 

We  continue  to  believe  that  a  cap  set 
at  20  percent  is  appropriate,  and  tbe 
comments  submitted  in  response  to  the 
NPRM  did  not  provide  compelling 
evidence  to  the  contrary.  The  level  of  20 
percent  is  consistent  with  past  ethanol 
market  fluctuations.  As  described  above, 
the  largest  single-year  drop  in  ethanol 
supply  occurred  in  1996  and  resulted  in 
21%  less  ethanol  being  produced  than 
in  1995.  While  future  supply  shortfalls 
may  be  larger  or  smaller,  the 
circumstances  of  1996  provide  one 
example  of  their  potential  magnitude. 

We  believe  that  a  cap  of  20  percent  is 
a  reasonable  way  to  limit  RIN  rollover 
and  provide  some  assurances  to 
renewable  fuel  producers  regarding 
demand  for  renewable  fuel.  A  cap  of  20 
percent  also  ensures  that  many 
previous-year  RINs  can  still  be  used  for 
turrent  year  compliance,  providing 
some  flexibility  in  the  event  of  market 
disruptions. 

Given  the  competing  needs  expressed 
by  renewable  fuel  producers  and 
refiners,  a^rollover  cap  of  20  percent 
also  balances  the  risk  taken  by 
producers  of  renewable  fuels  expecting 
a  guaranteed  quantity  demanded  to 
cover  their  production  capacity 
investments  and  the  risk  taken  by 
obligated  parties  who  need  a  guaranteed 
supply  in  order  to  meet  their  regulatory 
obligations  under  this  program.  We  are 
therefore  finalizing  a  rollover  cap  of  20 
percent. 

In  the  NPRM  we  also  considered  an 
alternative  approach  whereby  we  would 
set  the  cap  annually  based  on  the  actual 
excess  renewable  fuel  production.  We 
did  not  propose  this  approach,  and 
commenters  did  not  support  it.  We  have 
determined  that  fixing  tbe  cap  at  20 
percent  both  provides  certainty  to  the 
RIN  market  and  ensures  that  some 
minimum  level  of  flexibility  exists  for 
individual  obligated  parties  even  in  a 
market  without  excess  RINs. 

We  also  requested  comment  on 
whether  the  Agency  should  adopt  a 


provision  allowing  the  cap  to  be  raised 
in  the  event  that  supply  shortfalls 
overwhelmed  the  20  percent  cap.  Under 
this  conditional  provision,  the  Agency 
would  monitor  standard  indicators  of 
agricultural  production  and  renewable 
fuel  supply  to  determine  if  sufficient 
volumes  of  renewable  can  be  produced 
to  meet  the  RFS  program  requirements 
in  a  given  year.  Prior  to  the  end  of  a 
compliance  period,  if  the  Agency 
determined  that  a  supply  shortfall  was 
imminent,  it  could  raise  the  cap  to 
permit  a  greater  number  of  previous- 
year  RINs  to  be  used  for  current-year 
compliance.  Although  this  approach 
would  not  change  the  required  volumes, 
it  could  create  some  additional 
temporary  flexibility.  However,  we  did 
not  propose  this  provision,  and 
commenters  did  not  address  it.  We  do 
not  believe  it  is  necessary,  and  thus  we 
have  not  finalized  it. 

Finally,  the  cap  is  designed  to  prevent 
the  rollover  of  RINs  generated  two  years 
ago  from  being  used  for  compliance 
purposes  in  the  current  year.  No  RINs 
were  generated  in  2006  when  the 
default  standard  of  2.78  percent  was  in 
effect  on  a  collective  basis,  so  the  first 
year  in  which  RINs  will  be  generated  is 
2007.  Consequently,  the  first  year  in 
which  there  could  be  rollover  would  be 
2009.  Therefore,  we  proposed  that  the 
cap  would  not  be  effective  until 
compliance  year  2009.  Two  commenters 
pointed  out  that  this  approach  could 
under  some  scenarios  lead  to  a  situation 
in  .which  more  than  20  percent  of  the 
RINs  used  for  compliance  purposes  in 
2008  were  actually  generated  in  the 
previous  year,  2007.  EPA  believes  that 
implementing  the  rollover  cap  in  2008 
would,  indeed,  prevent  the  initiation  of 
an  excess  buildup  of  past  RINs.  In 
addition,  it  would  simplify  the 
regulations,  since  there  would  be  no 
need  for  an  exception  from  the  RIN  cap 
for  2008.  Consequently  we  are  finalizing 
the  20  percent  cap  to  apply  to  all  years, 
including  2008. 

d.  Deficit  Carryovers 

The  Energy  Act  also  contains  a 
provision  allowing  an  obligated  party  to 
carry  a  deficit  forward  from  one  year 
into  the  next  if  it  cannot  comply  with 
its  RVO.  However,  deficits  cannot  be 
carried  over  two  years  in  a  row. 

Deficit  Ccurryovers  are  measured  in 
gallons  of  renewable  fuel,  just  as  for 
RINs  and  RVOs.  If  an  obligated  party 
does  not  acquire  sufficient  RINs  to  meet 
its  RVO  in  a  given  year,  the  deficit  is 
calculated  by  subtracting  the  total 
number  of  RINs  an  obligated  party  has 
acquired  ft'om  its  RVO.  There  are  no 
volume  penalties,  discounts,  or  other 
factors  included  when  calculating  a 
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deficit  carryover.  As  described  in 
Section  III.D.l,  the  deficit  is  then  added 
to  the  RVO  for  the' next  year.  The 
Ccdculation  of  the  RVO  as  described  in 
Section  III.A.4  shows  how  a  deficit 
would  be  carried  over  into  the  next  year: 
RVOi  =  (Stdi  X  GVi)  +  Dj., 

Where: 

RVO,  =  The  Renewable  Volume  Obligation 
for  the  obligated  party  for  year  i,  in 
gallons. 

Stdi  =  The  RFS  program  standard  for  year  i, 
in  percent. 

GVi  =  The  non-renewable  gatoline  volume 
produced  by  an  obligated  party  in  year 
i,  in  gallons. 

Di-i  =  Renewable  fuel  deficit  carryover  from 
the  previous  year,  in  gallon’s. 

If  an  obligated  party  does  not  acquire 
sufficient  RINs  to  meet  its  RVO  in  year 
i-1,  the  obligated  party  must  procure 
sufficient  RINs  to  cover  the  full  RVO  for 
year  i  including  the  deficit.  There  are  no 
provisions  allowing  for  another  year  of 
carryover.  If  the  obligated  party  does  not 
acquire  sufficient  RINs  to  meet  its  RVO 
for  that  year  plus  the  deficit.carryover 
from  the  previous  year,  it  will  be  in 
noncompliance. 

The  Act  indicates  that  deficit 
carryovers  are  to  occur  due  to 
“inability”  to  generate  or  piurchase 
sufficient  credits.  We  believe  that 
obligated  parties  will  make  a 
determined  effort  to  satisfy  their  RVO 
on  an  annual  basis  and  that  a  deficit 
will  demonstrate  that  they  were  imable 
to  do  so.  Thus,  we  did  not  propose  that 
any  particular  demonstration  of 
“inability”  be  a  prerequisite  to  the 
ability  of  obligated  parties  to  carry 
deficits  forward.  However,  one 
commenter  requested  that  we  should 
establish  some  sort  of  standard  or 
threshold  that  obligated  parties  must 
meet  before  they  would  be  allowed  to 
use  the  deficit  carryover  provision. 
Although  the  commenter  provided  no 
suggestions  regarding  how  such  a 
threshold  could  be  established,  he 
indicated  that  in  the  absence  of  such  a 
threshold  obligated  parties  could 
potentially  use  the  deficit  carryover 
provision  to  undermine  the  amount  of 
actual  renewable  fuel  used  in  a  given 
year. 

We  agree  that  the  deficit  carryover 
provision  could  result  in  less  renewable 
fuel  being  consumed  in  a  given  year 
than  is  required  by  the  Act,  especially 
if  several  obligated  parties  took 
advantage  of  it  at  the  same  time. 
However,  in  any  given  year  some  parties 
may  be  making  up  deficits  from  a  prior 
year,  while  other  parties  might  be 
generating  deficits.  This  fact  will  tend  to 
reduce  the  net  effect  in  any  given  year, 
and  regardless,  the  deficit  in  demand  in 
one  year  will  by  regulatory  requirement 


be  made  up  in  the  following  year. 
Finally,  any  threshold  we  could  set  to 
demonstrate  an  obligated  party’s 
inability  to  generate  or  purchase 
sufficient  credits  would  likely  require  a 
comprehensive  investigation  of  their 
opportunities  to  acquire  RINs.  Such 
investigations  would  consume  Agency 
resources  that  would  be  better  spent,  in 
terms  of  ensuring  that  the  goals  of  the 
Act  are  met,  on  other  compliance 
enforcement  matters.  Therefore,  we 
have  not  set  any  thresholds  in  the  final 
rule. 

4.  Provisions  for  Exporters  of  Renewable 
Fuel 

As  described  in  Section  lII.D.2.a,  we 
believe  that  U.S.  consumption  of 
renewable  fuel  as  motor  vehicle  fuel  can 
be  measured  with  considerable  accmacy 
through  the  tracking  of  renewable 'fuel 
production  and  importing  records.  This 
is  the  basis  for  our  RIN-based  system  of 
compliance.  However,  exports  of 
renewable  fuel  must  be  accounted  for 
under  this  approach.  For  instance,  if  a 
gallon  of  ethanol  is  produced  in  the  U.S. 
but  consumed  outside  of  the  U.S.,  the 
RIN  associated  with  that  gallon  is  not 
valid  for  RFS  compliance  purposes 
since  the  RFS  program  is  intended  to 
require  a  specific  volume  of  renewable 
fuel  to  be  consumed  in  the  U.S.  Exports 
of  renewable  fuel  currently  represent 
about  5  percent  of  U.S.  production, 
though  the  exact  value  varies  each  year. 

To  ensure  that  renewable  fuels 
exported  from  the  U.S.  cannot  be  used 
by  an  obligated  party  for  RFS  < 

compliance  purposes,  the  RINs 
associated  with  that  exported  renewable 
fuel  must  be  removed  from  circulation. 
For  this  final  rule  we  have  concluded 
that  it  should  be  the  exporter’s 
responsibility  to  account  for  exported 
renewable  fuel  in  our  RIN-based 
program.  We  are  therefore  requiring  that 
an  RVO  be  assigned  to  each  exporter 
that  is  equal  to  the  annual  volume  of 
renewable  fuel  it  exported.  Just  as  for  . 
obligated  parties,  then,  the  exporter  is 
required  to  acquire  sufficient  gallon- 
RINs  to  meet  its  RVO.  If  the  exporter 
purchases  renewable  fuel  directly  from 
a  producer,  that  renewable  fuel  will 
come  with  associated  gallon-RINs  which 
can  then  be  applied  to  its  RVO  under 
our  program.  In  this  circumstance,  the 
exporter  will  not  need  to  acquire  RINs 
ft'om  any  other  source.  If,  however,  the 
exporter  receives  renewable  fuel 
without  the  associated  RINs,  it  will  need 
to  acquire  RINs  from  some  other  source 
in  order  to  meet  its  RVO. 

In  the  NPRM  we  presented  an 
alternative  approach  which  would  have 
increased  the  obligation  placed  on 
refiners  and  importers  of  gasoline  based 


•on  the  volume  of  renewable  fuel 
exported.  One  conunenter  supported 
this  alternative  approach,  explaining 
that  the  proposed  approach  of  requiring 
the  exporter  to  acquire  sufficient  RINs  to 
offset  an  RVO  equal  to  the  exported 
volume  would  place  a  significant 
recordkeeping  burden  on  exporters. 

This  commenter  alSo  expressed  concern 
that  exporters  would  receive  no  value  in 
return  for  compliance  with  an  RVO.  We 
do  not  believe  that  these  are  compelling 
reasons  to  place  the  burden  for  exported 
renewable  fuel  on  obligated  parties.  Not 
only  would  this  alternative  approach 
have  required  an  estimate  of  the  volume 
of  renewable  fuel  exported  in  the  next 
year,  but  would  also  mean  that  every 
obligated  party  would  share  in 
accumulating  RINs  to  cover  the 
activities  of  other  parties  not  under  their 
control. 

In  the  NPRM  we  pointed  out  that  in 
specific  circumstances  involving 
exports  of  renewable  fuels,  the  need  for 
RINs  might  not  be  necessary.  For 
instance,  if  the  exporter  was  wholly 
owned  by  a  renewable  fuel  producer, 
there  would  be  no  need  to  generate  RINs 
for  the  exported  product.  We  therefore 
proposed  to  allow  exported  product  to 
be  excluded  from  the  exporter’s  RVO  if 
the  exporter  was  also  the  producer  and 
no  RINs  were  generated  for  that  product. 
However,  one  commenter  pointed  out 
that  this  approach  could  lead  to 
confusion  regarding  which  gallons 
should  have  an  assigned  RIN  and  which 
should  not,  given  the  complex  nature  of 
tracking  volumes  of  renewable  fuel.  As 
a  result  we  have  determined  that  this 
provision  should  be  eliminated.  Our 
final  regulations  require  producers  to 
assign  RINs  to  all  renewable  fuel, 
regar  dless  of  whether  it  is  exported.  In 
this  case  the  renewable  producer  would 
merely  use  these  RINs  to  cover  its 
obligation  as  an  exporter. 

As  described  in  Section  III.D.2,  there 
are  cases  in  which  there  is  not  a  one-to- 
one  correspondence  between  gallons  in 
a  batch  of  renewable  fuel  and  the  gallon- 
RINs  generated  for  that  batch.  If  the 
RVO  assigned  to  the  exporter  were 
based  strictly  on  the  actual  volume  of 
the  exported  product,  it  would  not 
necessarily  capture  all  the  gallon-RINs 
which  were  generated  for  that  exported 
volume.  Thus  we  are  requiring  that  the 
RVO  assigned  to  an  exporter  be  based 
not  on  the  actual  volume  of  renewable 
fuel  exported,  but  rather  on  a  volume 
adjusted  by  the  Equivalence  Value 
assigned  to  each  batch.  The  Equivalence 
Value  is  represented  by  the  RR  code 
within  the  RIN  as  described  in  Section 
III.D.2.a.  Thus  the  exporter  must 
multiply  the  actual  volume  of  a  batch  by 
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separated  from  the  volumes  and  freely 
traded.  This  approach  places  certain 
requirements  on  anyone  who  takes 
ownership  of  renewable  fuels,  including 
renewable  fuel  producers,  importers, 
marketers,  distributors,  blenders,  and 
terminal  operators. 

a.  Responsibilities  of  Renewable  Fuel 
Producers  and  Importers 

The  initial  generation  of  RINs  and 
their  assignment  to  batches  of  renewable 
fuel  will  be  the  sole  responsibility  of 
renewable  fuel  producers  and  renewable 
fuel  importers.  As  described  in  Section 
III.D.l,  volumes  of  renewable  fuel  can  ' 
be  measured  most  accurately  and  be 
more  readily  verified  at  these 
originating  locations. 

The  final  rule  defines  a  batch  of 
renewable  fuel  as  a  volume  that  has 
been  assigned  a  unique  batch-RIN.  This 
simple  and  flexible  definition  of  a  batch 
allows  renewable  fuel  producers  and 
importers  to  construct  each  batch-RIN 
based  on  the  particular  circumstances 
associated  with  the  batch.  In  this 
context,  a  batch  is  not  confined  to  the 
volume  that  can  be  held  in  a  tank,  but 
instead  can  include  a  significantly  larger 
volume.  However,  we  are  placing  two 
limits  on  the  volumes  of  renewable  fuel 
that  are  identified  as  a  single  batch. 

First,  the  RIN  contains  only  enough 
digits  to  permit  the  assignment  of 
99,999,999  gallon-RINs  to  a  single  batch. 
For  corn-ethanol  with  an  Equivalence 
Value  of  1.0,  this  means  that  a  single 
batch  can  be  comprised  of  up  to 
99,999,999  gallons  of  ethanol.  In 
contrast,  for  biodiesql  with  an 
Equivalence  Value  of  1.5,  a  single  batch 
can  contain  up  to  66,666,666  gallons  of 
biodiesel.  Second,  in  order  to  provide 
more  clarity  in  the  event  that  an 
investigation  of  a  party’s  volume  and 
RIN  generation  records  is  conducted,  we 
are  also  limiting  a  batch  to  the 
maximum  volume  that  is  produced  or 
imported  by  the  renewable  fuel 
producer  or  importer  within  a  calendar 
month.  Within  these  two  limits, 
producers  and  importers  can  define 
batches  of  renewable  fuel  according  to 
their  own  discretion  and  practices, 
including  using  individual  tankfulls  to 
represent  each  batch.  These  parties  must 
designate  a  unique  serial  number  for 
each  batch  (RIN  code  BBBBB)  and 
specify  its  Equivalence  Value.  The 
batch-RIN  will  identify  all  the  gallon- 
RINs  assigned  to  the  batch.  See  Section 
in.D.2.a  for  details  on  the  format  for 
RINs. 

In  the  NPRM,  we  proposed  different 
approaches  to  the  assignment  of 
standard-value  RINs  and  extra-value 
RINs.  Under  the  proposal,  extra-value 
RINs  could  be  generated  by  the 


renewable  fuel  producer  in  cases  where 
the  renewable  fuel  in  question  had  an 
Equivalence  Value  greater  than  1.0.  We 
proposed  that  all  standard-value  RINs 
must  be  assigned  to  volumes  of 
renewable  fuel,  but  that  producers 
should  have  the  option  of  whether  to 
assign  extra-value  RINs  to  batches.  We 
took  this  approach  in  part  out  of 
concern  that  the  assignment  of  extra¬ 
value  RINs  to  volumes  would  mean  that 
the  number  of  gallon-RINs  assigned  to  a 
batch  could  be  greater  than  the  number 
of  gallons  in  that  batch.  This  was  of 
particular  concern  for  ethemol,  since  a 
tank  could  contain  both  com-ethanol 
and  cellulosic  etlianol.  When  volume 
was  withdrawn  from  the  tank,  it  would 
have  been  unclear  whether  the  volume 
should  be  assigned  the  extra-value  RINs 
or  not.  In  the  process  of  designing,  the 
proposed  program  structure  to 
accommodate  such  situations,  however, 
the  program  became  more  complicated 
than  it  needed. to  be. 

In  response  to  the  NPRM,  some 
commenters  requested  that  extra-value 
RINs  be  treated  just  like  standard-value 
RINs.  Specifically,  some  obligated 
parties,  as  well  as  gasoline  marketers 
and  distributors,  argued  that  all  RINs,  be 
they  standard-value  or  extra-value, 
should  be  required  to  travel  with 
volumes  of  renewable  fuel  so  that  they 
will  all  be  equally  available  to  the 
obligated  parties  that  need  them  for 
complicmce.  These  commenters 
expressed  concern  that  some  producers 
may  not  release  extra-value  RINs,  if 
given  the  choice,  in  an  effort  to  drive  up 
demcmd  for  renewable  fuel. 

After  further  consideration,  we  have 
determined  that  in  most  cases  there  is 
no  need  to  treat  extra-value  RINs 
differently  from  standard-value  RINs  in 
terms  of  whether  each  should  be 
assigned  to  batches  of  renewable  fuel  by 
the  producer  or  importer.  Therefore,  for 
most  renewable  fuels  we  are  finalizing 
a  requirement  that  all  RINs  be  assigned 
to  batches  of  renewable  fuel  by  the 
producer  or  importer.  Since  each 
renewable  fuel  with  a  different 
Equivalence  Value  is  a  distinct  fuel, 
producers  and  importers  will  still 
receive  the  added  value  of  extra-value 
RINs  that  are  assigned  to  volumes  of 
renewable  fuel  if  those  volumes  are 
priced  appropriately  in  comparison  to 
other  renewable  fuels  with  different 
Equivalence  Values.  The  only  exception 
to  this  is  cellulosic  biomass  and  waste- 
derived  ethanol.  Producers  of  such 
ethanol  may  have  difficulty  marketing 
their  product  at  prices  different  than 
that  for  com  ethanol  given  the  fungible 
distribution  system  for  ethanol.  The 
added  value  of  the  extra-value  RINs  may 
not  be  reflected  in  the  price  and  as  a 


result  the  producer  may  not  receive  any 
economic  benefit  from  them.  Therefore, 
for  the  case  of  cellulosic  biomass  and 
waste-derived  ethanol  we  are 
maintaining  the  ability  of  the  producer, 
should  they  so  choose,  to  retain  the 
extra  value  and  not  assign  these  RINs  to 
the  renewable  fuel  that  they  represent. 

In  such  cases,  the  producer  of  the 
cellulosic  biomass  or  waste-derived 
ethanol  would  be  required  to  change  the 
K  code  from  1  to  2  in  order  to  designate 
these  extra  RINs  as  separated  RINs. 

This  approach  is  also  consistent  with 
one  of  the  primary  motivations  for  the 
approach  described  in  our  NPRM, 
namely  that  etfch  gallon-RIN  be  allowed 
to  have  a  value  of  1.0  to  facilitate 
trading.  Even  though  different 
renewable  fuels  will  have  different 
Equivalence  Values  and  therefore 
different  numbers  of  gallon-RINs  per 
gallon,  each  gallon-RIN  will  still  count 
as  one  gallon  of  renewable  fuel  for  RFS 
compliance  purposes. 

However,  the  distinction  between 
standard-value  RINs  and  extra-value 
RINs  is  no  longer  necessary.  The  total 
number  of  gallon-RINs  that  can  be 
generated  for  a  given  batch  of  renewable 
fuel  will  be  determined  directly  by  its 
Equivalence  Value  as  described  in 
Section  III.D.2.b,  and  all  such  gallon- 
RINs  will  be  summarized  in  a  single 
batch-RIN  assigned  to  a  batch.  In  cases 
where  the  Equivalence  Value  is  greater 
than  1.0,  there  will  be  more  gallon-RINs 
assigned  to  a  batch  of  renewable  fuel 
than  gallons  in  that  batch.  Once  again, 
in  the  context  of  the  changes  we  are 
making  to  the  RIN  distribution  program 
structure  as  described  in  Section 
III.E.l.b  below,  we  do  not  believe  that 
this  will  in  any  way  complicate  the 
process  of  distributing  RINs  with 
renewable  fuel.  For  the  specific  c'ase  of 
cellulosic  biomass  or  waste-derived 
ethanol  with  an  Equivalence  Value  of 
2.5,  producers  will  be  required  to  assign 
only  one  gallon-RIN  to  each  gallon  of 
ethanol,  each  of  which  has  a  K  code 
value  of  1.  The  additional  1.5  gallon- 
RINs  that  can  be  generated  for  each 
gallon  can  remain  unassigned,  and  thus 
be  assigned  a  K  code  value  of  2. 

In  addition  to  cases  where  the 
Equivalence  Value  is  greater  than  1.0, 
there  are  several  other  cases  in  which 
the  gallon-RINs  assigned  to  a  batch  will 
not  exactly  correspond  to  the  number  of 
gallons  in  that  batch.  First,  if  a 
renewable  fuel  has  an  Equivalence 
Value  less  than  1.0,  then  there  will  be 
fewer  gallon-RINs  than  gallons  in  the 
batch.  Such  potential  circumstances  are 
described  in  Section  III.D.2.C.  RINs  may 
also  not  correspond  exactly  to  gallons  if 
the  density  of  the  batch  changes  due  to 
changes  in  temperature.  For  instance. 
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I  under  extreme  changes  in  temperature, 

I  the  volume  of  a  batch  of  ethanol  can 
\  change  by  5  percent  or  more.  For  this 
I  reason  we  are  requiring  that  all  batch 
I  volumes  be  corrected  to  represent  a 
standard  condition  of  60  °F  prior  to  the 
assignment  of  a  RIN.  For  ethanol, we 
are  requiring  that  the  correction  be  done 
as  follows:38 

Vs,e  =  Va,eX  (-0.0006301  xT+  1.0378) 
Where: 

V,,c  =  Standard  volume  of  ethanol  at  60  ®F,  in 
gallons. 

V,,e  =  Actual  volume  of  ethanol,  in  gallons. 

T  =  Actual  temperature  of  the  batch,  in  ®F. 

Since  batches  of  ethanol  are  generally 
sold  using  standard  volumes  rather  than 
actual  volumes,  this  approach  to 
assigning  RINs  to  batches  is  consistent 
with  current  practices  and  will  maintain 
the  one-to-one  correspondence  between 
the  volume  block  in  the  batch-RIN  and 
the  standardized  volume  of  the  batch. 
We  are  requiring  a  similar  approach  for 
biodiesel,  where  the  volume  correction 
must  be  calculated. using  tlie  following 
equation:^® 

Vs.b  =  Va.b  X  ( -  0.0008008  X  T  +  1.0480) 
Where: 

V,,b  =  Standard  volume  of  biodiesel  at  60  °F, 
in  gallons. 

V,.b  =  Actual  volume  of  biodiesel,  in  gallons. 
T  =  Actual  temperature  of  the  batch,  in  °F. 

Consistent  with  the  NPRM,  we  are 
requiring  that  RIN  generation  begin  at 
the  same  time  that  the  renewable  fuel 
standard  becomes  applicable  to 
obligated  parties.  Thus  RINs  must  be 
generated  for  all  renewable  fuel 
produced  or  imported  on  or  after 
September  1,  2007.  Since  many 
producers  and  importers  will  have 
renewable  fuel  in  inventory  at  the  start 
of  the  program  that  was  produced  prior 
to  September  1,  2007,  we  are  also 
allowing  them  to  generate  RINs  for  any 
renewable  fuel  that  they  own  on 
September  1,  2007.  This  provision 
ensures  that  every  gallon  that  a 
producer  or  importer  sells  starting  on 
September  1,  2007  can  have  an  assigned 
RIN,  and  obligated  parties  that  take 
ownership  of  renewable  fuel  directly 
from  a  producer  or  importer  will  have 
greater  assurance  of  receiving  RINs  at 
the  start  of  the  program.  Since  RINs  are 
not  assigned  to  volumes  until  those 
volume^  are  transferred  to  another 
party,  this  approach  also  provides 


An  appropriate  temperature  correction  for 
other  renewable  fuels  must  likewise  be  used. 

“Derived  from  “Fuel  Ethanol  Technical 
Information,”  Archer  Daniels  Midland  Company, 
vl.2.  2003. 

“Derived  from  R.E.  Tate  et  al.,  “The  densities  of 
three  biodiesel  fuels  at  temperatures  up  to  300  “C,” 
Fuel  85  (2006)  1004-1009,  Table  1  for  soy  methyl 
ester. 
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producers  and  importers  of  renewable 
fuel  the  flexibility  to ’determine  which 
of  the  volumes  they  own  on  September 
1,  2007  constitute  production  as  of  the 
start  of  the  program. 

Although  a  RIN  is  generated  when 
renewable  fuel  is  produced  or  imported, 
we  do  not  define  the  point  of 
production.  However,  the  RIN  must  be 
assigned  to  a  batch  no  later  than  the 
point  in  time  when  ownership  of  the 
batch  is  transferred  from  the  producer  or 
importer  to  another  party.  If  ownership 
of  the  batch  is  retained  by  the  producer 
or  importer  after  the -batch  leaves  the 
originating  facility,  the  RIN  need  not  be 
transferred  along  with  the  batch  on 
product  transfer  documents  identifying 
transfer  of  custody. 

The  means  through  which  RINs  are 
transferred  with  volumes  of  renewable 
fuel  will  in  some  respects  be  left  to  the 
discretion  of  the  renewable  fuel 
producer  or  importer.  The  primary 
requirement  would  be  that  the  RIN 
transfer  be  recorded  on  a  product 
tremsfer  document  (PTD).  The  PTD  can 
be  included  in  any  form  of  standard 
documentation  that  is  already 
associated  with  or  used  to  identify  title 
to  the  volume  or  can  be  a  separate 
document  as  described  below.  In  many 
cases  an  invoice  could  serve  this 
purpose.  As  in  other  fuels  programs,  we 
believe  the  PTD  requirement  can  be  met 
by  including  the  required  information 
generated  and  transferred  in  the  normal 
course  of  business. 

RINs  are  transferable  in  the  context  of 
the  RFS  program  and  initially  must  be 
transferred  along  with  ownership  of  a 
volume  of  renewable  fuel.  The  approach 
that  a  producer  or  importer  takes  to  the 
transfer  or  sale  of  RINs  and  volumes 
would  be  al  their  discretion,  under  the 
conditioif  that  the  RIN  and  volume  be 
transferred  or  sold  on  the  same  day  and 
to  the  same  party.  Based  on  comments 
received,  we  are  also  permitting  the 
transfer  of  RINs  to  be  done  in  a  separate 
PTD  from  the  PTD  used  to  transfer 
ownership  of  the  volume  of  renewable 
fuel.  This  will  provide  some  additional 
flexibility  to  parties  who  take  ownership 
of  renewable  fuel  with  assigned  RINs, 
permitting  IT  systems  managing  RIN 
transfers  to  be  more  easily  incorporated 
into  existing  business  management 
systems.  Thus  a  party  may  use  two 
separate  PTDs,  one  for  the  volume  and 
another  for  the  RINs.  However,  transfer 
of  the  RINs  must  occur  on  the  same  day 
that  transfer  of  the  volume  occurred, 
and  the  two  PTDs  must  contain 
sufficient  information  to  uniquely 
cross-reference  them.  In  many  cases  an 
electronic  transfer  will  suffice  if  . 
sufficient  information  about  the  transfer 
is  recorded.  In  the  case  of  such  parallel 


PTDs,  we  are  also  requiring  that  the  PTD 
transferring  ownership  of  the  volume 
must  indicate  whether  RINs  are  being 
transferred  and  the  number  of  gallon- 
RINs  being  transferred,  though  it  need 
not  list  the  actual  RINs. 

As  described  in  Section  III.E.l.b 
below,  while  assigned  RINs  must  always 
be  transferred  to  another  party  with  a 
volume  of  renewable  fuel,  we  are 
allowing  any  party  that  received 
assigned  RINs  with  renewable  fuel  to 
thereafter  transfer  anywhere  from  zero 
to  2.5  gallon-RINs  with  each  gallon  of 
renewable  fuel.  This  provision  provides 
the  flexibility  to  transfer  more  assigned 
RINs  with  some  volumes  and  less 
assigned  RINs  with  other  volumes 
depending  on  the  business 
circumstances  of  the  transaction  and  the 
number  of  RINs  that  the  seller  has 
available.  However,  for  producers  and 
importers  of  renewable  fuel,  this  level  of 
flexibility  could  contribute  to  short-term 
hoarding  that  was  the  primary  concern 
expressed  hy  obligated  parties  during 
development  of  the  proposed  program. 
Therefore  we  are  also  finalizing  a 
provision  that  requires  producers  and 
importers  to  transfer  assigned  gallon- 
RINs  with  gallons  such  that  the  ratio  of 
assigned  gallon-RINs  to  gallons  is  equal 
to  the  equivalence  value  for  the 
renewable  fuel.  Since  this  is  not 
possible  for  exempt  small  volume 
producers,  or  when  a  producer  or 
importer  obtains  renewable  fuel  from 
another  party  without  assigned  RINs, 
exceptions  are  made  in  these  cases. 

We  received  comment  that  EPA 
should  require  a  purchaser  of  imported 
gasoline  who  subsequently  blends 
renewable  fuel  into  the  imported 
gasoline  to  transfer  the  RINs  associated 
with  the  renewable  fuel  back  to  the 
importer  of  the  gasoline.  The 
commenter  suggested  that  this 
requirement  would  ensure  that  the 
importer  of  the  gasoline  obtains  all  the 
RINs  associated  with  the  renewable  fuel 
blended  into  that  gasoline  in  cases 
where  the  importer  has  a  long-term 
contractual  agreement  with  the  party 
that  purchases  the  gasoline  and  adds  the 
renewable  fuel.  However,  we  do  not 
believe  that  such  a  provision  is 
warranted.  The  RFS  program  places  the 
renewable  fuels  obligation  on  parties 
based  on  ownership  of  the  gasoline  at 
the  refiner  or  importer  level.  We  believe 
this  approach  is  the  most  effective  way 
to  implement  and  enforce  the  renewable 
fuels  requirement.  We  also  believe  it  is 
appropriate  to  allow  parties  who  add 
the  renewable  fuel  to  gasoline, 
including  blenders,  to  separate  RINs 
from  the  renewable  fuel  volume  and  to 
have  the  right  to  sell  those  RINs  to  any 
party.  Individual  parties  may  agree  that. 
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in  certain  situations,  it  would  be 
appropriate  for  the  RINs  to  be 
transferred  from  the  renewable  fuels 
blender  to  the  importer  of  the  gasoline. 
In  such  cases,  the  parties  may  make 
contractual  arrangements  for  the 
transfers.  We  do  not  believe  it  would  be 
appropriate  or  workable  for  EPA  to 
retire  such  transfers. 

The  NPRM  did  not  specify  whether 
RINs  should  be  generated  for  and 
assigned  to  renewable  fuel  that  is 
already  contained  in  imported  gasoline 
(for  example,  a  blend  of  10  percent 
ethanol  and  90  percent  gasoline).  Since 
the  renewable  fuel  contained  in 
imported  gasoline  is  part  of  the  total 
volume  of  renewable  fuel  in  gasoline 
sold  or  introduced  into  commerce  in  the 
U.S.,  we  believe  it  is  appropriate  to  treat 
it  as  any  other  imported  renewable  fuel. 
Thus,  we  believe  it  would  be 
appropriate  for  importers  to  assign  RINs 
to  renewable  fuel  contained  in  imported 
gasoline.  However,  the  volume  of 
renewable  fuel  contained  in  imported 
gasoline  is  very  small  in  comparison  to 
the  volume  requirements  of  the  RFS 
program.  If  an  importer  of  gasoline 
containing  renewable  fuel  imports  less 
than  10,000  gcdlons  per  year  of 
renewable  fuel,  then  that  party  is  not 
required  to  generate  RINs.  But  a  small 
volume  importer  that  chooses  to 
generate  and  assign  RINs  to  any  volume 
of  renewable  fuel  in  imported  gasoline 
is  required  to  fulfill  all  of  the 
requirements  that  apply  to  renewable 
fuel  importers  under  the  RFS  rule,  in 
addition  to  all  of  the  requirements  that 
apply  to  gasoline  importers  as  obligated 
parties.  An  importer  that  assigns  RINs  to 
the  renewable  fuel  in  imported  gasoline 
may  separate  the  RINs  from  the 
renewable  fuel,  since  the  renewable  fuel 
has  been  blended  into  gasoline. 

Regardless  of  a  small  volume 
importer’s  decision  to  generate  and 
assign  RINs  to  renewable  fuel  contained 
in  imported  gasoline,  an  importer  that 
imports  any  gasoline  containing 
renewable  fuel  must  include  the 
gasoline  portion  of  the  imported 
product  in  the  volume  used  to 
determine  the  importer’s  renewable  fuel 
obligation  (and  exclude  the  renewable 
fuel  portion  of  the  batch).  RINs  must  be 
assigned  to  imported  renewable  fuels 
that  are  not  contained  in  gasoline  at  the 
time  of  importation,  unless  less  than 
10,000  gallons  of  renewable  fuel  are 
imported  per  year. 

b.  Responsibilities  of  Parties  That  Buy, 
Sell,  or  Handle  Renewable  Fuels 

Volumes  of  renewable  fuel  can  be 
transferred  between  many  different 
types  of  parties  as  they  make  their  way 
from  the  production  or  import  facilities 


where  they  originated  to  the  places 
where  they  are  blended  into 
conventional  gasoline  or  diesel.  Some  of 
these  parties  take  custody  but  not 
ownership  of  these  volumes,  storing  and 
transmitting  them  on  behalf  of  those 
who  retain  ownership.  Other  parties 
take  ownership  but  not  custody,  sucb  as 
a  refiner  who  purchases  ethanol  and  has 
it  delivered  directly  to  a  blending 
facility.  Thus  prior  to  blending,  each 
voliune  of  renewable  fuel  can  be  owned 
or  held  by  any  number  of  parties 
including  marketers,  distributors, 
terminal  operators,  and  refiners. 

In  the  NPRM,  we  proposed  that  in 
general  all  parties  that  assume 
ownership  of  any  volume  of  renewable 
fuel  would  be  required  to  transfer  all 
RINs  assigned  to  that  volume  to  another 
party  to  whom  ownership  of  the  volume 
is  being  transferred.  The  only 
exceptions  to  the  requirement  that  RINs 
be  transferred  with  volumes  would  be 
for  parties  who  are  obligated  to  meet  the 
renewable  fuel  standard  and  parties 
who  convert  the  renewable  fuel  into 
motor  vehicle  fuel.  Commenters 
overwhelmingly  supported  this 
approach  to  the  distribution  of  RINs 
assigned  to  volumes  of  renewable  fuel, 
and  as  a  result  we  are  adopting  this 
approach  in  our  final  program.  In  this 
context,  we  are  also  clarifying  that 
parties  taking  custody  of  a  volume  of 
renewable  fuel  but  not  ownership  of 
that  volume  would  have  no 
responsibilities  with  regard  to  the 
transfer  of  RINs. 

However,  in  response  to  the  NPRM, 
several  stakeholders  apprised  us  of 
certain  aspects  of  our  proposed  program 
that  would  limit  the  intended 
fungibility  of  RINs  assigned  to  volumes 
of  renewable  fuel.  While  the  goal  of  our 
proposed  program  was  to  permit  RINs  to 
be  interchangeable  with  one  another 
and  to  permit  one  assigned  RIN  to  be 
exchanged  with  another  RIN,  our 
proposed  regulations  did  not 
sufficiently  capture  this  level  of 
fungibility.  Instead,  the  proposed 
regulations  effectively  required  that  a 
specific  RIN  assigned  to  a  specific 
gallon  of  renewable  fuel  must  remain 
assigned  to  that  specific  gallon  as  it 
travels  through  the  distribution  system. 
This  approach  was  taken  in  order  to 
accommodate  the  legitimate  existence  of 
some  volumes  of  renewable  fuel  without 
assigned  RINs,  and  some  assigned  RINs 
that  have  no  corresponding  volume. 
These  situations  can  occur  in  the 
distribution  system  for  several  reasons, 
such  as  the  following: 

•  RINs  can  be  separated  from 
renewable  fuel  by  obligated  parties  or 
blenders,  and  the  renewable  fuel  re¬ 
introduced  into  the  distribution  system. 


•  Small  volume  producers  are  exempt 
from  generating  and  assigning  RINs  to 
their  product. 

•  At  the  start  of  the  program,  some 
parties  may  have  renewable  fuel  in  their 
inventories  that  have  not  been  assigned 
a  RIN. 

•  Batches  of  renewable  fuels  with 
Equivalence  Values  less  than  1.0  will 
have  fewer  gallon-RINs  than  gallons. 

•  Batch  volumes  can  swell  or  shrink 
due  to  temperature  changes. 

•  Batch  volumes  can  shrink  due  to 
evaporation,  spillage,  leakage,  or 
accidents. 

•  Volume  metering  imprecision. 

Indeed,  if  the  program  could  be 

designed  such  that  every  gallon  in  the 
distribution  system  always  had  an 
assigned  RIN,  the  complete  fungibility 
of  RINs  would  be  straightforward. 
However,  this  is  not  the  case. 

In  order  to  make  assigned  RINs  more 
fungible,  we  are  finalizing  a  modified 
version  of  our  proposed  approach. 
Consistent  with  the  NPRM,  no  party 
will  be  permitted  to  change  a  RIN 
assigned  to  a  volume  of  renewable  fuel 
into  an  unassigned  (separated)  RIN 
except  for  those  parties  explicitly  given 
the  right  to  do  so  (for  example,  obligated 
parties  and  oxygenate  blenders).  Also 
consistent  with  the  NPRM,  any  party 
not  authorized  to  separate  an  assigned 
RIN  that  takes  ownership  of  a  RIN 
assigned  to  a  volume  of  renewable  fuel 
cannot  transfer  ownership  of  that  RIN  to 
another  party  without  simultaneously 
transferring  an  appropriate  volume  of 
renewable  fuel. 

However  our  final  regulations  allow 
any  party  to  transfer  a  volume  of 
renewable  fuel  without  assigned  RINs, 
or  with  a  different  number  of  assigned 
RINs  than  were  received  with  the 
renewable  fuel,  as  long  as  the  number  of 
assigned  gallon-RINs  held  by  that  party 
at  the  end  of  a  quarter  is  no  higher  than 
the  number  of  gallons  it  owns  at  the  end 
of  the  quarter.  This  will  provide  parties 
with  the  flexibility  to  decide  which 
RINs  are  transferred  with  which 
volumes,  and  to  transfer  some  volumes 
without  RINs  if  the  party  took 
ownership  of  some  volumes  without 
c\ssigned  RINs.  Our  final  regulations 
require  only  that  the  number  of  gallon- 
RINs  held  by  a  party  at  the  end  of  a 
quarter  be  no  higher  than  the  niunber  of 
gallons  held  by  that  party,  adjusted  by 
their  Equivalence  Value.  Aside  from 
spillage,  evaporation,  or  volume 
metering  imprecision,  the  only  way  that 
the  number  of  gallon-RINs  that  are  held 
by  a  party  could  be  higher  than  the 
number  of  gallons  held  (adjusted  for 
their  Equivalence  Value)  is  if  that  party 
transferred  some  volume  without  RINs. 
In  such  a  case  the  excess  RINs  held 
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would  be  deemed  to  have  been 
separated  from  renewable  fuel,  in 
violation  of  the  prohibition  against 
separating  RINs. 

While  this  approach  creates  more 
flexibility  for  parties  that  hold  assigned 
RINs,  it  requires  three  additional 
changes  to  the  proposed  regulations. 
First,  we  are  requiring  parties  that  hold 
assigned  RINs  to  also  report  the  volumes 
of  renewable  fuel  held  at  the  end  of  each 
quarter.  While  the  NPRM  did  not 
propose  that  volumes  held  be  reported, 
we  believe  that  the  additional  burden  on 
parties  holding  assigned  RINs  will  be 
minimal.  The  NPRM  proposed  that  the 
recordkeeping  requirements  include 
information  on  all  renewable  fuel 
volumes  transferred,  so  under  the 
proposal  parties  holding  assigned  RINs 
would  in  general  already  have  the 
information  available.  In  addition,  we 
are  not  requiring  that  all  volumes  held 
at  any  time  during  the  quarter  he 
reported,  nor  are  we  requiring  that  all 
volumes  transferred  be  reported.  Rather, 
parties  will  be  required  only  to  report 
the  total  volume  of  renewable  fuel  and 
the  total  number  of  gcillon-RINs  held  on 
the  last  day  of  a  quarter,  in  addition  to 
other  information  regarding  RINs  held 
and  transferred. 

Second,  our  modified  approach 
requires  that  we  distinguish  between 
RINs  assigned  to  renewable  fuel  and 
RINs  that  have  already  been  separated 
from  renewable  fuel,  since  only 
assigned  RINs  would  be  subject  to  the 
end-of-quarter  comparison  of  RINs  held 
and  volumes  held.  We  have  chosen  to 
use  the  K  code  in  the  RIN  for  this 
purpose,  since  it  no  longer  serves  the 
purpose  of  distinguishing  between 
standard-value  and  extra-value  RINs. 

The  K  code  has  also  been  moved  to  the 
beginning  of  the  RIN  to  make  its  value 
more  prominent.  RINs  assigned  to 
renewable  fuel  must  have  a  K  code  of 
1.  Parties  who  legally  separate  a  RIN 
from  renewable  fuel  must  change  the  K 
code  for  that  RIN  to  a  value  of  2.  The 
RIN  then  formally  becomes  an 
unassigned  RIN  that  can  be  transferred 
independent  of  renewable  fuel  volumes. 
The  end-of-quarter  comparisons 
between  RINs  held  and  volumes  held 
apply  only  to  RINs  with  a  K  value  of  1. 

Third,  we  are  requiring  quarterly 
reporting  in  addition  to  annual  reports 
for  RINs  field  and  transferred.  In  the 
NPRM  we  took  comment  on  requiring 
quarterly  reporting  for  various  reasons. 
We  received  both  comments  supporting 
and  opposing  quarterly  reporting.  As 
discussed  further  in  Section  IV,  we  are 
requiring  quarterly  reporting  in  this 
final  rule.  Under  our  modified  program 
structure,  quarterly  reporting  will  be 
necessary  to  ensure  that  RINs- are 


available  for  obligated  parties’  annual 
compliance.  Quarterly  reports  will 
provide  us  with  the  ability  to  monitor 
the  activities  of  marketers  and 
distributors  in  real  time  to  ensiure  that 
they  are  transferring  RINs  with 
renewable  fuel,  emd  to  address  potential 
violations  as  soon  as  they  arise. 

As  discussed  in  Section  lII.E.l.a 
above,  we  are  requiring  that  producers 
and  importers  of  renewable  fuel  assign 
all  RINs  to  volumes  of  renewable  fuel, 
consistent  with  oiu  proposed  approach 
to  standard-value  RINs.  As  a  result, 
downstream  parties  can  legitimately 
hold  more  gallon-RINs  than  gallons  if 
some  of  the  renewable  fuel  has  an 
Equivalence  Value  greater  than  1.0.  In 
the  context  of  our  modified  approach  to 
RIN  distribution,  this  fact  must  be  taken 
into  account  in  the  end-of-quarter 
comparison  of  gallon-RINs  held  and 
gallons  held.  Thus  the  following 
equation  must  be  satisfied  at  the  end  of 
each  quarter  by  each  party  that  has 
taken  ownership  of  any  assigned  RINs: 
.I{RIN)D<2:(VsiXEVi)D 
Where: 

D  =  Last  day  of  a  quarter  (Jan-Mar,  Apr-Jun, 
Jul-Sep,  Oct-Dec). 

£(RIN)d  =  Sum  of  all  assigned  gallon-RINs 
with  a  K  code  of  1  that  are  owned  on  the 
last  day  of  the  quarter. 

(Vsilo  =  Volume  i  of  renewable  fuel  owned  on 
the  last  day  of  the  quarter,  standardized 
to  60  °F,  in  gallons. 

EVi  =  Equivalence  Value  representing  volume 
i. 

LIVsixEVilo  =  Sum  of  all  volumes  of 

renewable  fuel  owned  on  the  last  day  of 
the  quarter,  multiplied  by  their 
respective  equivalence  values. 

Under  our  fungible  distribution 
system,  the  RINs  received  with  a 
volmne  of  renewable  fuel  may  not  be 
the  RINs  originally  generated  to 
represent  that  particular  volume.  Thus 
the  Equivalence  Value  for  a  volume  of 
renewable  fuel  cannot  be  based  on  the 
RR  code  of  associated  RINs,  but  instead 
should  be  determined  from  the 
composition  of  the  renewable  fuel.  If  the 
Equivalence  Value  for'a  volume  of 
renewable  fuel  cannot  be  determined 
from  its  composition,  it  should  be 
assumed  to  be  1.0.  However,  in  the 
specific  case  of  ethanol  the  owner  may 
not  know  if  a  volume  can  be  categorized 
as  cellulosic  biomass  ethanol  or  waste- 
derived  ethanol.  Thus  for  volumes  of 
ethanol  held  at  the  end  of  a  quarter,  Ihe 
Equivalence  Value  should  be  assumed 
to  be  2.5  to  ensure  that  a  party  can 
legitimately  hold  more  Rfisis  than 
gallons. 

The  above  equation  ensures  that  the 
total  number  of  gallon-RINs  that  c^  be 
held  by  a  party  at  the  end  of  a  quarter 
is  no  greater  than  the  number  of  gallon- 


RINs  he  could  have  received  given  the 
volume  of  renewable  fuel  that  he  owns. 
Parties  that  do  not  satisfy  the  above 
equation  are  deemed  to  be  in  violation 
of  the  prohibition  against  separating 
RINs  from  volumes. 

Under  our  modified  approach  to  RIN 
distribution,  it  might  be  possible  for  a 
party  who  owns  volumes  of  renewable 
fuel  with  assigned  RINs  to  hold  onto  all 
the  RINs  until  near  the  end  of  a  quarter 
while  selling  volume  without  RINs. 
Then,  in  order  to  comply  with  the  above 
equation,  the  party  could  transfer  all 
assigned  RINs  with  a  single  volume  of 
renewable  fuel  prior  to  the  last  day  of 
the  quarter.  This  approach  would 
amount  to  short-term  hoarding.  To 
prevent  it,  we  are  also  placing  a  cap  on 
the  maximum  number  of  gallon-RINs 
that  can  be  transferred  with  any  gallon 
of  renewable  fuel.  The  cap  is  dictated  by 
the  maximum  number  of  gallon-RINs 
that  a  party  could  receive  with  a  volume 
of  renewable  fuel,  which  is  2.5  in  the 
case  of  cellulosic  biomass  ethanol  or 
waste-derived  ethanol.  For  a  party  that 
took  ownership  of  these  types  of 
renewable  fuel,  we  must  allow  them  to 
transfer  up  to  2.5  gallon-RINs  with  each 
gallon. 

We  are  also  aware  that  there  are 
situations  in  which  the  volume 
transferred  to  another  party  might  he 
smaller  than  the  volume  originally 
received.  This  could  occur  due  to  fuel 
evaporation,  spillage,  leakage,  or 
volume  metering  imprecision,  and 
would  have  the  effect  of  raising  the  ratio 
of  gallon-RINs  held  to  gallons  held.  For 
spillage/leakage  involving  significant 
volumes,  we  have  developed  a 
mechanism  for  formally  retiring  the 
RINs  associated  with  the  lost  volume. 
See  Section  IV.  Smaller  volume  losses 
can  be  accommodated  by  a  RIN  transfer 
cap  of  2.5,  which  would  in  general 
allow  RINs  associated  with  lost  volume 
to  be  transferred  with  remaining 
volume.  In  the  rare  case  that  a  party 
takes  ownership  of  only  cellulosic 
biomass  ethanol  or  waste-derived 
ethanol  and  experiences  some  small 
volume  loss,  he  can  take  ownership  of 
a  small  volume  of  some  other  form  of 
renewable  fuel  with  an  Equivalence 
Value  less  than  2.5.  This  will  permit 
him  to  transfer  RINs  associated  with  lost 
volume  to  another  party  while  still 
meeting  the  RIN  transfer  cap  of  2.5. 

Our  program  is  designed  to  allow  RIN 
transfer  and  documentation  to  occur  as 
part  of  normal  business  practices  in  the 
context  of  renewable  fuel  distribution. 
Thus  the  incremental  costs  of 
transferring  RINs  with  volumes  is 
expected  to  be  minimal.  Marketers  and 
distributors  must  simply  add  the  RIN  to 
product  transfer  documents  such  as 
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invoices,  and  record  the  RINs  in  their 
records  of  volume  purchases  and  sales. 

Finally,  the  filial  rule  also  provides 
that  a  foreign  entity  may  apply  to  EPA 
for  approval  to  own  RINs.  As  an 
approved  foreign  RIN  owner,  the  foreign 
entity  will  be  able  to  obtain,  sell, 
transfer  and  hold  both  assigned  and 
separated  RINs.  An  approved  foreign 
RIN  owner  will  be  required  to  comply 
with  all  requirements  that  apply  to 
domestic  RJN  owners  under  the  RFS 
rule.  In  addition,  similar  to  other  fuels 
programs,  an  approved  foreign  RIN 
owner  will  be  required  to  comply  with 
additional  requirements  designed  to 
ensure  that  enforcement  of  the  RFS 
regulations  at  the  foreign  RIN  owner’s 
place  of  business  will  not  be 
compromised. 

c.  Batch  Splits  and  Batch  Mergers 

In  the  RIN  distribution  approach 
proposed  in  the  NPRM,  RINs  assigned  to 
a  given  volume  of  renewable  fuel 
remained  assigned  to  that  volume  as  it 
moved  through  the  distribution  system. 
In  that  context,  batch  splits  and  batch 
mergers  required  special  treatment.  We 
discussed  the  need  for  protocols  to 
ensure  that  RINs  assigned  to  parent 
batches  were  appropriately  distributed 
among  daughter  batches,  and  that  RINs 
assigned  to  batches  that  were  merged 
were  all  re-assigned  to  the  new 
combined  batch.  The  proposed 
regulations  included  some  restrictions 
on  how  parent  batch  RINs  were  to  be 
apportioned  to  daughter  batches  during 
splits,  but  fell  short  of  prescribing  a 
detailed  batch  split  protocol. 
Nevertheless,  commenters  by  and  large 
did  not  address  these  protocols  in  their 
comments. 

The  need  for  protocols  for  batch  splits 
and  batch  mergers  was  directly  related 
to  the  NPRM’s  approach  to  the 
distribution  of  RINs  with  volumes  of 
renewable  fuel.  As  described  in  Section 
III.E.l.b  above,  we  are  modifying  our 
approach  to  permit  assigned  RINs  to  be 
more  fungible.  As  a  result,  there  is  no 
need  for  the  regulations  to  specify  any 
batch  splitting  or  batch  merging 
protocols. 

Under  our  final  regulations,  parties 
taking  ownership  of  volumes  of 
renewable  fuel  with  assigned  RINs  will 
simply  retain  an  inventory  of  all 
assigned  RINs  owned.  As  volumes  of 
renewable  fuel  are  then  transferred  to 
other  parties,  an  appropriate  number  of 
gallon-RINs  are  withdrawn  ft-om  the 
party’s  inventory  and  transferred  along 
with  the  renewable  fuel.  There  is  no 
need  for  the  party  to  determine  which 
RINs  were  originally  assigned  to  the 
volume  being  transferred.  For  parties 
handling  both  ethanol  and  biodiesel,  it 


would  be  reasonable  to  transfer  RINs 
with  volumes  in  a  manner  consistent 
with  the  Equivalence  Value  of  the 
renewable  fuel,  but  this  would  not  be 
required  under  our  final  regulations  in, 
which  the  number  of  assigned  gallon- 
RINs  transferred  with  each  gallon  of 
renewable  fuel  can  be  anywhere 
between  zero  and  2.5.  In  addition, 
volumes  of  renewable  fuel  can  be  split 
or  merged  any  number  of  times  while 
remaining  under  the  ownership  of  a 
single  party,  with  no  impact  on  RINs.  It 
is  only  when  ownership  of  a  volume  of. 
renewable  is  transferred  to  another  party 
that  an  appropriate  number  of  gallon- 
RINs  need  to  be  withdrawn  from  the 
party’s  inventory  and  assigned  to  the 
transferred  volume,  subject  to  the 
flexibility  associated  with  the  quarterly 
average  as  discussed  above. 

2.  Separation  of  RINs  From  Volumes  of 
Renewable  Fuel 

Separation  of  a  RIN  from  a  volume  of 
renewable  fuel  means  that  the  RIN  is  no 
longer  included  on  the  PTD  and  can  be 
traded  independently  from  the  volume 
to  which  it  had  originally  been  assigned. 
In  general  commenters  supported  our 
proposed  approach  of  limiting  the 
parties  that  can  separate  a  RIN  firom  a 
batch,  and  the  associated  conditions 
under  which  separation  can  occur. 

In  designing  tne  regulatory  program, 
we  structured  it  around  facilitating 
compliance  by  obligated  parties  with 
their  renewable  fuel  obligation,  with  the 
intention  of  giving  obligated  parties  the 
power  to  market  the  renewable  fuel 
separately  fi'om  the  RIN  originally 
assigned  to  it.  Our  final  program 
therefore  requires  a  refiner  or  importer 
to  separate  the  RIN  firom  renewable  fuel 
as  soon  as  he  assumes  ownership  of  that 
renewable  fuel.  In  the  case  of  ethanol 
blended  into  gasoline  at  low 
concentrations  {<10  volume  percent), 
stakeholders  have  informed  us  that  a 
large  volume  of  the  ethanol  is  purchased 
by  refiners  directly  from  ethanol 
producers,  and  is  then  passed  to 
blenders  who  carry  out  the  blending 
with  gasoline.  Therefore,  in  many  cases 
RINs  assigned  to  renewable  fuel  will 
pass  directly  from  the  producers  who 
generated  them  to  the  obligated  parties 
who  need  them. 

However,  significant  volumes  of 
ethanol  are  also  blended  into  gasoline 
without  first  being  purchased  by  a 
refiner.  In  some  cases,  the  blender  itself 
purchases  the  ethanol.  In  other  cases,  a 
downstream  customer  purchases  the 
ethanol  and  contracts  with  the  blender 
to  carry  out  the  blending.  Regardless, 
the  ethanol  may  never  be  held  or  owned 
by  an  obligated  party  before  it  is 
blended  into  gasoline.  Thus  we  are  also 


requiring  a  blender  to  separate  the  RIN 
ft-om  the  renewable  fuel  if  he  takes 
ownership  of  the  renewable  fuel  and 
actually  blends  it  into  gasoline  (or,  in 
the  case  of  biodiesel,  into  diesel  fuel). 

This  would  only  apply  to  volumes 
where  the  RIN  had  not  already  been 
separated  by  an  obligated  party.  Since 
blenders  will  in  general  not  be  obligated  3 
parties  under  our  program,  blenders  ^ 
who  separate  RINs  from  renewable  fuel 
will  have  no  need  to  hold  onto  those  i 
RINs  and  thus  can  transfer  them  to  an  j 
obligated  party  for  compliance  purposes  ! 
or  to  any  other  party.  ' 

There  may  be  occasions  in  which  a 
retailer  downstream  of  a  blender 
actually  owns  the  volume  of  renewable  j 
fuel  when  it  is  blended  into  gasoline  or  } 
diesel.  In  such  cases  the  blender  will 
have  custody  but  not  ownership  of  the 
renewable  fuel.  In  today’s  final  rule  we 
are  requiring  the  RIN  to  be  separated 
from  the  volume  of  renewable  fuel  when  i ! 
that  volume  is  blended  into  gasoline,  i 
but  the  RIN  can  only  be  separated  by  the  1 1 
party  that  owns  that  volume  of  : 

renewable  fuel  at  the  time  of  blending.  :j 
In  the  case  of  a  blender  and  a  ;  j 

downstream  customer  who  might  both 
lay  claim  to  the  right  to  separate  any 
assigned  RINs  (for  instance,  if  transfer  of 
ownership  occurred  simultaneous  with 
blending),  these  two  parties  would  need  ! 
to  come  to  agreement  between 
themselves  regarding  which  party  will 
own  the  separated  RINs. 

As  described  in  Section  III.B,  many  i 
different  types  of  renewable  fuel  can  be  ' 
used  to  meet  the  RFS  volume 
obligations  placed  upon  refineries  and 
importers.  Currently,  ethanol  is  the  most 
prominent  renewable  fuel  and  is  most 
commonly  used  as  a  low  level  blend  in  jl. 
gasoline  at  concentrations  of  10  volume 
percent  or  less.  However,  some'  i| 

renewable  fuels  can  be  used  in  neat  if 
form  (i.e.  not  blended  with  conventional  •! 
gasoline  or  diesel).  The  two  RIN  | 

separation  situations  described  above  j 

would  capture  any  renewable  fuel  for  p 
which  ownership  is  assumed  by  an  |  ■ 
obligated  party  or  a  party  that  blends  the  ■  ■ 
renewable  fuel  into  gasoline  or  diesel.  j| 
However,  renewable  fuels  which  are  N 
used  in  their  neat  (unblended)  form  as  1 
motor  vehicle  fuel  would  not  be  | 

captured.  This  would  include  such  j  . 
renewable  fuels  as  neat  biodiesel  (BlOO)  | ; 
or  renewable  diesel,  methanol  for  use  in 
a  dedicated  methanol  vehicle  or  biogas  | : 
for  use  in  a  CNG  vehicle.  j 

Under  bur  final  program,  producers 
and  importers  must  assign  a  RIN  to  all  j 
renewable  fuels  produced  or  imported,  ; 
including  neat  renewable  fuels.  To 
avoid  the  possibility  that  the  RIN  | 

assigned  to  neat  renewable  fuel  would 
never  become  available  to  an  obligated  | 
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party  for  RFS  compliance  purposes,  in 
the  NPRM  we  proposed  to  more  broadly 
define  the  right  to  separate  a  RIN  from 
renewable  fuel.  In  addition  to  obligated 
parties  and  blenders,  we  proposed  that 
any  producer  holding  a  volume  of 
renewable  fuel  for  which  the  RIN  has 
not  been  separated  could  separate  the  - 
RIN  from  that  volume  if  the  party 
designates  it  for  use  only  as  a  motor 
vehicle  fuel  in  its  neat  form  and  it  is  in 
fact  only  used  as  such.  This  approach 
would  recognize  that  the  neat  form  of 
the  renewable  fuel  is  valid  for 
compliance  purposes  under  the  RFS 
program,  as  described  in  Section  III.B. 

In  effect,  it  would  place  neat  fuel 
producers  in  the  same  category  as 
blenders,  in  that  they  are  producing 
motor  vehicle  fuel.  We  did  not  receive 
any  negative  comments  on  this 
proposal,  and  thus  are  finalizing  this 
provision  as  proposed. 

As  discussed  above,  under  our  final 
rule,,  obligated  parties  must  separate 
RINs  from  volumes  of  renewable  fuel. 
This  applies  to  all  volumes  of  renewable 
fuel  that  an  obligated  party  owns.  The 
requirement  to  separate  a  RIN  from  the 
renewable  fuel  is  intended  to  apply  to 
refiners,  blenders  and  importers  for 
whom  the  production  or  importation  of 
gasoline  is  a  significant  part  of  their 
overall  business  operations.  Parties  that 
are  predominately  renewable  fuel 
producers  or  importers,  but  which  must 
be  designated  as  obligated  parties  due  to 
the  production  or  importation  of  a  small 
amount  of  gasoline,  should  not  be  able 
to  separate  RINs  from  all  renewable 
fuels  that  they  own.  For  example,  we 
believe  it  would  be  inappropriate  to 
permit  an  ethanol  producer  to  separate 
RIN§  from  all  volumes  that  they  own 
simply  because  the  producer  imported, 
for  example,  a  single  truckload  of 
gasoline  from  Canada  or  Mexico.  As  a 
result,  the  final  rule  prohibits  obligated 
parties  from  separating  RINs  from 
volumes  of  renewable  fuel  that  they 
produce  or  import  that  are  in  excess  of 
their  RVO.  However,  obligated  parties 
must  separate  any  RINs  from  volumes  of 
renewable  fuel  that  they  own  if  that 
volume  was  produced  or  imported  by 
another  party. 

As  described  in  Section  III.B. 2,  RINs 
can  be  generated  for  renewable  fuels 
made  from  renewable  crude  which  is 
treated  a's  if  it  were  a  petroleum-derived 
crude  oil  or  derivative,  and  is  used  as 
a  feedstock  in  a  traditional  refinery 
processing  unit.  Whether  the  renewable 
crude  is  coprocessed  with  petroleum 
derivatives  or  is  processed  in  a  facility 
nr  unit  dedicated  to  the  renewable 
crude,  the  final  product  is  generally  a 
motor  vehicle  fuel.  In  such  cases  the 
refinery  will  have  the  responsibility  of 


generating  RINs  for  the  renewable  fuel 
produced.  But  since  renewable  crude  is 
generally  processed  in  a  traditional 
refinery,  the  refiner  will  be  an  obligated 
party  and  can  therefore  immediately 
separate  those  RINs  from  the  renewable 
fuel  and  transfer  them  to  another  p^y. 
As  described  in  III.E.l.a  above, 
cellulosic  and  waste-derived  ethanol 
producers  will  also  be  permitted  to 
separate  the  RINs  associated  with  the 
extra  1.5  value  of  their  ethanol 
production. 

Once  a  RIN  is  separated  from  a 
volume  of  renewable  fuel,  the  PTD 
associated  with  that  volume  can  no 
longer  list  the  RIN.  However,  in  the 
NPRM  we  requested  comment  on 
whether  PTDs  should  include  some 
notation  indicating  that  the  assigned 
RIN  has  been  removed  to  avoid 
concerns  about  whether  RINs  assigned 
to  batches  have  not  been  appropriately 
transferred  with  the  batch.  One  refiner 
commented  that  the  addition  of  such  a 
note  on  a  PTD  would  represent  an 
unnecessary  burden,  while  two 
commenters  representing  fuel 
distribution  operations  indicated  that 
such  a  notation  would  be  useful.  Based 
on  comments  we  received,  we  have 
determined  ‘hat  such  notation  on  PTDs 
would  not  only  be  useful  to  parties 
receiving  volumes  of  renewable  fuel,  but 
would  also  be  an  important  element  of 
our  RIN  distribution  requirements  under 
our  modified  approach.  The 
requirement  will  ensure  that  parties 
who  take  ownership  of  renewable  fuel 
without  assigned  RINs  will  know  that 
RINs  were  originally  assigned  but 
subsequently  removed.  We  also  believe 
that  such  a  requirement  would  be  of 
minimal  biyrden  to  parties  that  have 
separated'a  RIN  from  a  volume  of 
renewable  fuel. 

As  described  in  Section  IlI.E.l.b,  we 
have  modified  the  RIN  transfer 
requirements  for  the  final  rule  to  make 
RINs  more  fungible  and  to  provide  more 
flexibility  to  distributors  while  still 
requiring  RINs  to  be  transferred  with 
volumes  of  renewable  fuel.  However, 
our  modified  approach  requires  that  we 
distinguish  between  RINs  assigned  to 
renewable  fuel  and  RINs  that  have 
already  been  separated  from  renewable 
fuel.  Our  final  rule  thus  requires  that 
parties  who  separate  a  RIN  from 
renewable  fuel  must  change  the  K  code 
for  that  RIN  to  a  value  of  2.  The  RIN 
then  becomes  an  unassigned  RIN  that 
can  be  transferred  independent  of 
renewable  fuel  volumes. 

In  the  NPRM  we  also  provided  a 
discussion  of  the  unique  circumstances 
regarding  biodiesel  (mono  alkyl 


esters)  and  the  conditions  under 
which  we  believed  a  RIN  should  be 
separated  from  a  volume  of  such 
biodiesel.  As  described  in  the  proposal, 
biodiesel  is  one  type  of  renewable  fuel 
that  can  under  certain  conditions  be 
used  in  its  neat  form.  However,  in  the 
vast  majority  of  cases  it  is  blended  with 
conventional  diesel  fuel  before  use, 
typically  in  concentrations  of  20  volume 
percent  or  less.  This  approach  is  taken 
for  a  variety  of  reasons,  such  as  to 
reduce  impacts  on  fuel  economy,  to 
mitigate  cold  temperature  operability 
issues,  to  address  concerns  of  some 
engine  owners  or  manufacturers 
regarding  the  impacts  of  biodiesel  on 
engine  durability  or  drivability,  or  to 
reduce  the  cost  of  the  resulting  fuel. 
Biodiesel  (mono  alkyl  esters)  is  also 
used  in  low  concentrations  as  a  lubricity 
additive  and  as  a  means  for  complying 
with  the  ultra-low  sulfur  requirements 
for  highway  diesel  fuel.  Biodiesel  (mono 
alkyl  esters)  is  occasionally  used  in  its 
neat  form.  However,  this  approach  is  the 
exception  rather  than  the  rule. 
Consequently,  in  the  NPRM  we 
proposed  that  the  RIN  assigned  to  a 
volume  of  biodiesel  could  only  be 
separated  from  that  volume  if  and  when 
the  biodiesel  was  blended  with 
conventional  diesel.  To  avoid  claims 
that  very  high  concentrations  of 
biodiesel  count  as  a  blended  product, 
we  also  proposed  that  biodiesel  must  be 
blended  into  conventional  diesel  at  a 
concentration  of  80  volume  percent  or 
less  before  the  RIN  could  be  separated 
from  the  volume. 

A  number  of  commenters  expressed 
concern  that  the  80  volume  percent 
limit  put  biodiesel  at  odds  with  the  RIN 
separation  criteria  applicable  to  other 
renewable  fuels,  including  neat  fuels. 
Upon  further  consideration,  we  have 
determined  that  the  80  volume  percent 
limit  remains  a  valid  means  for  ensuring 
that  the  separation  of  RINs  from 
biodiesel  is  consistent  with  its  common 
use  at  low  blend  levels  just  as  for 
ethanol,  and  that  RINs  are  generally 
separated  at  the  point  in  time  when  the 
biodiesel  can  be  deemed  to  be  motor 
vehicle  fuel.  However,  based  on 
comments  received,  we  are  changing  the 
treatment  of  biodiesel  for  the  final  rule 
in  two  ways. 

First,  obligated  parties  are  required  to 
separate  RINs  from  volumes  of  biodiesel 
at  the  point  when  they  gain  ownership 
of  the  biodiesel,  not  when  they  blend 
biodiesel  with  conventional  diesel  fuel. 
This  approach  is  consistent  with  our 
treatment  of  the  RIN  separation 

^•’Throughout  this  Section  III.E.2.  “biodiesel” 
means  mono  alkyl  esters,  not  non-ester  renewable 
diesel. 
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requirements  for  obligated  parties  for 
other  renewable  fuels.  Parties  that 
actually  blend  biodiesel  into 
conventional  diesel  fuel  at  a 
concentration  of  80  volume  percent  or 
less  would  continue  to  be  required  to 
separate  the  RIN  from  the  biodiesel,  as 
proposed. 

Second,  we  have  determined  that  a 
biodiesel  producer  should  be  allowed  to 
separate  a  RIN  from  a  volume  of 
biodiesel  that  it  produces  if  it  designates 
the  volume  of  biodiesel  specifically  for 
use  as  motor  vehicle  fuel  in  its  neat 
form,  and  the  neat  biodiesel  is  in  fact 
used  as  motor  vehicle  fuel.  In  general 
this  demonstration  would  require  that 
the  producer  track  the  volume  of 
biodiesel  to  the  point  of  its  final  use. 
However,  this  approach  to  the  treatment 
of  neat  biodiesel  is  consistent  with  how 
we  are  treating  other  renewable  fuels 
used  in  their  neat  form. 

3.  Distribution  of  Separated  RINs 

In  the  NPRM,  we  proposed  that  RINs 
become  fireely  transferable  once  they  are 
separated  from  a  batch  of  renewable 
fuel.  Each  RIN  could  be  held  by  any 
party  and  transferred  between  parties 
any  number  of  times.  We  argued  that  the 
unique  features  of  the  RFS  program 
warranted  more  open  trading  than  in 
past  fuel  credit  programs.  In  particular, 
RINs  are  generated  by  parties  other  than 
obligated  parties,  and  many 
nonobligated  parties  will  own  RINs  (for 
example,  oxygenate  blenders  who  have 
the  right  to  separate  RINs  from 
volumes).  While  recognizing  that 
limiting  trading  to  and  between 
obligated  parties  might  help  obligated 
parties  to  maintain  control  of  those  RINs 
being  traded,  such  an  approach  could 
have  the  unintended  effect  of  limiting 
the  number  of  RINs  that  non-obligated 
parties  contribute  to  the  RIN  market. 

The  RFS  program  must  work  efficiently 
not  only  for  a  limited  number  of 
obligated  parties,  but  a  number  of  non¬ 
obligated  parties  as  well. 

There  was  disagreement  among 
conunenters  about  whether  an  open  RIN 
market  was  appropriate.  Several  parties 
supported  om  proposed  approach, 
saying  that  unlimited  trading  among  all 
interested  parties  would  increase 
liquidity  and  transparency  in  the  RIN 
market.  They  also  argued  that  increasing 
the  number  of  participants  would 
facilitate  the  acquisition  of  RINs  by 
obligated  parties  and  promote  economic 
efficiency. 

However,  some  commenters 
disagreed,  arguing  instead  that  an  open 
market  does  not  necessarily  make  the 
market  any  more  fluid  and  free.  They 
pointed  to  past  credit  programs  in 
which  only  refiners  and  importers  have 


been  allowed  to  transfer  credits,  and 
argued  that  the  success  of  those 
programs  should  compel  the  Agency  to 
use  those  past  credit  program  structures 
as  the  model  for  the  RFS  program. 

We  continue  to  believe  that  there  is  a 
need  to  provide  for  more  open  trading 
in  the  RFS  program  and  that  this  need 
warrants  a  unique  approach  for  this 
rule.  First,  unlike  other  programs  where 
credits  generally  represent 
overcompliance  with  an  applicable 
standard  and  are  thus  supplemental  to 
the  means  of  compliance,  under  the  RFS 
program  RINs  are  the  fundamental  unit 
for  compliance.  There  will  be  many  • 
more  RINs  in  the  RFS  program  than 
credits  in  other  programs,  and  the 
trading  structure  must  maximize  the 
fluidity  of  those  RINs.  A  wider  RIN 
market  will  make  it  easier  for  obligated 
parties  to  get  access  to  RINs. 

Second,  obligated  parties  are  typically 
not  the  ones  producing  the  renewable 
fuels  and  generating  the  RINs,  nor 
blending  the  renewable  fuels  into 
gasoline,  so  there  is  a  need  for  trades  to 
occur  between  obligated  parties  and 
non-obligated  parties.  If  we  prohibited 
everyone  except  obligated  parties  fi-om 
holding  RINs  after  they  have  been 
separated  from  a  batch,  non-obligated 
parties  seeking  avenues  for  releasing 
their  RINs  would  only  be  able  to  release 
them  to  obligated  parties.  Having  fewer 
avenues  through  which  they  could 
market  their  RINs,  some  non-obligated 
parties  might  opt  not  to  transfer  their 
RINs  at  all  rather  than  participate  in  the 
RIN  market  with  the  attendant 
recordkeeping  requirements. 
Furthermore,  a  potentially  large  number 
of  oxygenate  blenders,  many  of  which 
will  be  small  businesses,  will  be  looking 
for  ways  to  market  their  RINs.  Allowing 
other  parties,  including  brokers,  to  own 
and  transfer  RINs  may  create  a  more 
fluid  and  free  market  that  would 
increase  the  venues  for  RINs  to  be 
acquired  by  the  obligated  parties  that 
need  them.  Limiting  RIN  trading  to  and 
among  obligated  parties  could  make  it 
more  difficult  for  RINs  to  eventually  be 
transferred  to  the  obligated  parties  that 
need  them. 

Some  commenters  argued  that 
limiting  the  RIN  trading  market  to  and 
among  obligated  parties  would  make  the 
program  more  enforceable,  since  there 
would  be  fewer  parties  to  track  and  the 
sources  of  RINs  would  be  more  reliable. 
While  this  may  be  directionally  true,  we 
believe  the  RFS  program  will  remain 
sufficiently  enforceable  under  an  open 
RIN  market,  and  as  discussed  above,  the 
greater  need  for  market  fluidity  for  this 
program  warrants  the  change.  The  RIN 
number,  along  with  the  associated 
electronic  reporting  mechanism,  will 


provide  us  the  ability  to  verify  the 
validity  of  RINs  and  the  source  of  any  - 
invalid  RINs.  Since  all  RINs  generated,  | 
traded,  and  used  for  compliance  would 
be  recorded  electronically  in  an  Agency 
database,  these  types  of  investigations  . 
should  be  straightforward.  The  number  | 
of  RIN  trades,  and  the  parties  between 
whom  the  RINs  are  being  traded,  will 
only  have  the  effect  of  increasing  the 
size  of  the  database. 

Some  commenters  were  concerned 
that  an  open  RIN  market  could  lead  to 
price  volatility  and  potentially  higher 
prices  as  non-obligated  speculators  ■ 

enter  the  market  expressly  to  profit  fi’om  | 
the  sale  of  RINs.  According  to  | 

commenters,  these  speculators  would  i 

hold  an  unfair  advantage  over  obligated  ! 
parties  that  must  purchase  credits  for 
compliance  since  speculators  can  hold 
onto  RINs  indefinitely,  driving  up  their 
price.  However,  by  expanding  the 
number  of  parties  that  can  hold  RINs, 
we  minimize  the  potential  for  any  one 
party  to  exercise  market  power,  and 
thus  we  do  not  believe  that  such  activity 
on  the  part  of  speculators  is  likely  to 
substantively  affect  the  availability  of 
RINs  or  their  price.  Moreover,  we  do  not 
believe  that  a  given  party  will  hold  a 
RIN  indefinitely  simply  to  increase 
profit  because  WNs  have  a  limited  life 
and  new  RINs  will  be  generated  and  | 
will  enter  the  market  continuously.  ] 

Based  on  our  review  of  the  comments 
received,  we  did  not  find  compelling 
evidence  that  an  open  market  for  RINs  i 
would  create  particular  difficulties  for  | 
obligated  parties  seeking  RINs  or  would  I 
limit  the  enforceability  of  the  program.  | 
As  a  result  we  are  finalizing  a  RIN 
trading  program  that  permits  any  party  I 
to  hold  RINs  and  for  RINs  to  be  tradg^  I 
any  number  of  times.  { 

As  with  other  credit-trading  programs,  j 
the  business  details  of  RIN  transactions,  I 
such  as  the  conditions  of  a  sale  or  any  i 
other  transfer,  RIN  price,  role  of 
mediators,  etc.  will  be  at  the  discretion 
of  the  parties  involved.  The  Agency  is 
concerned  only  with  information  such  | 
as  who  holds  a  given  RIN  at  any  given 
moment,  when  transfers  of  RINs  occur,  i 
who  the  party  to  the  transfers  are,  and  j 
ultimately  which  obligated  party  relies  | 
on  a  given  RIN  for  compliance  purposes,  j 
This  type  of  information  will  therefore 
be  the  subject  of  various  recordkeeping  | 
and  reporting  requirements  as  described  j 
in  Section  IV,  and  these  requirements  | 
will  generally  apply  regardless  of 
whether  a  RIN  has  been  separated  ft’om  | 
a  batch.  \ 

The  means  through  which  RIN  trades 
occur  will  also  be  at  the  discretion  of 
the  parties  involved.  For  instance, 
parties  with  RINs  can  create  open  j 

auctions,  contract  directly  with  those 
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obligated  parties  who  seek  RINs,  use 
brokers  to  identify  potential  transferees 
and  negotiate  terms,  or  just  transfer  the 
RINs  to  any  other  party.  Brokers 
involved  in  RIN  transfer  can  either 
operate  in  the  role  of  arbitrator  without 
owning  the  RINs,  or  alternatively  can 
take  sustody  of  the  RINs  from  one  party 
and  transfer  them  to  another.  If  they  are 
the  transferee  of  any  RINs,  they  will  also 
be  subject  to  the  registration, 
recordkeeping,  and  reporting 
requirements.  The  Agency  will  not  be 
directly  involved  in  RIN  transfers,  other 
than  in  the  role  of  providing  a  database 
within  which  transfers  will  be  recorded 
for  enforcement  purposes. 

In  order  to  provide  publi?  information 
that  could  be  helpful  in  managing,  and 
trading  RINs  as  well  as  understanding 
how  the  program  is  operating,  we  intend 
to  publish  a  report  each  year  that 
summarizes  information  submitted  to  us 
through  the  quarterly  and  annual 
reports  required  as  part  of  our 
enforcement  efforts  (see  Section  IV). 
Annual  summary  reports  published  by 
EPA  may  include  such  information  as 
the  number  of  RINs  generated  in  each 
month  or  in  each  state,  the  average 
number  of  trades  that  RINs  undergo 
before  being  used  for  compliance 
purposes,  or  the  frequency  of  deficit 
carryovers.  However,  we  will  not 
publish  information  identifying  specific 
parties. 

4.  Alternative  Approaches  to  RIN 
Distribution 

In  the  NPRM,  we  also  described 
several  alternative  approaches  to  the 
proposed  trading  and  compliance 
program  that  were  offered  by 
stakeholders.  Most  of  these  alternatives 
recognized  the  value  of  a  RIN-based 
system  of  compliance,  but  they  differed 
in  terms  of  which  parties  would  be 
allowed  to  separate  a  RIN  from  a  batch 
and  the  means  through  which  the  RINs 
would  be  transferred  to  obligated 
parties.  We  invited  comment  on  all  of 
these  alternatives  in  the  NPRM,  but 
received  very  few.  Based  on  those 
comments  we  did  receive,  we  do  not 
believe  that  any  of  these  alternative 
approaches  should  be  implemented  at 
this  time.  In  general  our  responses  to 
comments  on  the  alternatives  can  be 
found  in  the  Summary  and  Analysis  of 
Comments  document  in  the  docket,  but 
we  have  addressed  one  particular 
subject  area  below. 

In  the  NPRM,  we  described  an 
alternative  approach  to  RIN  distribution 
in  which  obligated  parties  would  only 
.be  able  to  separate  a  RIN  from  a  batch 
of'renewable  fuel  at  the  point  in  time 
when  blending  actually  occurs.  In 
contrast,  the  approach  we  are  finalizing 


today  requires  an  obligated  party  to 
separate  a  RIN  from  a  batch  as  soon  as 
it  gains  ownership  of  that  batch.  Our 
final  program  design  is  based  on  the 
expectation  that  all  but  a  negligible 
quantity  of  renewable  fuels  will 
eventually  be  consumed  as  motor 
vehicle  fuel,  primarily  through  blending 
with  gasoline  or  diesel.  See  further 
discussion  in  Section  III.D.  As  a  result,  ' 
we  do  not  believe  that  it  is  necessary  to 
verify  that  blending  has  actually 
occurred  in  order  to  provide  a  program 
that  adequately  ensures  it  occurs.  The 
American  Petroleum  Institute  agreed 
that  tracking  renewable  fuels  to  the 
point  of  blending  would  represent  an 
unnecessary  burden  and  added  that 
such  a  requirement  could  preclude 
many  obligated  parties  from  taking 
direct  steps  to  obtain  RINs  to  meet  their 
obligations. 

The  Renewable  Fuels  Association, 
however,  argued  that  allowing  obligated 
parties  to  separate  RINs  from  batches 
before  blending  occurred  could  give  rise 
to  RIN  hoarding,  fraud,  and  confusion.' 
Most  importantly,  they  noted,  the 
alternative  approach  would  provide 
direct  verification  of  blending.  For  the 
reasons  described  in  Section  III.D,  we 
do  not  believe  that  a  compliance  system 
requiring  verification  of  blending  is 
necessary,  given  that,  with  the 
exception  of  exports,  essentially  all 
renewable  fuel  produced  in  the  U.S.  is 
used  as  motor  vehicle  fuel  in  the  U.S. 
This  is  a  foundational  principle  of  the 
use  of  a  RIN-based  program  design  that 
enjoyed  widespread  support  among 
steikeholders  and  widespread 
recognition  that  it  accurately  describes 
real  world  practices. 

If  verification  of  blending  were 
required  before  a  RIN  could  be 
separated' ^om  a  batch,  both  obligated 
parties  and  blenders  would  be  subject  to 
additional  recordkeeping  and 
paperwork  burdens.  The  Agency  would 
be  compelled  to  enforce  activities  at  the 
blender  level,  adding  about  1200  parties 
to  the  list  of  those  subject  to 
enforcement  under  out  final  program. 
Although  we  agree  that  the  reformulated 
gasoline  program  could  act  as  a  model 
from  which  to  construct  such  a 
recordkeeping  and  enforcement  system, 
we  continue  to  believe  that  such  a 
system  would  be  both  unnecessary  and 
burdensome. 

The  Renewable  Fuels  Association  also 
argued  that  our  proposed  program 
would  result  in  confusion  in  the 
distribution  system,  since  there  would 
be  renewable  fuel  both  with  and 
without  RINs.  However,  there  are  many 
other  reasons  that  this  situation  could 
arise,  and  none  is  expected  to  negatively 
impact  the  distribution  of  renewable 


fuels  or  the  business  agreements 
developed  by  parties  transferring 
renewable  fuels.  For  instance,  we  are 
exempting  small  volume  producers  from 
generating  RINs,  renewable  fuels  with 
equivalence  values  less  than  1.0  may 
have  fewer  RINs  than  gallons,  and 
volume  swell  and  metering 
discrepancies  can  all  contribute  to 
situations  in  which  batches  legitimately 
do  not  have  assigned  RINs 
corresponding  to  their  actual  volumes. 
Parties  that  sell  such  batches  could 
choose  to  price  such  product  differently 
from  product  that  has  assigned  RINs 
with  a  one-to-one  conespondence  to 
product  volume.  We  are  also  requiring 
that  PTDs  associated  with  transfers  of 
volume  include  notation  indicating 
whether  RINs  are  being  simultaneously 
transferred  to  address  these  types  of 
situations. 

Another  commenter  argued  that  the 
alternative  approach  could  limit  the 
potential  for  one  refiner  to  purchase 
large  volumes  of  renewable  fuel  with 
the  intent  of  separating  the  RINs  jmd 
exercising  market  power  in  the  RIN 
market.  However,  the  commenter  did 
not  provide  any  information  regarding 
how  such  market  power  could  be 
exercised  by  one  refiner  in  a  system 
where  unassigned  RINs  can  be 
transferred  freely  between  parties  any 
number  of  times,  and  access  to  those 
RINs  is  not  limited  geographically  in 
any  way.  In  addition,  RINs  that  have 
been  separated  from  their  assigned 
batches  by  oxygenate  blenders  represent 
an  additional  safety  valve  in  the  RIN 
market,  providing  additional  assvurances 
that  no  one  refiner  could  exercise 
market  power  in  the  RIN  market. 

Commenters  supporting  a 
requirement  that  WNs  be  separated  only 
at  the  point  of  blending  offered  no  other 
arguments  that  hoarding  or  fraud  could 
actually  occur  under  our  proposed 
approach.  Therefore,  we  are  finalizing 
an  approach  that  requires  obligated 
parties  to  separate  RJNs  from  hatches  at 
the  point  of  ownership. 

rV.  Registration,  Recordkeeping,  and 
Reporting  Requirements 

A.  Introduction 

Registration,  recordkeeping  and 
reporting  are  necessary  to  track 
compliance  with  the  renewable  fuels 
standard  and  transactions  involving 
RINs.  This  summarizes  these 
requirements.  Our  estimates  as  to  the 
burden  associated  with  registration, 
recordkeeping  and  reporting  are 
contained  in  this  Federal  Register 
notice  in  Section  XII.B  and  explained 
fully  in  “OMB-83  Supporting 
Statement — Renewable  Fuels  Standard 
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(RFS)  Program  (Final  Rule) — EPA  ICR 
No.  2242.02,”  which  has  been  placed  in 
•the  public  docket- for  this  rulemaking. 

B.  Registration 

1.  Who  Must  Register  Under  the  RFS 
Program? 

Obligated  parties  (including  refiners 
and  importers),  exporters  of  renewable 
fuels,  producers  and  importers  of 
renewable  fuels,  and  any  party  who 
owns  RINs  must  register  with  EPA.  Any 
party  may  own  RINs  including,  but  not 
limited  to,  the  above-named  parties  and 
marketers,  blenders,  terminal  operators, 
jobbers,  and  brokers.  Owning  RINs,  and 
engaging  in  any  activities  regarding 
RINs,  is  prohibited  as  of  September  1, 
2007  unless  the  party  has  registered  and 
received  EPA  company  and  facility 
identification  numbers. 

Most  refiners  and  importers  and  many 
biodiesel  producers  are  already 
registered  with  us  under  various 
regulations  in  40  CFR  part  80  related  to 
reformulated  (RFC)  and  conventional 
gasoline  or  diesel  fuel.  Parties  who  are 
iready  registered  will  not  have  to  take 
any  action  to  register  under  the  RFS 
program,  because  their  existing 
registration  will  be  applied  to  the  RFS 
program  as  well. 

2.  How  Do  I  Register? 

Registration  is  a  simple  process.  We 
will  use  the  same  basic  forms  for  RFS 
program  registration  that  we  use  under 
the  reformulated  gasoline  (RFC)  and 
anti-dumping  program.  You  may 
download  our  registration  forms  at 
http:/ /www.epa.govtotaq/regsJfaels/ 
rf^orms.htm.  These  forms  are  well 
known  in  the  regulated  community  and 
are  very  simple  to  fill  out.  Information 
requested, includes  company  and  facility 
names,  addresses,  and  the  identification 
of  a  contact  person  with  telephone 
number  and  e-mail  address. 

Registrations  never  expire  and  do  not 
have  to  be  renewed.  However,  all 
registered  parties  are  responsible  for 
notifying  us  of  any  change  to  their 
company  or  facility  information. 

3.  How  Do  I  Know  I  Am  Properly 
Registered  With  EPA? 

Upon  receipt  of  a  completed 
registration  form,  we  will  provide  you 
with  a  unique  4-digit  company 
identification  number  and  a  unique 
5-digit  facility  identification  number. 
These  numbers  will  appear  in 
compliance  reports  and,  in  the  case  of 
renewable  fuel  producers  and  importers, 
they  will  be  incorporated  in  the  unique 
RINs  they  generate  for  each  batch  of 
renewable  fuel.  Timely  registration  is 
important  because  you  cannot  generate 


or  handle  transactions  involving  RINs 
until  you  have  registered  and  received 
your  registration  numbers  from  us.  It  is 
advisable  to  register  as  soon  as  possible 
if  you  believe  you  will  be  engaged  in 
activities  that  may  require  €egistration 
under  the  RFS  program.  Registration  can 
occur  any  time  following  signature  of 
this  final  rule.  ■ 

If  you  are  already  registered  under 
another  fuels  program,  such  as  RFC  and 
anti-dumping  or  diesel  sulfur,  then  you 
do  not  have  to  register  again.  You  will 
use  the  same  company  and  facility 
identification  number  you  are  currently 
using  for  RFS  reporting.  Parties  in  this 
situation  may  contact  the  Agency  for 
confirmation  or  clarification  of  the 
appropriate  registration  numbers  to  use. 
As  noted  above,  registrations  never 
expire,  but  you  are  responsible  for 
keeping  the  information  we  have  up  to 
date.  If  you  have  previously  registered 
with  us  but  have  not  had  to  report  until 
now,  then  you  may  wish  to  contact  the 
person  listed  on  our  renewable  fuels 
Web  page  {http://www.epagov/otaq/ 
renewablefuels/index.htm)  in  order  to 
confirm  the  information  in  your 
registration  file. 

4.  How  Are  Small  Volume  Domestic 
Producers  of  Renewable  Fuels  Treated 
for  Registration  Purposes? 

Small  volume  domestic  producers  of 
renewable  fuels  are  those  who  produce 
less  than  10,000  gallons.per  year  or  who 
import  less  than  10,000  gallons  per  year. 
These  parties  are  not  required  to  register 
if  they  do  not  wish  to  generate  RINs.  If 
a  small  volume  domestic  producer  of 
renewable  fuels  wishes  to  generate 
RINs,  then  that  party  must  register  and 
comply  with  all  recordkeeping  and 
reporting  requirements. 

C.  Reporting 

1.  Who  Must  Report  Under  the  RFS 
Program? 

Obligated  parties,  exporters  of 
renewable  fuel,  producers  and  importers 
of  renewable  fuel,  and  any  party  who 
owns  either  assigned  or  una.ssigned 
RINs  such  as  marketers  or  bfokers  must 
submit  periodic  reports  to  us  covering 
RIN  generation,  RIN  use,  and  RIN 
transactions. 

2.  What  Reports  Are  Required  Under  the 
RFS  Program? 

There  are  four  basic  reports  under  the 
RFS  program.  The  first  report  is  an 
annual  compliance  demonstration 
report  that  is  required  to  be  submitted 
by  obligated  parties  and  exporters  of 
renewable  fuel.  This  report  provides  the 
RFS  compliance  demonstration  and  is 
required  to  be  submitted  on  an  annual 


basis.  It  is  focused  on  calculating  the  I  I 
RVO,  indicating  RINs  used  for  |  v 

compliance,  and  determining  any  deficit 
carried  over. 

The  second  report  is  a  quarterly  RIN  j 
generation  report  that  is  required  to  be  j 
submitted  by  producers  and  importers  |] 
of  renewable  fuel.  This  report  is  focused  1 1 
on  providing  information  on  all  batches  I  i 
of  renewable  fuel  produced  and  j  | 

imported  and  all  RINs  generated.  j 

The  third  report  is  a  RIN  transaction  !  ■ 
report  that  is  required  to  be  submitted 
by  any  party  that  owns  RINs,  including 
RIN  marketers  and  brokers,  as  well  as 
obligated  parties,  exporters,  and 
renewable  fupl  producers  and  importers. 
This  report  is  focused  on  providing 
information  on  individual  RIN 
purchases,  RIN  sales,  retired  RINs,  and  1 
expired  RINs.^’  A  separate  RIN  I' 

transaction  report  is  required  to  be  ^ 

submitted  for  each  RIN  purchase  and  ; 
sale,  and  for  each  retired  or  expired  RIN,  | 
and  must  be  submitted  by  the  end  of  the  = 
quarter  in  which  the  activity  occurred.  \ 
The  purpose  of  the  RIN  transaction  |j 

report  is  to  document  the  ownership  ij 
and  transfer  of  RINs,  and  to  track  i 

expired  and  retired  RINs.  This  report  is  It 
necessary  because  compliance  with  the  1| 
RVO  is  primarily  demonstrated  through 
self-reporting  of  RIN  trades  and 
therefore  we  must  be  able  to  link 
transactions  involving  each  unique  RIN 
in  order  to  verify  compliance.  We  will 
be  able  to  import  reports  into  our 
compliance  database  and  match  RINs  to 
transactions  across  their  entire  journey 
fi’om  generation  to  use.  As  with  our 
other  40  CFR  part  80  compliance-on- 
average  and  credit  trading  programs, 
many  potential  violations  are  expected 
to  be  self-reported. 

The  fourth  report  is  a  quarterly-gallon- 
RIN  activity  report  that  also  is  required 
to  be  submitted  by  any  party  that  owns 
RINs.  This  report  is  focused  on  the  total 
number  of  gallon-RINs  owned  at  the 
start  and  end  of  the  quarter,  and  the 
total  number  of  gallon-RINs  purchased, 
sold,  retired  and  expired  during  the 
quarter.  This  report  also  requires 


In  this  final  rule,  we  have  clearly  distinguished 
expired  RINs,  which  are  no  longer  valid  due  to  the 
passage  of  time,  from  retired  RINs,  which  are  RINs 
no  longer  valid  due  to  the  reportable  spillage  of 
their  assigned  volumes  under  §80.1132,  RINs  used 
to  satisfy  an  enforcement  action,  or  RINs  used  to 
effect  an  import  volume  correction  under 
§  80.1166(k).  Rather  than  leaving  retired  RINs  under 
“any  additional  information  that  the  Administrator 
may  require,”  we  have  specifically  addressed  them 
in  this  final  rule.  We  believe  it  is  useful  to 
.specifically  distinguish  between  retired  and  expired 
RINs  because  it  will  be  easier  for  us  to  determine 
whether  a  report  is  complete  and  to  quality  assure 
and  check  reported  information  by  applying  a 
consistent  reporting  distinction  between  expired 
and  retired  RINs. 
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information  on  end-of-quarter  3.  What  Are  the  Specific  Reporting  type  of  report  by  the  type  of  regulated 

renewable  fuel  volumes.  Items  for  the  Various  Types  of  Parties  party: 

Required  To  Report? 

The  following  table  summarizes  the 
information  to  be  submitted  in  each 


Table  IV.C.3-1  .—Information  Contained  in  Reports  by  Regulated  Party* 


Type  of  report 

_ _  -  - _ J 

Obligated  parties 

Exporters  of  renewable 
fuel 

Producers  and  importers 
of  renewable  fuel 

Other  parties  who  own 
RINS 

Annual  Compliance  Dem¬ 
onstration  Report. 

•  Calculation  of  RVO  . 

•  List  of  RINs  used  for 
compliance. 

•  Calculation  of  deficit  car¬ 
ryover. 

•  Calculation  of  RVO  . 

•  List  of  RINS  used  for 
compliance. 

•  Calculation  of  deficit  car¬ 
ryover. 

No  report . 

No  report. 

Quarterly  RIN  Generation 
Report. 

1 

No  report . 

No  report . j 

1 

I 

•  Volume  of  each  batch 
produced  or  imported. 

•  RINs  generated  for  each 
batch. 

•  Volume  of  denaturant 
and  applicable  equiva¬ 
lence  value  of  each 
batch. 

No  report. 

RIN  Transaction  Report  .... 

Separate  report  for  each 
transaction:. 

Separate  report  for  each 
transaction:. 

Separate  report  for  each 
transaction:. 

Separate  report  for  each 
transaction: 

j 

•  RIN  purchase  . 

•  RIN  purchase  . 

•  RIN  purchase  . 

•  RIN  purchase. 

•  RIN  sale  . 

•  RIN  sale  . 

•  RIN  sale  . 

•  RIN  sale. 

•  Expired  RIN . 

•  Expired  RIN  . 

•  Expired  RIN . 

•  Expired  RIN. 

•  Retired  RIN  . 

•  Retired  RIN  . 

•  Retired  RIN  . 

•  Retired  RIN. 

Quarterly  gallon-RIN  Activ¬ 
ity  Report. 

•  Number  of  gallon-RINs* 
owned  at  start  of  quarter. 

•  Number  of  gallon-RINs 
owned  at  start  of  quarter. 

•  Number  of  gallon-RINs 
owned  at  start  of  quarter. 

•  Number  of  gallon-RINs  . 
owned  at  start  of  quar- 

•  Number  of  gallon-RINs 
purchased. 

•  Number  of  gallon-RINs 
purchased. 

•  Number  of  gallon-RINs 
purchased. 

ter. 

•  Number  of  gallon-RINs 

•  Number  of  gallon-RINs 
sold. 

•  Number  of  gallon-RINs 
sold. 

•  Number  of  gallon-RINs 
sold. 

purchased. 

•  Number  of  gallon-RINs 

•  Number  of  gallon-RINs 
retired. 

•  Number  of  gallon-RINs 
retired. 

•  Number  of  gallon-RINs 
retired. 

sold. 

•  Number  of  gallon-RINs 

•  Number  of  gallon-RINs 
expired  (4th  quarter 
only). 

•  Number  of  gallon-RINS 
expired  (4th  quarter 
only). 

i  •  Number  of  gallon-RINs 
expired  (4th  quarter 
only). 

retired. 

•  Number  of  gallon-RINs 
expired  (4th  quarter 

•  Number  of  geUlon-RINs 
at  end  of  quarter. 

•  Number  of  gallon-RINs 
at  end  of  quarter. 

•  Number  of  gallon-RINs 
at  end  of  quarter. 

only). 

•  Number  of  gallon-RINs 

•  Volume  (gals)  of  renew¬ 
able  fuel  owned  at  end 
of  quarter. 

1 

•  Volume  (gals)  of  renew¬ 
able  fuel  owned  at  end 
of  quarter. 

_ 1 

•  Volume  (gals)  of  renew¬ 
able  fuel  owned  at  end 
of  quarter. 

at  end  of  quarter. 

•  Volume  (gals)  of  renew¬ 
able  fuel  owned  at  end 
of  quarter. 

*A  gallon-RIN  is  a  RIN  that  represents  an  individual  gallon  gf  renewable  fuel.  See  §80.1101. 


4.  What  Are  the  Reporting  Deadlines? 

In  the  proposed  rule,  we  had 
requested  comment  on  whether 
reporting  should  be  annual  or  quarterly. 
After  consideration  of  comments 
received,  we  have  determined  that  each 
RIN  transaction  report  must  be 
submitted  by  the  end  of  the  quarter  in 
which  the  transaction  occurred,  and  the 
gallon-RIN  activity  report  should  be 
submitted  quarterly.  Quarterly  reporting 
is  better.because  it  provides  us  with  the 
information  necessary  to  confirm  the 
validity  and  legitimacy  of  RINs  prior  to 
their  use  in  compliance.  Additionally, 
quarterly  reporting  enables  EPA  to 
enforce  the  RIN/inventory  balance 
requirements  for  producers  and 
marketers  of  renewable  fuels. 

The  annual  compliance 
demonstration  for  obligated  parties  must 


be  submitted  by  February  28th  for  the 
prior  calendar  year.  For  the  RIN 
transaction  and  quarterly  gallon-RIN 
activity  reports,  the  following  schedule 
applies  to  all  reporting  parties: 

Table  I V.C.4-1  .—Quarterly  Re- 


PORTING  Schedule  for  RFS  Pro¬ 
gram 

Quarter  covered  by 

Due  date  for  > 

quarterly  report 

quarterly  report 

January-March . 

May  31. 

ApriKJune . 

August  31 . 

July-September . 

November  30. 

October-December  . 

February  28. 

In  the  first  year  of  the  RFS  program 
only,  obligated  parties  and  exporters  are 
given  an  extra  quarter  to  submit  their 
list  of  RINs  used  to  demonstrate 


compliance.  This  information  must  be 
reported  by  May  31,  2008  for  calendar 
year  2007.  All  other  reporting  follows 
the  schedule  indicated  above. 

'5.  How  May  I  Submit  Reports  to  EPA? 

We  will  use  a  simplified  and  secure 
method  of  reporting  via  the  Agency’s 
Central  Data  Exchange  (CDX).  CDX 
permits  us  to  accept  reports  that  are 
electronically  signed  and  certified  by 
the  submitter  in  a  secure  and  robustly 
encrypted  fashion.  Using  CDX  will 
eliminate  the  need  for  wet  ink 
signatures  and  will  reduce  the  reporting 
burden  on  regulated  parties.  Guidance 
for  reporting  will  be  issued  before 
implementation  and  will  contain 
specific  instructions  and  formats 
consistent  with  provisions  in  this  final 
rule.  The  guidance  will  be  posted  on  our 
renewable  fuels  Web  page:  http:// 
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www^epa.gov/otaq/renewablefuels/ 

index.htm. 

We  will  accept  electronic  reports 
generated  in  virtually  all  commercially 
available  spreadsheet  programs  and  will 
even  permit  parties  to  submit  reports  in 
comma  delimited  text,  which  can  he 
generated  with  a  variety  of  basic 
software  packages. 

CDX  will  confirm  delivery  of  your 
report.  As  described  below  with  regard 
to  recordkeeping,  you  must  retain 
copies  of  all  items  submitted  to  us  for 
five  (5)  years. 

6.  What  Does  EPA  Do  With  the  Reports 
it  Receives? 

In  order  to  permit  maximum 
flexibility  in  meeting  the  RFS  program 
requirements,  we  must  track  activities 
involving  the  creation  and  use  of  RINs, 
as  well  as  any  transactions  such  as 
purchase  or  sale  of  RINs.  Reports  will  be 
imported  into  a  compliance  database 
managed  by  EPA’s  Office  of 
Transportation  and  Air  Quality  and  will 
be  reviewed  for  completeness  and  for 
potential  violations.  It  is  important  to 
keep  your  company  contact  updated 
(this  is  an  item  on  the  registration  form), 
because  we  may  need  to  speak  to  that 
person  about  any  problems  with  a  report 
submitted.  Potential  violations  will  be 
referred  to  EPA  enforcement  personnel. 

7.  May  I  Claim  Information  in  Reports 
as  CBI  and  How  Will  EPA  Protect  it? 

You  may  claim  information  submitted 
to  us  as  confidential  business 
information  (CBI).  Please  be  sure  to 
follow  all  reporting  guidance  and 
clearly  mark  the  information  you  claim 
as  proprietary.  We  will  treat  information 
covered  by  such  a  claim  in  accordance 
with  the  regulations  at  40  CFR  part  2 
and  other  Agency  procedures  for 
handling  proprietary  information. 

8.  How  Are  Spilled  Volumes  With 
Associated  Lost  RINs  To  Be  Handled  in 
Reports? 

Since  spills  can  happen  whenever 
renewable  fuel  with  assigned  RINs  is 
held,  owners  have  two  options  if  the 
spill  causes  their  organization  to  be  out 
of  compliance.  The  owners  of  the 
spilled  fuel  may  either  retire  RINs  lost 
in  reported  spills  or  purchase  and  sell 
a  volume  of  renewable  fuel  equal  to  the 
reported  volume  and  not  associated 
with  RINs  in  order  to  meet  compliance. 
Reportable  spills  for  the  purposes  of  this 
rule  refers  to  spills  of  renewable  fuel 
with  assigned  RINs  and  a  requirement 
by  a  federal,  state,  or  local  authority  to 
report  said  spills.  The  party  that  owns 
the  spilled  renewable  fuel  must  retire  a 
number  of  gallon-RINs  corresponding  to 
the  volume  of  spilled  renewable  fuel 


multiplied  by  its  equivalence  value.  If  . 
the  equivalence  value  for  the  spilled 
volume  may  be  determined  based  on  its 
composition,  then  the  appropriate 
equivalence  value  shall  be  used.  If  the 
equivalence  value  for  the  spilled 
volume  cannot  be  determined,  the 
equivalence  value  is  1.0.  In  the  case  that 
the  fuel  must  be  reported  in  pounds 
rather  than  gallons,  the  party  that 
reported  the  spill  should  use  the  best 
available  conversion  for  converting  the 
volume  into  gallons.  In  the  event  that 
volume  is  spilled  in  transport,  the 
owner  of  the  RINs  will  need  to  request 
a  copy  of  the  spill  report  from  the  party 
that  reported  the  spill. 

D.  Recordkeeping 

1.  What  Types  of  Records  Must  Be  Kept? 

The  recordkeeping  requirements  for 
obligated  parties  and  exporters  of 
renewable  fuels  support  the 
enforcement  of  the  use  of  RINs  for 
compliance  purposes.  Records  kept  by 
parties  are  central  to  tracking  individual 
RINs  through  the  fungible  distribution 
system  after  those  RINs  are  assigned  to 
batches  of  renewable  fuel.  Pcirties  use 
invoices  or  other  types  of  product 
transfer  documentation,  which  are 
customarily  generated  and  issued  in  the 
course  of  business  and  which  are 
familiar  to  parties  who  transfer  or 
receive  fuel.  Parties  are  afforded 
significant  freedom  with  regard  to  the 
form  these  documents  take,  although 
they  must  travel  in  some  manner  (on 
paper  or  electronically)  with  the  volume 
of  renewable  fuel  being  transferred.  On 
each  occasion  any  person  transfers 
ownership  of  renewable  fuels  subject  to 
this  regulation,  that  transferor  must 
provide  the  transferee  with  documents 
identifying  the  renewable  fuel  and 
containing  the  identifying  information 
that  includes:  The  name  and  address  of 
the  transferor  and  transferee,  the  EPA- 
issued  company  identification  number 
of  the  transferor  and  transferee,  the 
volume  of  renewable  fuel  that  is  being 
transferred,  the  date  of  transfer,  and 
each  associated  RIN.  These'-types  of 
documents  must  be  used  by  all  parties 
in  the  distribution  chain  down  to  the 
point  where  the  renewable  fuel  is 
blended  into  conventional  gasoline  or 
diesel. 

Except  for  transfers  to  truck  carriers, 
retailers  or  wholesale  purchaser- 
consumers,  product  codes  may  be  used 
to  convey  the  information  required,  as 
long  as  the  codes  are  clearly  understood 
by  each  transferee.  However,  the  RIN 
must  always  appear  in  its  entirety  before 
it  is  separated  from  a  batch,  since  it  is 
a  unique  identification  number  that 


cannot  be  summarized  by  a  shorter 
code. 

Parties  must  keep  copies  of  all  records 
for  a  period  of  not  less  than  five  (5) 
years.  In  addition  to  documentation 
related  to  transfers,  parties  must  keep 
information  related  to  the  sale, 
purchase,  brokering  and  trading  of  RINs 
and  copies  of  an);  reports  they  submit  to 
us  for  compliance  reports.  For  example,  ; 
if  a  volume  of  fuel  and  its  associated 
RINs  are  reported  to  us  as  lost  due  to 
spillage,  documentation  related  to  that 
spill  must  be  retained  for  the  five  year  j 
period.  Upon  request,  parties  are 
responsible  for  providing  records  to  the 
Administrator  or  the  Administrator’s 
authorized  representative.  j 

2.  What  Recordkeeping  Requirements 
Are  Specific  to  Producers  of  Cellulosic  • 
or  Waste-Derived  Ethanol? 

In  addition  to  the  records  applicable 
to  all  ethanol  producers,  producers  of  | 
cellulosic  biomass  or  waste-derived  ! 

ethanol  must  keep  records  of  fuel  use  in 
order  to  ensure  compliance  with,  and 
enforcement  of,  the  definitions  of  these  j 
types  of  renewable  fuel.  Producers  of  ' 

cellulosic  biomass  or  waste-derived  ■ 

ethanol  must  keep  records  of  volume  i 

and  types  of  all  feedstocks  purchased  to  | 
ensure  compliance  with,  and  ’ 

enforcement  of,  the  feedstock  aspect  of  | 
the  definitions  of  cellulosic  biomass  and 
wast(!-derived  ethanol.  In  addition,  i 

producers  of  cellulosic  biomass  or 
waste-derived  ethanol  are  required  to  j 

arrange  for  an  independent  third  party 
to  review  the  ethanol  producer’s  records  ! 
and  verify  that  the  facility  is,  in  fact,  a  ! 
cellulosic  biomass  or  waste-derived  j 

ethanol  production  facility  and  that  the  ' 
ethanol  producer  is  producing  cellulosic 
biomass  or  waste-derived  ethanol.  The  ■ 

independent  third  party  must  be  a 
licensed  Professional  Engineer  (P.E.)  in 
the  chemical  engineering  field. 

Domestic  ethanol  producers  are  not  i 

required  obtain  prior  approval  of  the  i 
independent  third  party  P.E.  or  submit  i 
the  engineering  verification  to  EPA,  , 

however,  the  ethanol  producer  and  the  | 
P.E.  are  required  to  keep  records  related 
to  the  required  engineering  verification  j 
and  to  produce  them  upon  request  of  j 
the  Administrator  or  the  Administrator’s  ; 
authorized  representative. 

A  foreign  ethanol  producer  may  apply 
to  us  to  have  its  cellulosic  biomass  or  | 
waste-derived  ethanol  treated  in  the  j 
same  manner  as  domestic  cellulosic  j 
biomass  or  waste-derived  ethanol  under  i 
the  RFS  program.  A  foreign  ethanol  | 

producer  with  an  approved  application  1 
will  be  required  to  comply  with  all  of  : 
the  requirements  that  apply  to  domestic 
ethanol  producers,  including 
registration,  recordkeeping,  reporting,  j 
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attest  engagements,  and  the 
independent  third  party  verification 
discussed  above.  The  attest  engagements 
for  a  foreign  ethanol  producer  must  be 
conducted  by  a”U.S.  auditor  (if  not  a 
U.S.  based  auditor,  the  auditor  must  be 
approved  in  advance  by  EPA).  Similar 
to  other  fuels  programs,  the  foreign 
ethanol  producer  will  be  required  to 
comply  with  additional  requirements 
designed  to  ensure  that  enforcement  of 
the  regulations  at  the  foreign  ethanol 
facility  will  not  be  compromised.  The 
independent  third  party  P.E.  conducting 
the  facility  verification  must  be 
approved  by  EPA  before  the  foreign 
entity  will  be  allowed  to  treat  its 
cellulosic  biomass  or  waste-derived 
ethanol  in  the  same  manner  as  domestic 
producers.  The  foreign  ethanol  producer 
must  arrange  for  the  P.E.  to  inspect  the 
facility  and  submit  a  report  to  us  which 
describes  the  physical  plant  and  its 
operation  and  includes  documentation 
of  the  P.E.’s  qualifications.  The  foreign 
ethanol  producer  must  agree  to  provide 
access  to  EPA  personnel  for  the 
purposes  of  conducting  inspections  and 
audits,  post  a  bond,  and  arrange  for  an 
independent  inspector  to  monitor  ship 
loading  and  offloading  records  to  ensure 
that  volumes  of  ethanol  do  not  change 
from  port  of  shipping  to  port  of  entry. 
The  independent  inspector  must  be 
approved  by  EPA  prior  to  the  shipment 
of  any  ethanol  designated  by  the  foreign 
ethanol  producer  as  ethanol  which  is  to 
be  treated  as  cellulosic  biomass  or 
waste-derived  ethanol.  Cellulosic 
biomass  or  waste-derived  ethanol 
produced  by  a  foreign  ethanol  producer 
must  be  identified  as  such  on  product 
transfer  documents  that  accompany  the 
ethanol  to  the  importer.  (These 
additional  provisions  for  foreign  ethanol 
producers  are  contained  in  §  80.1166.) 

The  provisions  for  foreign  ethanol 
producers  are  optional  and  are  available 
only  to  foreign  producers  of  cellulosic 
biomass  or  waste-derived  ethanol. 
Ethanol  or  other  renewable  fuels 
produced  and  exported  to  the  United 
States  by  other  foreign  producers  are 
regulated  through  the  importer.  An 
importer  that  receives  ethanol  identified 
as  cellulosic  biomass  or  waste-derived 
ethanol  ‘produced  by  a  foreign  producer 
with  an  approved  application  would  not 
assign  RINs  to  the  ethanol,  as  RINs  for 
such  ethanol  will  be  assigned  by  the 
foreign  ethanol  producer.  The  importer, 
like  any  other  marketer,  would  transfer 
the  RINs  assigned  by  the  foreign 
producer  with  a  volume  of  ethanol  and 
report  the  transactions  to  us. 


E.  Attest  Engagements 

1.  What  Are  the  Attest -Engagement 
Requirements  Under  the  RES  Program? 

Attest  engagements  are  similar  to 
financial  audits  and  consist  of  an 
independent,  professional  review  of 
compliance  records  and  reports.  Sknilar 
to  other  fuels  programs,  the  RES 
program  requires  reporting  parties  to 
arrange  for  annual  attest  engagements  to 
be  conducted  by  an  auditor  tliat  is 
“independent”  under  the  criteria 
specified  in  the  regulations.  We  believe 
that  the  attest  engagements  provide  an 
appropriate  and  useful  tool  for  verifying 
the  accuracy  of  the  information  reported 
to  us.  Attest  engagements  are  performed 
in  accordance  with  standard  procedures 
and  standards  established  by  the 
American  Institute  of  Certified  Public 
Accountants  and  the  Institute  of  Internal 
Auditors.  The  attest  engagement 
consists  of  an  outside  certified  public 
accountant  (CPA)  or  certified 
independent  auditor  (CIA)  following 
agreed  upon  procedures  to  determine 
whether  underlying  records,  reported 
items,  and  transactions  agree,  and 
issuing  a  report  as  to  their  findings. 
Attest  engagements  are  performed  on  an 
annual  basis. 

2.  Who  Is  Subject  to  the  Attest 
Engagement  Requirements  for  the  RES 
Program? 

Obligated  parties,  producers, 
exporters  and  importers  of  renewable 
fuel,  and  any  party  who  own  RINs  are 
all  subject  to  the  attest  engagement 
requirements. 

3.  How  Are  the  Attest  Engagement 
Requirements  in  This  Pinal  Rule 
Different  Prom  Those  Proposed? 

We  had  f)roposed  that  obligated 
parties,  exporters,  and  renewable  fuels 
producers  be  subject  to  attest 
engagement  requirements.  We  received 
several  comments  on  this  proposal. 
Some  commenters  suggested  that  the 
attest  engagements  should  be  required 
for  renewable  fuels  producers  and 
importers,  but  not  for  obligated  parties. 
These  commenters  believe  that  attest 
engagements  are  needed  for  renewable 
fuel  producers  and  importers  in  order  to 
verify  reported  production  and  RIN 
volumes,  whereas  we  can  monitor 
compliance  by  obligated  parties  by 
cross-checking  their  reports  regarding 
RIN  transactions  and  use  with  the 
reports  from  other  parties.  These 
commenters  also  believe  that  the 
information  required  by  obligated 
parties  under  the  RES  program  is  not 
such  that  an  attest  engagement  is 
needed  because  the  rule  does  not 
require  verification  of  raw  data  as  with 


other  fuels  programs.  We  have 
considered  these  comments  but 
continue  to  believe  that  the  attest 
engagements  are  an  appropriate  means 
of  verifying  the  accuracy  of  the 
information  reported  to  us  by  obligated 
parties.  In  addition  to  documentation  of 
RIN  transactions  and  use,  the  reports 
include  information  on  production  and 
import  volumes  and  calculation  of  the 
party’s  RES  obligation.  We  believe  that 
attest  engagements  acre  necessary  in 
order  to  verify  that  the  underlying  data 
regarding  production  and  import 
volumes  and  RES  obligation,  as  well  as 
the  underlying  data  regarding  RIN 
transactions  and  use,  support  the 
information  included  in  the  reports.  As 
a  result,  the  final  rule  includes  an  attest 
engagement  requirement  for  obligated 
parties. 

We  also  received  several  comments 
that  the  attest  engagement  auditor 
should  be  required  to  examine  only 
representative  samples  of  the  party’s 
RIN  transaction  documents  rather  than 
the  documents  for  each  RIN  transaction, 
as  required  in  the  proposed  regulations. 
We  agree  that  examination  of 
representative  samples  of  RIN 
transaction  documents  would  provide 
sufficient  oversight  and  that  the 
requirement  included  in  the  proposed 
regulations  may  be  unnecessarily 
burdensome.  As  a  result,  the  attest 
engagement  provisions  have  been 
modified  to  require  the  auditor  to 
examine  only  representative  samples  of 
RIN  transaction  documents.  However,  in 
the  case  of  attest  engagements  applied  to 
RIN  generation  by  producers  or 
importers  of  renewable  fuel,  or  the  use 
of  RINs  for  compliance  purposes  by 
obligated  parties  or  exporters,  the 
auditor  must  examine  documentation 
for  all  RINs  generated  or  used.  We 
believe  this  requirement  is  necessary  to 
ensure  that  obligated  parties  and 
exporters  are  meeting  their  RES 
obligation  and  that  ethanol  producers 
and  importers  are  assigning  RINs  to 
each  batch  of  renewable  fuel  produced 
or  imported  as  required  under  the 
regulations. 

The  proposed  attest  engagement 
regulations  at  §  80.1164(b)  did  not 
include  importers  of  renewable  fuels. 
One  commenter  pointed  out  these 
procedures  should  apply  to  both 
renewable  fuels  producers  and 
importers.  Renewable  fuel  importers 
have  the  same  reporting  requirements  as 
renewable  fuel  producers,  and, 
therefore,  there  is  the  same  need  for 
verification  of  the  information  given  on 
the  reports  through  attest  engagements. 

It  was  an  inadvertent  oversight  that 
renewable  fuel  importers  were  not 
included  in  the  parties  required  to 
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comply  with  the  attest  engagement 
procedures  in  proposed  §  80.1164(b), 
and  that  applying  the  requirements  in 
§  80.1164(b)  to  renewable  fuel  importers 
is  a  logical  outgrowth  of  the  proposed 
regulations.  As  a  result,  the  regulations 
have  been  modified  to  include 
renewable  fuel  importers  in  the  parties 
required  to  comply  with  the  attest 
procedures  in  §  80.1164(b). 

In  addition  to  obligated  parties, 
exporters  and  renewable  fuel  producers 
and  importers,  we  believe  that  an  attest 
engagement  requirement  is  necessary  for 
any  party  who  takes  ownership  of  a  RIN. 
As  discussed  above,  attest  engagements 
provide  an  appropriate  and  useful  tool 
for  verifying  the  accuracy  of  the 
information  reported  to  us.  Like 
obligated  parties  and  renewable  fuel 
producers  and  importers,  the  final  rule 
requires  RIN  owners  to  submit 
information  regarding  RIN  transaction 
activity  to  us.  We  believe  that  attest 
engagement  audits  are  necessary  to 
verify  the  accuracy  of  the  information 
included  in  these  reports.  Therefore, 
this  final  rule  includes  an  attest 
engagement  requirement  for  RIN  owners 
who  are  not  obligated  parties  or 
renewable  fuel  producers  or  importers. 
We  believe  that  inclusion  of  the 
requirement  in  the  final  rule  is  a  logical 
outgrowth  of  the  proposed  attest 
engagement  requirements  for  other 
parties  who  are  required  to  submit 
similar  information  regarding  RIN 
transaction  activity  to  us. 

V.  What  Acts  Are  Prohibited  and  Who 
Is  Liable  for  Violations? 

The  prohibition  and  liability 
provisions  applicable  to  the  RJFS 
program  are  similar  to  those  of  other 
gasoline  programs.  The  final  rule 
identifies  certain  prohibited  acts,  such 
as  a  failure  to  acquire  sufficient  RINs  to 
meet  a  party’s  renewable  fuel  obligation 
(RVO),  producing  or  importing  a 
renewable  fuel  without  properly 
assigning  a  RIN,  creating,  transferring  or 
using  invalid  RINs,  improperly 
transferring  renewable  fuel  volumes 
without  RINs,  improperly  separating 
RINs  from  renewable  fuel,  retaining 
more  RINs  during  a'  quarter  than  the 
party’s  inventory  of  renewable  fuel,  or 
transferring  RINs  that  are  not  identified 
by  proper  RIN  numbers.  Any  person 
subject  to  a  prohibition  will  be  held 
liable  for  violating  that  prohibition. 
Thus,  for  example,  an  obligated  party 
will  be  liable  if  the  party  fails  to  acquire 
sufficient  RINs  to  meet  its  RVO.  A  party 
who  produces  or  imports  renewable 
fuels  will  be  liable  for  a  failure  to 
properly  assign  RINs  to  batches  of 
renewable  fuel  produced  or  imported.  A 
renewable  fuels  marketer  will  be  liable 


for  improperly  transferring  renewable 
fuel  volumes  without  RINs  or  retaining 
more  RINs  during  a  quarter  than  the 
party’s  inventory  of  renewable  fuels. 
Any  party  may  be  liable  for  creating, 
transferring,  or  using  an  invalid  RIN,  or 
transferring  a  RIN  that  is  not  properly 
identified. 

In  addition,  any  person  who  is  subject 
to  an  affirmative  requirement  under  the 
RFS  program  will  be  liable  for  a  failure 
to  comply  with  the  requirement.  For 
example,  an  obligated  party  will  be 
liable  for  a  failure  to  comply  with  the 
annual  compliance  reporting 
requirements.  A  renewable  fuel 
producer  or  importer  will  be  liable  for 
a  failure  to  comply  with  the  applicable 
renewable  fuel  batch  reporting 
requirements.  Any  party  subject  to 
recordkeeping  or  product  transfer  . 
document  requirements  would  be  liable 
for  a  failure  to  comply  with  these 
requirements.  Like  other  EPA  fuels 
programs,  the  final  rule  provides  that  a 
party  who  causes  another  party  to 
violate  a  prohibition  or  fail  to  comply 
with  a  requirement  may  be  found  liable 
for  the  violation. 

The  Energy  Act  amended  the  penalty 
and  injunction  provisions  in  section 
211(d)  of  the  Clean  Air  Act  to  apply  to 
violations  of  the  renewable  fuels 
requirements  in  section  211(o).'*2 
Accordingly,  under  the  final  rule,  any 
person  who  violates  any  prohibition  or 
requirement  of  the  RFS  program  may  be 
subject  to  civil  penalties  for  every  day 
of  each  such  violation  and  the  amount 
of  economic  benefit  or  savings  resulting 
from  the  violation.  Under  the  final  rule, 
a  failure  to  acquire  sufficient  RINs  to 
meet  a  party’s  renewable  fuels 
obligation  will  constitute  a  separate  day 
of  violation  for  each  day  the  violation 
occurred  during  the  annual  averaging 
period. 

Because  there  are  no  standards  under 
the  RFS  rule  that  may  be  measured 
downstream,  we  believe  that  a 
presumptive  liability  scheme,  i.e.,  a 
scheme  in  which  parties  upstream  from 
the  facility  where  the  violation  is  found 
are  presumed  liable  for  the  violation, 
would  not  be  applicable  under  the  RFS 
program.  As  a  result,  the  RFS  rule  does 
not  contain  such  a  scheme. 

The  regulations  prohibit  any  party 
from  creating,  transferring  or  using 
invalid  RINs.  These  invalid  RIN 
provisions  apply  regardless  of  the  good 
faith  belief  of  a  party  that  the  RINs  are 
valid.  These  enforcement  provisions  are 
necessary  to  ensure  the  RFS  program 
goals  are  not  compromised  by  illegal 


Section  1501(b)  of  the  Energy  Policy  Act  of 
2005. 


oonduct  in  the  creation  and  transfer  of 
RINs. 

Any  obligated  party  that  reports  the 
use  of  invalid  RINs  to  meet  its 
renewable  fuels  obligation  may  be  liable 
for  a  regulatory  violation  for  use  of 
invalid  RINs.  If  the  obligated  party  fails 
to  meet  its  renewable  fuels  obligation 
without  the  invalid  RINs,  the  party  may 
also  be  liable  for  not  meeting  its 
renewable  fuels  obligation.  In  addition, 
the  transfer  of  invalid  RINs  is 
prohibited,  so  that  any  party  or  parties 
that  transfer  invalid  RINs  may  be  liable 
for  a  regulatory  violation  for  transferring 
the  invalid  RINs.  In  a  case  where  invalid 
RINs  are  transferred  and  used,  EPA 
normally  will  hold  each  party  that 
committed  a  violation  responsible, 
including  both  the  user  and  the 
transferor  of  the  invalid  RINs.  For  this 
reason,  obligated  parties  and  RIN 
brokers  should  use  gbod  business 
judgment  when  deciding  whether  to 
purchase  RINs  from  any  particular  seller 
and  .should  consider  including  prudent 
business  safeguards  in  RIN  transactions, 
such  as  requiring  RIN  sellers  to  sign 
contracts  with  indemnity  provisions  to 
protect  the  purchaser  in  the  event 
penalties  are  assessed  because  we  find 
the  RINs  are  invalid.  Similarly,  parties 
that  sell  RINs  should  take  steps  to 
ensure  any  RINs  that  are  sold  were 
properly  created  to  avoid  penalties  that 
result  from  the  transfer  of  invalid  RINs. 

As  in  other  motor  vehicle  fuel  credit 
programs,  the  regulations  address  the 
consequences  if  an  obligated  party  is 
found  to  have  used  invalid  RINs  to 
demonstrate  compliance  with  its  RVO. 

In  this  situation,  the  obligated  party  that 
used  the  invalid  RINs  will  be  required 
to  deduct  any  invalid  RINs  from  its 
compliance  calculations.  As  discussed 
above,  the  obligated  party  will  be  liable 
for  not  meeting  its  renewable  fuels 
obligation  if  the  remaining  number  of 
valid  RINs  is  insufficient  to  meet  its 
RVO,  and  the  obligated  party  may  be 
subject  to  monetary  penalties  if  it  used 
invalid  RINs  in  its  compliemce 
demonstration.  In  determining  an 
appropriate  penalty,  EPA  will  consider 
a  number  of  factors,  including  whether 
the  obligated  party  did  in  fact  procure 
sufficient  valid  RINs  to  cover  the  deficit 
created  by  the  invalid  RINs.  A  penalty 
may  include  both  the  economic  benefit 
of  using  invalid  RINs  and  a  gravity 
component. 

Although  an  obligated  party  may  be 
liable  for  a  violationlf  it  uses  invalid 
RINs  for  compliance  purposes,  we 
normally  will  look  first  to  the  generator 
or  seller  of  the  invalid  RINs  both  for 
payment  of  penalty  and  to  procure 
sufficient  valid  RINs  to  offset  the  invalid 
RINs.  However,  if  EPA  is  unable  to 


Federal  Register / Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Rules  and  Regulations 


23951 


obtain  relief  from  that  party,  attention 
will  turn  to  the  obligated  party  who  may 
then  be  required  to  obtain  sufficient 
valid  RINs  to  offset  the  invalid  RlNs. 

We  received  several  comments  on  the 
prohibition  regarding  use  of  invalid 
RINs.  Some  commenters  believe  that  an 
obligated  party  that  uses  RINs  which  are 
later  found  to  be  invalid  should  be  given 
an  opportunity  to  “cure”  the  shortfall 
caused  by  the  invalid  RINs  without 
penalty.  As  indicated  above,  a  penalty 
for  a  good  faith  purchaser  is  not 
automatic.  Where  an  invalid  RIN  was 
created  by  another  party,  such  as  the 
producer  or  marketer  of  the  renewable 
fuel,  the  party  responsible  for  the 
existence  of  the  invalid  RIN  would  be 
liable  and  would  be  required  to 
purchase  a  RIN  to  make  up  for  the 
invalid  RIN  and  pay  an  appropriate 
penalty.  If  the  responsible  party  cannot 
be  identified  or  is  out  of  business,  or  if 
EPA  is  otherwise  unable  to  obtain  relief 
from  the  party,  then  the  obligated  party 
that  used  the  RIN  would  be  required  to 
purchase  a  RIN  to  make  up  for  the 
invalid  RIN.  However,  any  penalty  for  a 
good  faith  purchaser  would  likely  be 
small,  particularly  where  EPA  is  able  to 
obtain  relief  from  the  party  that  was 
responsible  for  the  invalid  RIN.  Where 
a  RIN  was  originally  believed  to  be  valid 
but  is  later  found  to  be  invalid,  whether 
a  current  year  RIN  may  be  used  to  make 
up  for  the  prior-year  invalid  RIN  would 
be  determined  in  the  context  of  the 
enforcement  action. 

Another  commenter  suggested  that  an 
obligated  party  should  not  be  liable  for 


a  violation  unless  the  party  knowingly 
used  the  invalid  RINs  to  demonstrate 
compliance.  Where  the  suspect  RINs  are 
later  proved  to  be  valid,  the  party 
should  be  able  to  use  the  RINs  in  the 
subsequent  year  regardless  of  the  year  of 
generation  or  any  rollover  cap.  For  the 
reasons  stated  above,  we  believe  that  it 
is  appropriate  to  hold  an  obligated  party 
responsible  for  using  invalid  RINs  even 
where  the  party  in  good  faith  believed 
the  RINs  to  be  valid.  Normally,  suspect 
RINs  will  be  not  be  replaced  until  the 
RINs  are  proved  to  be  invalid.  In  the 
unlikely  circumstance  that  a  RIN  is  first 
determined  to  be  invalid  and  then  later 
found  to  be  valid,  the  ability  to  use  the 
RIN  in  a  subsequent  year  would  be 
determined  in  the  context  of  the 
enforcement  action. 

Finally,  parties  that  are  predominately 
renewable  fuel  producers  or  importers, 
but  which  must  be  designated  as 
obligated  parties  due  to  the  production 
or  importation  of  a  small  amormt  of 
gasoline,  should  not  be  able  to  separate 
RINs  from  all  renewable  fuels  that  they 
own.  To  address  such  circumstances, 
we  are  prohibiting  obligated  parties 
from  separating  RINs  that  they  generate 
from  volumes  of  renewable  fuel  in 
excess  of  their  RVO.  However,  obligated 
parties  must  separate  any  RINs 
generated  by  other  parties  from 
renewable  fuel  if  they  own  the 
renewable  fuel. 


VI.  Current  and  Projected  Renewable 
Fuel  Production  and  Use 

While  the  definition  of  renewable  fuel 
does  not  limit  compliance  with  the 
standard  to  any  one  pculicular  type  of 
renewable  fuel,  ethanol  is  currently  the 
most  prevalent  renewable  fuel  blended 
into  gasoline  today.  Biodiesel  represents 
another  renewable  fuel  which,  while  not 
as  widespread  as  ethanol  use  (in  terms 
of  volume),  has  been  increasing  in 
production  capacity  and  use  over  the 
last  several  years.  This  section  provides 
a  brief  overview  of  the  ethanol  and 
biodiesel  industries  today  and  how  they 
are  projected  to  grow  into  the  future. 

A.  Overview  of  U.S.  Ethanol  Industry 
and  Future  Production/Consumption 

1.  Current  Ethanol  Production 

As  of  October  2006,  there  were  110 
ethanol  production  facilities  operating 
in  the  United  States  with  a  combined 
production  capacity  of  approximately 
5.2  billion  gallons  per  year.^^  ^11  of  the 
ethanol  currently  produced  comes  from 
grain  or  starch-based  feedstocks  that  can 
easily  be  broken  down  into  ethanol  via 
traditional  fermentation  processes.  The 
majority  of  ethanol  (almost  92  percent 
by  volume)  is  produced  exclusively 
from  corn.  Another  7  percent  comes 
from  a  blend  of  com  and/or  similarly 
processed  grains  (milo,  wheat,  or  barley) 
and  less  than  1  percent  is  produced 
from  waste  beverages,  cheese  whey,  and 
sugars/starches  combined.  A  summary 
of  ethanol  production  by  feedstock  is 
presented  in  Table  VI. A.  1-1. 


Table  VI.A.  1-1  .—2006  U.S.  Ethanol  Production  by  Feedstock 


Plant  feedstock 

1 

Capacity 

MMgy 

Percent 

of 

capacity 

Number 
of  plants 

Percent 
of  plants 

Cheese  Whey  . 

8 

0.1 

2 

1.8 

4,780 

91.6 

90 

81.8 

Com,  Barley . 

40 

0.8 

1 

0.9 

Com,  Milo*'  . 

244 

4.7 

8 

7.3 

Com,  Wheat . . 

90 

1.7 

2 

1.8 

Milo,  Wheat . . 

40 

0.8 

1 

0.9 

Sugars,  Starches  . 

2 

0.0 

1 

0.9 

Waste  Beverages" . 

16 

0.3 

5 

4.5 

Total . 

5,218 

100.0 

110 

100.0 

« Includes  two  facilities  processing  seed  com  and  another  facility  processing  com  which  intends  to  transition  to  corn  stalks,  switchgrass,  and 
biomass  in  the  future. 

*’  Irtcludes  one  facility  procesisng  small  amounts  of  molasses  in  addition  to  com  and  milo. 

Includes  two  facilities  processing  brewery  waste. 


The  October  2006  ethanol  production  capacity 
baseline  was  generated  based  on  the  June  2006 
NPRM  plant  list  and  updated  on  October  18,  2006 
based  on  a  variety  of  data  sources  including: 
Renewable  Fuels  Association  (RFA),  Ethanol 
Biorefinery  Locations  (updated  October  16,  2006); 
Ethanol  Producer  Magazine  (EPM),  plant  list 
(downloaded  October  18,  2006)  and  monthly 


publications  (June  2006  through  October  2006);  ICF 
international,  Ethanol  Industry  Profile  (September 
30,  2006);  BioFuels  Journal,  News  &  Information  for 
the  Ethanol  and  BioFuels  Industries  (breaking  news 
posted  June  16,  2006  through  October  18,  2006); 
and  ethanol  producer  Web  sites.  The  baseline 
includes  small-scale  ethanol  production  facilities  as 
well  as  former  food-grade  ethanol  plants  that  have 


since  transitioned  into  the  fuel-grade  ethanol 
market.  Where  applicable,  current  ethcmol  plant 
production  levels  have  been  used  to  represent  plant 
capacity,  as  nameplate  capacities  are  often 
underestimated.  This  analysis  does  not  consider 
ethanol  plants  that  may  be  located  in  the  Virgin 
Islands  or  U.S.  territories. 
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There  are  a  total  of  102  plants 
processing  com  and/or  other  similarly 
processed  grains.  Of  these  facilities,  92 
utilize  dry-milling  technologies  and  the 
remaining  10  plants  rely  on  wet-milling 
processes.  Dry  mill  ethanol  plants  grind 
the  entire  kernel  and  produce  only  one 
primary  co-product;  Distillers’  grains 
with  solubles  (DCS).  The  co-product  is 
sold  wet  (WDGS)  or  dried  (DDGS)  tp  the 
agricultural  market  as  animal  feed.  In 
contrast  to  dry  mill  plants,  wet  mill 
facilities  separate  the  kernel  prior  to 
processirig  and  in  turn  produce  other 
co-products  (usually  gluten  feed,  gluten 
meal,  and  oil)  in  addition  to  DGS.  Wet 
mill  plants  are  generally  more  costly  to 
build  but  are  larger  in  size  on  average. 
As  such,  nearly  22  percent  of  the 
current  overall  ethanol  production 
comes  from  the  10  previously- 
mentioned  wet  mill  facilities. 

The  remaining  8  plants  which  process 
waste  beverages,  cheese  whey,  or 
sugars/starches,  operate  differently  than 
their  grain-based  counterparts.  These 
facilities  do  not  require  milling  and 
instead  operate  a  simpler  enzymatic 
fermentation  process. 


In  addition  to  grain  and  starch-to- 
ethanol  production,  another  method 
exists  for  producing  ethanol  from  a 
more  diverse  feedstock  base.  This 
process  involves  converting  cellulosic 
materials  such  as  bagasse,  wood,  straw, 
switchgrass,  and  other  biomass  into 
ethanol.  Cellulose  consists  of  tightly- 
linked  polymers  of  starch,  and 
production  of  ethanol  from  it  requires 
additional  steps  to  convert  these 
polymers  into  fermentable  sugars. 
Scientists  are  actively  pursuing  acid  and 
enzyme  hydrolysis  as  .well  as 
gasification  to  achieve  this  goal,  but  the 
technologies  are  still  not  fully 
developed  for  large-scale  commercial 
production.  As  of  October  2006,  the 
only  known  cellulose-to-ethcmol  plant 
in  North  America  was  logen  in  Canada, 
which  produces  approximately  one 
million  gallons  of  ethanol  per  year  from 
wood  chips.  Several  companies  have 
announced  plans  to  build  cellulose-to- 
ethanol  plants  in  the  U.S.,  but  most  are 
still  in  the  research  and  development  or 
pre-construction  planning  phases.  The 
majority  of  the  plans  involve  converting 
bagasse,  rice  hulls,  wood,  switchgrass, 
corn  stalks,  and  other  agricultural  waste 


or  biomass  into  ethanol.  For  a  more 
detailed  discussion  on  future  cellulosic 
ethanol  plants  and  production 
technologies,  refer  to  RIA  Sections 
1.2. 3. 6  and  7.1.2,  respectively. 

Ethanol  production  is  a  relatively 
resource-intensive  process  that  requires 
the  use  of  water,  electricity,  and  steam. 
Steam  needed  to  heat  the  process  is 
generally  produced  onsite  or  by  other 
dedicated  boilers.  Of  today’s  110 
ethanol  production  facilities,  101  burn 
natural  gas,  7  burn  coal,  1  burns  coal 
and  biomass,  and  1  burns  syrup  from 
the  process  to  produce  steam.”*"*  Our 
research  suggests  that  1 1  plants 
currently  utilize  cogeneration  or 
combined  heat  and  power  (CHP) 
technology,  although  others  may  exist. 
CHP  is  a  mechanism  for  improving 
overall  plant  efficiency.  Whether  owned 
by  the  ethanol  facility,  their  local  utility, 
or  a  third  party:  CHP  facilities  produce 
their  own  electricity  and  use  the  waste 
heat  from  power  production  for  process 
steam,  reducing  the  energy  intensity  of 
ethanol  production.  A  summary  of  the 
energy  sources  and  CHP  technology 
utilized  by  today’s  ethanol  plants  is 
found  in  Table  Vl.A.1-2. 


Table  VI.A.  1-2.— 2006  U.S.  Ethanol  Production  by  Energy  Source 


- - - - — - - 1 

Plant  energy  source  I 

r - - 

Capacity 

MMgy 

Percent 

of 

capacity 

_ 1 

Number 
of  plants 

I 

Percent 
of  plants 

CHP 

tech. 

1,042 

20.0 

7 

6.3 

2 

Coal,  Biomass . .- . . . 

50 

1.0 

1 

0.9 

.0 

Natural  Gas  ® . 

4,077 

78.1 

101 

91.8 

9 

48 

0.9 

1 

0.9 

0 

Total . 

5,218 

j  100.0 

i _ 

110 

100.0 

11 

a  Includes  three  facilities  burning  natural  gas  which  intend  to  transition  to  coal  or  biomass  in  the  future. 


The  majority  of  domestic  ethanol  is 
currently  produced  in  the  Midwest 
within  PADD  2 — where  most  of  the  corn 
is  grown.  Of  the  110  U.S.  ethanol 


production  facilities,  100  are  located  in 
PADD  2.  As  a  region,  PADD  2  accounts 
for  96  percent  (or  over  five  billion 
gallons]  of  the  annual  domestic  ethanol 


production,  as  shown  in  Table  VI.A.l 
3. 


Table  VI.A.  1-3.— 2006  U.S.  Ethanol  Production  by  PADD 


PADD 

1 

Capacity 

MMgy 

1 

Percent 

of 

capacity 

Number 
of  plants 

Percent 
of  plants 

PADD  1  . 

0.4 

0.0 

1 

0.9 

PADD  2  . 

5,012 

96.0 

100 

90.9 

PADD  3 . 

30 

0.6 

1 

0.9 

PADD  4  . 

. r. . . 

105 

2.0 

4 

3.6 

PADD  5  . 

71 

1.4 

4 

3.6 

Total . 

j  5,218 

100.0 

110 

100.0 

*■*  Facilities  were  assumed  to  bum  natural  gas  if 
the  plant  fuel  type  was  not  mentioned  or 
unavailable. 
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Leading  the  Midwest  in  ethanol 
production  are  Iowa,  Illinois,  Nebraska, 
Minnesota,  and  South  Dakota  with  a 
combined  capacity  of  nearly  four  billion 
gallons  per  year.  Together,  these  five 
states’  70  ethanol  plants  account  for  76 
percent  of  the  total  domestic  product. 
However,  although  the  majority  of 
ethanol  production  comes  from  PADD  2, 
there  are  a  growing  number  of  plants 
located  outside  the  traditional  com  belt, 
in  addition  to  the  15  states  comprising 
PADD  2,  ethanol  plants  are  currently 
located  in  California,  Colorado,  Georgia, 
New  Mexico,  and  Wyoming.  Some  of 
these  facilities  ship  in  feedstocks 
(namely  com)  from  the  Midwest,  others 
rely  on  locally  grown/produced 


feedstocks,  while  others  rely  on  a 
combination  of  both. 

The  U.S.  ethanol  industry  is  currently 
comprised  of  a  mixture  of  corporations 
and  farmer-owned  cooperatives  (co¬ 
ops).  More  than  half  (or  60)  of  today’s 
plants  are  owned  by  corporations  and, 
on  average,  these  plants  are  larger  in 
size  than  farmer-owned  co-ops.  i 
Accordingly,  company-owned  plants 
account  for  almost  64  percent  of  the 
total  U.S.  ethanol  production  capacity. 
Further,  more  than  50  percent  of  the 
total  domestic  product  comes  from 
plants  owned  by  just  6  different 
companies — Archer  Daniels  Midland, 
Broin,  VeraSun,  Hawkeye  Renewables, 
Global/MGP  Ingredients,  and  Aventine 
Renewable  Energy.^® 

Figure  VI.  A.2-1  . 


2.  Expected  Growth  in  Ethanol 
Production 

Over  the  past  25  years,  domestic  fuel 
ethanol  production  has  steadily 
increased  due  to  environmental 
regulation,  federal  and  state  tax 
incentives,  and  market  demand.  More 
recently,  ethanol  production  has  soared 
due  to  the  phase  out  of  MTBE,  an 
increasing  number  of  state  ethanol 
mandates,  and  elevated  cmde  oil  prices, 
As  shown  in  Figure  VI. A.2-1,  over  the 
past  three  years,  domestic  ethanol 
production  has  nearly  doubled  from  2.1 
billion  gallons  in  2002  to  4.0  billion 
gallons  in  2005.  For  2006,  the 
Renewable  Fuels  Association  is 
anticipating  about  4.7  billion  gallons  of 
domestic  ethanol  production.'*® 


U.S.  Ethanol  Production  versus  Time 
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•  Source:  Renewable  Fuels  Association,  From  Niche  to  Nation:  Ethanol  Industry  Outlook  2006 


EPA  forecasts  that  domestic  ethanol 
production  will  continue  to  grow  into 
the  future.  In  addition  to  the  past 


Includes  Brain’s  minority  ownership  in  18  U.S. 
ethanol  plants. 


impacts  of  federal  and  state  tax 
incentives,  as  well  as  the  more  recent 
impacts  of  state  ethanol  mandates  and 


4e  Based  on  RFA  comments  received  in  response 
to  the  proposed  rulemaking.  71  FR  55552 
(September  22,  2006). 


the  removal  of  MTBE  from  all  U.S. 
gasoline,  crude  oil  prices  are  expected 
to  continue  to  drive  up  demand  for 
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ethanol.  As  a  result,  the  nation  is  on 
track  to  exceed  the  renewable  fuel 
volume  requirements  contained  in  the 
Act.  Today’s  ethanol  production 
capacity  (5.2  billion  gallons)  is  already 


exceeding  the  2007  renewable  fuel 
requirement  (4.7  billion  gallons).  In 
addition,  there  is  another  3.4  billion 
gallons  of  ethanol  production  capacity 
ciurently  under  construction.^’^  A 


summary  of  the  new  construction  and 
plant  expansion  projects  currently 
underway  (as  of  October  2006)  is  found 
in  Table  VI.A.2-1. 


Table  VI.A.2-1.— Under  Construction  U.S.  Ethanol  Production  Capacity 


PADD 

Oct.  2006  baseline 

Under  const. 

L  _ _ _ J 

•  Base  +  under  const. 

MMgy 

Plants 

MMgy* 

Plants 

MMgy* 

Plants 

PADD  1  . . . 

0.4 

1 

115 

1 

115 

2 

PADD  2  . 

5,012 

100 

2,764 

39 

7,776 

139 

PADD  3 . ; . 

30 

1 

230 

3 

260 

4 

PADD  4  . . . 

105 

4 

50 

1 

155 

5 

PADD  5  . 

71 

4 

198 

3 

269 

7 

Total  . 

5,218 

110 

3,357 

47 

8,575 

157 

■  Includes  plant  expansions. 


A  select  group  of  builders,  technology 
providers,  and  construction  contractors 
are  completing  the  majority  of  the 


construction  projects  described  in  Table 
VI.A.2-1.  As  such,  the  completion  dates 
of  these  projects  are  staggered  over 


approximately  18  months,  resulting  in 
the  gradual  phase-in  of  ethanol 
production  shown  in  Figure  VI.A.2-2.'*” 


Under  construction  plant  locatons,  capacities, 
feedstocks,  and  energy  sources  as  well  as  planned/ 
proposed  plant  locations  and  capacities  were 
derived  from  a  variety  of  data  soruces  including 
Renewable  Fuels  Association  (RFA),  Ethanol 
Biorefinery  Locations  (updated  October  16,  2006); 
Ethanol  Pi^ucer  Magazine  (EPM),  under 


construction  plant  list  (downloaded  October  18, 
2006)  and  monthly  publications  Qune  2006  through 
October  2006);  ICF  international.  Ethanol  Industry 
Profile  (September  30,  2006);  BioFuels  Journal, 
News  &  Information  for  the  Ethanol  and  BioFuels 
Industries  (breaking  news  posted  June  16,  2006 
through  October  18,  2006);  and  ethanol  producer 


Web  sites.  This  analysis  does  not  consider  ethanol 
plants  under  construction  or  plaimed  for  the  Virgin 
Islands  or  U.S.  territories. 

Construction  timelines  based  on  information 
obtained  from  press  releases  and  ethanol  producer 
Web  sites. 
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Figure  VI.A.2-2 

Estimate  Phase-In  of  Under  Construction  Plant  Capacity 
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As  shown  in  Table  VI.A.2-1  and 
Figvu-e  VI.A.2-2,  once  all  the 
construction  projects  currently 
underway  are  complete  (estimated  by 
March  2008),  the  resulting  U.S.  ethanol 
production  capacity  would  be  about  8.6 
billion  gallons.  Widiout  even 
considering  forecasted  biodiesel 
production  (described  below  in  Section 


Vl.B.l),  this  would  be  more  than  enough 
renewable  fuel  to  satisfy  the  2012  RFS 
requirements  (7.5  billion  gallons). 
However,  ethanol  production  is 
expected  to  continue  to  grow.  There  are 
more  and  more  ethanol  projects  being 
announced  each  day.  These  potential 
projects  are  at  various  stages  of  plarming 
from  conducting  feasibility  studies  to 


gaining  local  approval  to  applying  for 
permits  to  financing/ fundraising  to 
obtaining  contractor  agreements. 
Together  these  potential  projects  could 
result  in  an  additional  21  billion  gallons 
of  ethanol  production  capacity  as  shown 
in  Table  VI.A.2— 2. 


Table  VI.A.2-2.— Other  Potential  U.S.  Ethanol  Production  Capacity 


PADD 

Base  +  under  const. 

j  Planned  Proposed 

MMgy“ 

Plants 

1  MMgy“ 

Plants 

MMgy® 

Plants 

PADD  1  . . . 

115 

2 

548.0 

1  8 

934 

21 

PADD  2 . 

7,776 

139 

4,633 

44 

11,722 

136 

PADD  3  . 

260 

4 

250 

4 

876 

14 

PADD  4  . 

155 

5 

100 

1 

783 

14 

PADD  5 . 

269 

7 

232 

8 

775 

23 

Subtotal . 

8,575 

157 

5,763 

65 

15,090 

208 

Total** . 

14,339 

222 

29,428 

430 

B  Includes  plant  expansions. 

‘’Total  including  existing  plus  under  construction  plants. 


Although  there  is  clearly  a  great 
potential  for  ethanol  production  growth, 
it  is  highly  unlikely  that  all  the 


announced  projects  would  actually 
reach  completion  in  a  reasonable 
amount  of  time,  or  at  all,  considering 


the  large  number  of  projects  moving 
forward.  Since  there  is  no  precise  way 
to  know  exactly  which  plants  will  come 
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B 


to  fruition  in  the  future,  we  have  chosen 
to  focus  our  subsequent  discussion  on 
forecasted  ethanol  production  on  plants 
which  are  likely  to  be  online  by  ZOIZ."*® 
This  includes  existing  plants  as  well  as 
projects  which  are  under  construction 


(refer  to  Table  VI.A.2-1)  or  in  the  final 
planning  stages  (denoted  as  “planned” 
in  Table  VI.A.2-2).  The  distinction 
between  “planned”  versus  “proposed” 
is  that  as  of  October  2006  planned 
projects  had  completed  permitting. 


fundraising/financing,  and  had  builders 
assigned  with  definitive  construction 
timelines  whereas  proposed  projects  did 
not. 


Table  VI. A.2-3.— Forecasted  2012  Ethanol  Production  by  PADD 


PADD 

Capacity 

MMgy 

' - * - 1 

Percent  i 

i 

capacity 

Number 
of  plants 

1 - 

Percent 
of  plants 

PADD  1  . 

663 

4.6 

10 

4.5 

PADD  2  . . . 

12,409 

86.5 

183 

82.4 

PADD  3  . 

510- 

3.6 

8 

3.6 

PADD  4  . 

255 

1.8 

6 

2.7 

PADD  5  . 

501 

3.5 

15 

6.8 

Total . . . 

14,339 

100.0 

222 

100.0 

1 _ 

As  shown  above  in  Table  VI.A.2-3, 
once  all  the  under  construction  and 
planned  projects  are  complete  the 
resulting  ethanol  production  capacity 
would  be  14.3  billion  gallons.  The 
majority  of  which  would  still  originate 
from  PADD  2.  This  volume,  expected  to 
be  online  by  2012,  exceeds  the  EIA  AEO 
2006  demand  estimate  (9.6  billion 
gallons  by  2012,  discussed  more  in  RIA 
Section  2.1).  The  forecasted  growth 
would  nearly  triple  today’s  production 
capacity  and  greatly  exceed  the  2012 
RFS  requirement  (7.5  billion  gallons). 
While  our  forecast  represents  ethanol 
production  capacity  (actual  production 
could  be  lower),  we  believe  it  is  still  a 
good  indicator  of  what  domestic  ethanol 
production  could  look  like  in  the  future. 
In  addition,  we  predict  that  domestic 
ethanol  production  will  continue  to  be 
supplemented  by  imports  in  the  future. 


According  to  a  current  report  by  F.O. 
Licht,  U.S.  net  import  demand  is 
estimated  to  be  around  300  million 
gallons  per  year  by  2012,  being  supplied 
primarily  through  the  Caribbean  Basin 
Initiative  (CBI),  with  some  direct 
imports  from  Brazil  during  times  of 
shortfall  or  high  price.  For  more 
information  on  ethanol  imports,  refer  to 
RIA  Section  1.5. 

Of  the  112  forecasted  new  ethanol 
plants  (47  under  construction  and  65 
planned),  106  would  rely  on  grain-based 
feedstocks.  More  specifically,  89  would 
rely  exclusively  on  corn,  13  would 
process  a  blend  of  corn  and/or  similarly 
processed  grains  (milo  or  wheat),  3 
would  process  molasses,  and  1  would 
process  a  combination  of  molasses  and 
sweet  sorghum  (milo).  Of  the  remaining 
six  plants  (all  in  the  planned  stage),  four 
would  process  cellulosic  biomass 


feedstocks  and  two  would  start  off 
processing  corn  and  later  transition  to 
cellulosic  materials.  Of  the  four 
dedicated  cellulosic  plants,  one  would 
process  bagasse,  one  would  process  a 
combination  of  bagasse  and  wood,  and 
two  would  process  biomass.  Of  the  two 
transitional  corn/cellulosic  plants,  one 
would  ultimately  process  a  combination 
of  bagasse,  rice  hulls,  and  wood  and  the 
other  would  ultimately  process  wood 
and  other  agricultural  residues.  In 
addition  to  the  forecasted  new  plants, 
an  existing  corn  ethanol  plant  plans  to 
expand  production  and  transition  to 
com  stalks,  switchgrass,  and  biomass  in 
the  future.  A  summary  of  the  resulting 
overall  feedstock  usage  (including 
current,  under  construction,  and 
planned  projects)  is  found  in  Table  . 
Vl.A.2-4. 


Table  . VI. A.2-4.— Forecasted  2012  U.S.  Ethanol  Production  by  Feedstock 


Plant  feedstock 

Capacity 

MMgy 

Percent 

of 

capacity 

Number 
of  plants 

Percent 
of  plants 

Bagasse  . 

7 

[  0.1 

1 

0.5 

Bagasse,  Wood  . :.... 

2 

0.0 

1 

0.5 

Bagasse,  Wood,  Rice  Hulls® . . . 

108 

j  0.8 

1 

0.5 

Biomass  . 

55 

0.4 

2 

0.9 

Cheese  Whey  . 

8 

!  0.1 

2 

0.9 

Com*’  . r. . 

12,495 

1  87.1 

178 

80.2 

Com,  Barley . 

40 

1  0.3 

1 

0.5 

Com,  Milo®  . . . 

1,132 

j  7.9 

20 

9.0 

Corn,  Wheat . 

235 

!  1.6 

3 

.  1.4 

Com  Stalks,  Switchgrass,  Biomass  ® . 

40 

1  0.3 

1 

0.5 

Milo,  Wheat . 

40 

0.3 

1 

0.5 

Molasses® . 

52 

0.4 

4 

1.8 

Sugars,  Starches  . 

2 

0.0 

1 

0.5 

Waste  Beverages®  . 

16 

0.1 

5 

2.3 

Wood  Agricultural  Residues®  . 

108 

0.8 

1 

0.5, 

Total . 

14,339 

j  100.0 

1  222 

1 _ 

100.0 

^  ®  Facilities  plan  to  start  off  processing  corn. 


A  more  detailed  summary  of  the  plants  we 
considered  Is  found  in  a  March  5,  2007  note  to  the 


docket  titled:  RFS  Industry  Characterization — 
Ethanol  Production. 
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>>  Includes  two  facilities  processing  seed  com. 

c  Includes  one  facility  processing  small  amounts  of  molasses  in  addition  to  com  and  milo. 

Includes  one  facility  planning  to  process  sweet  sorghum  (milo)  in  addition  to  molasses, 
e  Includes  two  facilities  processing  brewery  waste. 


Of  the  112  forecasted  new  plants,  100 
would  bum  some  amount  of  natural 
gas — at  least  initially.  More  specifically, 
91  plants  would  rely  exclusively  on 
natural  gas;  2  would  rely  on  a 
combination  of  natural  gas,  bran  and 
biomass;  1  would  burn  a  combination  of 
natural  gas,  distillers’  grains  and  syrup; 
and  6  would  start  off  burning  natural 
gas  and  later  transition  to  coal.  As  for 
the  remaining  12  plants,  3  would  burn 
manure-derived  methane  (biogas);  7 
would  rely  exclusively  on  coal;  1  would 


bum  a  combination  of  coal  and  biomass; 
and  1  would  bum  a  combination  of  coal, 
tires  and  biomass.  In  addition  td  the 
new  ethanol  plants,  three  existing  plants 
currently  burning  natural  gas  are 
predicted  to  transition  to  alternate  boiler 
fuels  in  the  future.  More  specifically, 
two  plants  plan  to  transition  to  biomass 
and  one  plans  to  start  burning  coal.  Our 
research  suggests  that  7  of  the  new 
plants  would  utilize  combined  heat  and 
power  (CHP)  technology,  although 
others  may  exist.  Three  of  the  new  CHP 


plants  would  bum  natural  gas,  three 
would  bum  coal,  and  one  would  burn 
a  combination  of  coal,  tires,  and 
biomass.  Among  the  existing  CHP 
plants,  two  are  predicted  to  transition 
from  natural  gas  to  coal  or  biomass  at 
this  time.  Overall,  the  net  number  of 
CHP  ethanol  plants  would  increase  from 
11  to  18.  A  summary  of  the  resulting 
overall  plant  energy  source  utilization  is 
found  below  in  Table  VI. A.  2-5. 


Table  VI. A.2-5.— Forecasted  2012  U.S.  Ethanol  Production  by  Energy  Source 


.  1 

Plant  energy  source 

- 1 

Capacity  ! 
MMgy 

Percent  ! 

of  1 

capacity 

Number 
of  plants 

Percent 
of  plants 

CHP 

tech. 

Biomass®  . 

112 

0.8 

2 

0  9 

Coal‘’ . 

2,095 

14.6 

21 

9.5 

Coal,  Biomass  ....; . 

75 

0.5 

2 

0.9 

Coal,  Biomass,  Tires . ! . 

275 

1.9 

1 

0.5 

Manure  Biogas  *= . 

144 

1.0 

3 

1.4 

Natural  Gas . 

11,275 

78.6 

189 

85.1 

Natural  Gas,  Bran,  Biomass . 

264 

1.8 

2 

0.9 

Natural  Gas,  Distiller’s  Grain,  Syrup . .' . 

50 

0.3 

1 

0.5 

Syrup . 

49 

0.3 

1 

0.5 

Total . 

14,339 

j  100.0 

222 

100.0 

1 


1 

0 

10 

0 

0 

0 

18 


^  Represents  two  existing  natural  gas-fired  plants  that  plan  to  transition  to  biomass. 

Includes  two  plants  pletnning  on  SuminQ  lignite  coal  or  coal  lines.  Includes  one  existing  plant  currently  burning  natural  gas  that  plans  to  transi¬ 
tion  to  coal.  Includes  six  new  plants  that  will  start  off  burning  natural  gas  and  later  transition  to  coal. 

<=  Includes  one  facility  planning  on  burning  cotton  gin  in  addition  to  manure  biogas. 


The  Energy  Policy  Act  of  2005 
requires  that  250  million  gallons  of  the 
renewable  fuel  consumed  in  2013  and 
beyond  meet  the  definition  of  cellulosic 
biomass  ethanol.  The  Act  defines 
cellulosic  biomass  ethanol  as  ethanol 
derived  from  any  lignocellulosic  or 
hemicellulosic  matter  that  is  available 
on  a  renewable  or  recurring  basis 
including  dedicated  energy  crops  and 
trees,  wood  and  wood  residues,  plants, 
grasses,  agricultural  residues,  fibers, 
animal  wastes  and  other  waste 
materials,  and  municipal  solid  waste. 
The  term  also  includes  any  ethanol 
produced  in  facilities  where  animal  or 
other  waste  materials  are  digested  or 
otherwise  used  to  displace  90  percent  of 
more  of  the  fossil  fuel  normally  used  in 
the  jJroduction  of  ethanol. 

As  shown  in  Table  VI. A. 2— 4,  there  are 
seven  ethanol  plants  planning  to  utilize 
cellulosic  feedstocks  in  the  future. 

These  facilities  have  a  combined 
ethanol  production  capacity  of  320 
million  gallons  per  year.  It  is  unclear 
whether  these  plants  would  be  online 
and  capable  of  producing  250  million 
gallons  of  ethanol  by  2013  to  meet  the 


Act’s  cellulosic  biomass  ethanol 
requirement.  However,  as  shown  in 
Table  VI.A.2-5,  there  are  12  facilities 
that  burn  or  plan  to  burn  waste 
materials  to  power  their  ethanol  plants. 
Depending  on  how  much  fossil  fuel  is 
displaced,  these  facilities  (with  a 
combined  ethanol  production  capacity 
of  969  million  gallons  per  year)  could 
also  meet  the  definition  of  cellulosic 
biomass  ethanol  under  the  Act. 
Considering  both  feedstock  and  waste 
energy  plants,  the  total  cellulosic 
ethanol  potential  could  be  as  high  as  1.3 
billion  gallons?  Even  if  only  one  fifth  of 
this  ethanol  were  to  end  up  qualifying 
as  cellulosic  biomass  ethanol  or  come  to 
fruition  by  2013,  it  would  be  more  than 
enough  to  satisfy  the  250  million  gallon 
requirement  specified  in  the  Act.’’“ 


^We  anticipate  a  ramp-up  in  cellulosic  ethanol 
production  in  the  years  to  come  so  that  capacity 
exists  to  satisfy  the  Act's  2013  requirement  (250 
million  gallons  of  cellulosic  biomass  ethanol). 
Therefore,  for  subsequent  analysis  purposes,  we 
have  assumed  that  250  million  gallons  of  ethanol 
would  come  horn  cellulosic  biomass  sources  by 
2012. 


3.  Current  Ethanol  and  MTBE 
Consumption 

*  To  understand  the  impact  of  the 
increased  ethanol  production/use  on 
gasoline  properties  and  in  turn  overall 
air  quality,  we  first  need  to  gain  a  better 
understanding  of  where  ethanol  is  used 
today  and  how  the  picture  is  going  to 
change  in  the  future.*  As  such,  in 
addition  to  the  production  analysis 
presented  above,  we  bave  completed  a 
parallel  consumption  analysis 
comparing  current  ethanol  consumption 
to  future  predictions. 

In  the  2004  base  case,  3.5  billion 
gallons  of  ethanol  and  1.9  billion 
gallons  of  MTBE  were  blended  into 
gasoline  to  supply  the  transportation 
sector  with  a  total  of  136  billion  gallons 
of  gasoline.^®  ^  breakdown  of  the  2004 


S’  ElA  Monthly  Energy  Review.  June  2006  (Table 
10.1:  Renewable  Energy  Consumption  by  Source. 
Appendix  A:  Thermal  Conversion  Factors). 

S2  File  containing  historical  RFC  MTBE  usage 
obtained  from  EIA  representative  on  March  9,  2006. 

ss  EIA  2004  Petroleum  Marketing  Annually  (Table 
48:  Prime  Supplier  Sales  Volumes  of  Motor 

Continued 
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gasoline  and  oxygenate  consumption  by  PADD  is  found  below  in  Table  VI-A.3- 
PADD  is  found  below  in  Table  VI-A.3-  1. 

1. 

Table  VI. A.3-1.— 2004  U.S.  Gasoline  &  Oxygenate  Consumption  BY  PADD 


PADD 

I  ! 

Gasoline 

MMgal 

Ethanol 

MTBE“ 

MMgal 

•  Percent  of 
gasoline 

;  1 

•MMgal 

Percent  of 
gasoline 

PADD  1  . 

49,193 

660 

1.3 

1,360 

2.8 

PADD  2  . 

38,789 

1,616 

4.2 

1 

0.0 

PADD  3  . 

20,615 

79 

0.4 

498 

2.4 

PADD  4 . . . 

.  4,542 

83 

1.8 

0 

0.0 

PADD  5® . 

7,918 

209 

2.6 

19 

0.2 

California . 

14,836 

853 

5.8 

0 

0.0 

Total . 

135,893 

3,500 

2.6 

1,878 

1.4 

®MTBE  blended  into  RFG. 

^  PADD  5  excluding  California. 


As  shown  above,  nearly  half  (or  about 
45  percent)  of  the  ethanol  was 
consumed  in  PADD  2  gasoline,  where 
the  majority  of  ethanol  was  produced. 
The  next  highest  region  of  use  was  the 
State  of  California  which  accounted  for 
about  25  percent  of  domestic  ethcmol 
consumption.  This  is  reasonable 
because  California  alone  accounts  for 
over  10  percent  of  the  nation’s  total 
gasoline  consumption  and  all  the  fuel 
(both  Federal  RFG  and  California  Phase 
3  RFG)  has  been  assumed  to  contain 
ethanol  (following  their  recent  MTBE 
ban)  at  5.7  volume  percent.®^  The  bulk 
of  the  remaining  ethanol  was  used  in 
reformulated  gasoline  (RFG)  and  winter 
oxy-fuel  areas  requiring  oxygenated 
gasoline.  Overall,  62  percent  of  ethanol 
was  used  in  RFG,  33  percent  was  used 


Gasoline  by  Grade,  Formulation,  PAD  District,  and 
State). 

Current  California  gasoline  regualtions  make  it 
very  difficult  to  meet  the  NOx  emissions 
performance  standard  with  ethanol  content  higher 
than  about  6  vol%.  For  our  analysis,  all  California 
RFG  was  assumed  to  contain  5.7  volume  percent 


in  CG,  and  5  percent  was  used  in  winter 
oxy-fuel.®® 

As  shown  above  in  Table  VI. A. 3-1,  99 
percent  of  MTBE  use  occurred  in 
PADDs  1  and  3.  This  reflects  the  high 
concentration  of  RFG  areas  in  the 
northeast  (PADD  1)  and  the  local 
production  of  MTBE  in  the  gulf  coast 
(PADD  3).  PADD  1  receives  a  large 
portion  of  its  gasoline  from  PADD  3 
refineries  who  either  produce  the  fossil- 
fuel  based  oxygenate  or  are  closely 
affiliated  with  MTBE-producing 
petrochemical  facilities  in  the  area. 
Overall,  100  percent  of  MTBE  in  2004 
was  assumed  to  be  used  in  reformulated 
gasoline.®® 

In  2004,  total  ethanol  use  exceeded 
MTBE  use.  Ethanol’s  lead  oxygenate 
role  is  relatively  new,  however  the  trend 


ethanol  based  on  a  conversation  with  Dean 
Simeroth  at  California  Air  Resources  Board  (CARB). 

For  the  purpose  of  this  analysis,  except  where 
noted,  the  term  “RFG”  pertains  to  Federal  RFG  plus 
California  Phase  3  RFG  (CaRFG3)  and  Arizona 
Clean  Burning  Gasoline  (CBG). 


has  been  a  progression  over  the  past  few 
years.  From  2001  to  2004,  ethanol 
consumption  more  than  doubled  (from 
1.7  to  3.5  billion  gallons),  while  MTBE 
use  (in  RFG)  was  virtually  cut  in  half 
(from  3.7  to  1.9  billion  gallons).  A  plot 
of  oxygenate  use  over  the  past  decade  is 
provided  below  in  Figure  VI. A. 3-1. 

The  nation’s  transition  to  ethanol  is 
linked  to  states’  responses  to  recent 
environmental  concerns  surrounding 
MTBE  groundwater  contamination. 
Resulting  concerns  over  drinking  water 
quality  have  prompted  several  states  to 
significantly  restrict  or  completely  ban 
MTBE  use  in  gasoline.  At  the  time  of 
this  analysis,  19  states  had  adopted 
MTBE  bans.  A  list  of  the  states  with 
MTBE  bans  is  provided  in  RIA  Table 
2.1-4. 


2004  MTBE  consumption  was  obtained  from 
EIA.  The  data  received  was  limited  to  states  with 
RFG  programs,  thus  MTBE  use  was  assumed  to  be 
limited  to  RFG  areas  for  the  purpose  of  this 
analysis. 
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Figure  VLA.3-1 

U.S.  Oxygenate  Use  Over  Time 


Ethanol  Consumption,  Total  HiK  MTBE  Consumption.  RFG 


Source:  Energy  Information  Administration 


4.  Expected  Growth  in  Ethanol 
Consumption 

As  mentioned  above,  ethanol  demand 
is  expected  to  increase  well  beyond  the 
levels  contained  in  the  renewable  fuels 
standard  (RFS)  under  the  Act.  With  the 
removal  of  the  RFG  oxygenate 
mandate,57  all  U.S.  refiners  are  taking 
steps  to  eliminate  the  use  of  MTBE  as 
quickly  as  possible.  In  order  to  complete 
this  transition  quickly  (by  2007  at  the 
latest)  while  maintaining  gasoline 
volume,  octane,  and  mobile  source  air 
toxics  emission  performance  standards, 
refiners  have  elected  to  blend  ethanol 
into  virtually  all  of  their  RFG.®“  This  has 
caused  a  dramatic  increase  in  demand 
for  ethanol  which,  in  2006,  was  met  by 
temporarily  sliifting  large  volumes  of 
ethanol  out  of  conventional  gasoline 
and  into  RFG  areas.  By  2012,  however, 
ethanol  production  will  have  grown  to 
accommodate  the  removal  of  MTBE 
without  the  need  for  such  a  shift  from 


Energy  Act  Section  1504,  promulgated  on  May  ' 
8,  2006  at  71  FR  26691. 

Based  on  discussions  with  the  rehning 
industry. 


conventional  gasoline.  More  important 
than  the  removal  of  MTBE  over  the  long 
term,  however,  is  the  impact  that  the 
rise  in  crude  oil  price  is  having  on 
demapd  for  renewable  fuels,  both 
ethanol  and  biodiesel.  This  has 
dramatically  improved  the  economics 
for  renewable  fuel  use,  leading  to  a 
surge  in  demand  that  is  expected  to 
continue.  In  the  Annual  Energy  Outlook 
(AEO)  2006,  EIA  forecasted  that  by 
2012,  total  ethanol  use  (com,  cellulosic, 
and  imports)  would  be  about  9.6  billion 
gallons  and  biodiesel  use  would  be 
about  0.3  billion  gallons  at  a  crude  oil 
price  forecast  of  $48  per  barrel. This 
ethanol  projection  was  not  based  on 
what  amount  the  market  would  demand 
(which  could  be  higher),  but  rather  on 
the  amount  that  could  be  produced  by 
2012.  Others  are  making  similar 
predictions,  and  as  discussed  above  in 


*“In  AEO  2007,  EIA  is  forecasted  an  even  higher 
ethanol  consumption  of  11.2  billion  gallons  by 
2012.  The  draft  report  was  issued  on  December  5, 
2006  and  we  could  not  incorporate  it  into  the 
refinery  modeling  used  to  conduct  our  analyses. 


VI.A.2,  production  capacity  would  be 
sufficient. 

In  assessing  the  impacts  of  expanded 
renewable  fuel  use,  we  have  chosen  to 
evaluate  two  different  future  ethanol 
consumption  levels,  one  reflecting  the^ 
statutory  required  minimum,  and  one 
reflecting  the  higher  levels  projected  by 
EIA.  For  the  statutory  consumption 
scenario  we  assumed  6.7  billion  gallons 
of  ethanol  use  (0.25  billion  gallons  of 
which  was  assumed  to  be  cellulosic) 
and  0.3  billion  gallons  of  biodiesel.  This 
figure  is  lower  than  the  7.2  billion 
g^lons  of  ethanol  we  modeled  in  the 
proposal  because  it  considers  the 
renewable  fuel  equivalence  values  we 
are  finalizing  for  com  ethanol  (1), 
biodiesel  (1.5)  and  cellulosic  ethanol 
(2.5).  For  the  higher  projected  renewable 
fuel  consumption  scenario,  we  assumed 
9.6  billion  g^lons  of  ethanol  (0.25 
billion  gallons  of  which  was  assumed  to 
be  cellulosic)  and  0.3  billion  gallons  of 
biodiesel.  Although  the  actual 
renewable  fuel  volumes  consumed  in 
201 2  may  differ  from  both  the  required 
and  projected  volumes,  we  believe  that 
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these  two  scenarios  provide  a 
reasonable  range  for  analysis  purposes. 
For  more  information  on  how  the 
renewable  fuel  usage  scenarios  we 
considered,  refer  to  RIA  Section  2.1. 

To  estimate  where  ethanol  would  be 
consumed  in  2012,  we  used  a  linear 


programming  (LP)  refinery  cost  model 
(discussed  in  more  detail  in  Section 
Vll).  For  both  future  ethanol 
consumption  scenarios  discussed  above, 
the  modeling  provided  us  with  a 
summary  of  ethanol  usage  by  PADD, 
fuel  type,  and  season.  There  was  some 


post-processing  involved  to  ensure  that 
all  state  ethanol  mandates  and  winter 
oxy-fuel  requirements  were  satisfied. 
The  adjusted  results  for  the  6.7  Bgal  RFS 
case  and  the  9.6  Bgal  ElA  case  are 
presented  below  in  Tables  Vl.A.4-1  and 
VI.A.4-2,  respectively. 


Table  VI.A.4-1.— Forecasted  2012  U.S.  Ethanol  Consumption  (MMgal)  6.7  Bgal  RFS  Case 


PADD 

Summer  ethanol  use 

Winter  ethanol  use 

Total 

ethanol 

CG“ 

■  RFG*’ 

Total 

CG« 

RFG*’ 

Total 

PADD  1  . . . 

399 

1 

679 

1,078 

350 

706 

1,057 

2,134 

PADD  2  . ; . 

1,667 

59 

1,726 

1,082 

288 

1,370 

3,096 

PADD  3  . 

161 

47 

208 

146 

0 

146 

354 

PADDs  4/5*’  . : . 

135 

0 

135 

138 

0 

138 

274 

California . 

0 

414 

414 

0 

398 

398 

813 

Total  . 

2,362 

1,200 

3,562 

1,717 

1,392 

3,109 

6,671 

®  Includes  Arizona  CBG  and  winter  oxy-fuel. 
‘’Federal  RFG  and  California  Phase  3  RFG. 
«=  PADDS  4  and  5  excluding  California. 


Table  \/I.A.4-1.— Forecasted  2012  U.S.  Ethanol  Consumption  by  Season  (MMgal)  9.6  Bgal  EIA  Case 


PADD 

' 

Summer  ethanol  use 

Winter  ethanol  use 

Total 

ethanol 

O 

O 

n 

RFG*’ 

Total 

o 

o 

RFG*’ 

Total 

PADD1  . 

610 

1,240 

267 

973 

1,240 

2,481 

PADD2  . 

1,735 

185 

1,919 

1,631 

366 

1,998 

3,917 

PADD3  . 

901 

47 

949 

856 

0 

856 

1,805 

PADD  4/5*=  . 

339 

339 

154 

154 

492 

California . .' . 

435 

435 

0 

470 

Total  . 

3,584 

1,298 

_ 

4,882 

2,908 

1,809 

9,600 

°  Includes  Arizona  CBG  and  winter  oxy-fuel. 
'’Federal  RFG  and  California  Phase  3  RFG. 
«=  PADDs  4  and  5  excluding  California. 


As  shown  above,  the  LP  modeling 
predicts  that  the  majority  of  ethanol  will 
be  consumed  in  PADD  2,  where  most  of 
the  ethanol  is  produced.  The  results 
show  varying  levels  of  ethanol  usage  in 
RFG  in  response  to  the  removal  of  the 
oxygenate  requirement.  For  the  higher 
ethanol  consumption  scenario,  the 
modeling  suggests  that  the  majority  of 
additional  ethanol  would  be  absorbed  in 
PADD  3  conventional  gasoline.  With 
respect  to  seasonality,  in  both  cases,  the 
modeling  predicts  that  a  greater  fraction 
of  ethanol  use  would  occur  in  the 
summertime  due  to  the  Ipsi  RVP 
waiver.  For  a  more  detailed  discussion 
on  future  ethanol  consumption,  refer  to 
Chapter  2  of  the  RIA. 

B.  Overview  of  Biodiesel  Industry  and 
Future  Production/Consumption 

1.  Characterization  of  U.S.  Biodiesel 
Production/ Consumption 

Historically,  the  cost  to  make 
biodiesel  was  an  inhibiting  factor  to 
production  in  the  U.S.  The  cost  to 
produce  biodiesel  was  high  compared  to 
the  price  of  petroleum  derived  diesel 


fuel,  even  with  the  subsidies  and  credits 
provided  by  federal  and  state  programs. 
Much  of  the  demand  occurred  as  a 
result  of  mandates  from  states  and  local 
municipalities,  that  required  the  use  of 
biodiesel.  However,  over  the  past  couple 
of  years  biodiesel  production  has  been 
increasing  rapidly.  The  combination  of 
higher  crude  oil  prices  and  greater 
federal  tax  subsidies  has  created  a 
favorable  economic  situation.  The 
Biodiesel  Blenders  Tax  Credit  programs 
and  the  Commodity  Credit  Commission 
Bio-energy  Program,  both  subsidize 
producers  and  offset  production  costs. 
The  Energy  Policy  Act  extended  the 
Biodiesel  Blenders  Tax  Credit  program 
to  2008.  This  credit  provides  about  one 
dollar  per  gallon  in  the  form  of  a  federal 
excise  tax  credit  to  biodiesel  blenders 
from  virgin  vegetable  oil  feedstocks  and 
50  cents  per  gallon  to  biodiesel 
produced  from  recycled  grease  and 
animal  fats.  The  program  was  started  in 
2004  under  the  American  Jobs  Act, 
spurring  the  expansion  of  biodiesel 
production  and  demand.  Historical 
estimates  and  future  forecasts  of 


biodiesel  production  in  the  U.S.  are 
presented  in  Table  VLB. 1-1  below. 


Table  VI.B.1-1.— Estimated 
Biodiesel  Production' 


Million 

Year 

gallons 
per  year 

2001  . 

5 

2002  . 

15 

2003  . . . 

20 

2004  . 

25 

2005  . 

91 

2006  . 

150 

2007  . 

414 

2012  . 

303 

Source:  Historical  data  from  2001-2004  ob¬ 
tained  from  estimates  from  John  Baize  “  The 
Outlook  and  Impact  of  Biodiesel  on  the  Oil¬ 
seeds  Sector"  USDA  Outlook  Conference  06. 
Year  2005  data  from  USDA  Bioenergy  Pro¬ 
gram  httpJ/www.  fsa.  usda.gov/daco/bioenergy/ 
2005/FY2005ProductPayments,  Year  2006 
data  from  verbal  quote  based  on  projection  by 
NBB  in  June  of  2006.  Production  data  for 
years  2007  and  higher  are  from  ElA’s  AEO 
2006. 

With  the  increase  in  biodiesel 
production,  there  has  also  been  a 
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corresponding  rapid  expansion  in 
biodiesel  production  capacity. 
Presently,  there  are  85  biodiesel  plants 
in  operation  with  an  annual  production 
capacity  of  580  million  gallons  per 
year.®”  The  majority  of  the  current 
production  capacity  was  built  in  2005 


and  2006,  and  was  first  available  to 
produce  fuel  in  the  later  part  of  2005 
and  in  2006.  Though  the  capacity  has 
grown,  historically  the  biodiesel 
production  capacity  has  far  exceeded 
actual  production  with  only  10-30 
percent  of  this  being  utilized  to  make 


biodiesel.  The  excess  capacity,  though, 
may  be  from  biodiesel  plants  that  do  not 
operate  full  time  and  from  production 
capacity  that  is  primarily  devoted  to 
making  esters  for  the  ole-chemical 
markets,  see  Table  VLB. 1-2. 


Table  VI.B.1-2.— U.S.  Production  Capacity  History ^ 


2001 

2002 

2003  i  2004 

1 

2005 

2006 

Plants  . 

9 

11 

16  1  22 

- 1 

45 

85 

Capacity  (million  gal/yr)  . 

50 

54 

85  !  157 

290 

580 

®  Capacity  Data  based  on  surveys  conducted  around  the  month  of  September  for  most  years,  though  the  2006  information  is  based  on  a  sur¬ 
vey  conducted  in  January  2006.®- 


2.  Expected  Growth  in  U.S.  Biodiesel 
Production/Consumption 

In  addition  to  the  85  biodiesel  plants 
already  in  production,  as  of  early  2006, 
there  were  65  plants  in  the  construction 


phase  and  13  existing  plants  that  are 
expanding  their  capacity,  which  when 
completed  would  increase  total 
biodiesel  production  capacity  to  over 
one  billion  gallons  per  year.  Most  of 


these  plants  should  be  completed  by 
late  2007.  As  shown  in  Table  VLB. 2-1 
if  all  of  this  capacity  came  to  fruition, 
U.S.  biodiesel  capacity  would  exceed 
1.4  billion  gallons. 


Table  VI.B.2-1.— Projected  Biodiesel  Production  Capacity 


Existing  i 

Construction 

plants  1 

phase 

Number  of  plants  . 

85 

78 

Total  Plant  Capacity,  (MM  Gallon/year)  . 

580 

1,400 

For  cost  and  emission  analysis 
purposes,  three  biodiesel  usage  cases 
were  considered:  A  2004  base  case,  a 
2012  reference  case,  and  a  2012  control 
case.  The  2004  base  case  was  formed 
based  on  historical  biodiesel  usage  (25 
million  gallons  as  summarized  in  Table 
VLB. 1.1).  The  reference  case  was 
computed  by  taking  the  2004  base  case 
and  growing  it  out  to  2012  by  applying 
the  2004-2012  EIA  diesel  fuel  growth 
rate.®2  The  resulting  2012  reference  case 
consisted  of  30  million  gallons  of 
biodiesel.  Finally,  for  the  2012  control 
case,  forecasted  biodiesel  use  was 
assumed  to  be  300  million  gallons  based 
on  EIA’s  AEO  2006  report  (rounded 
value  from  Table  VLB. 1.1).  Unlike 
forecasted  ethanol  use,  biodiesel  use 
was  assumed  to  be  constant  at  300 
million  gallons  under  both  the  statutory 
and  higher  projected  renewable  fuel 
consumption  scenarios  described  in 
VI. A. 4.  EIA’s  projection  is  based  on  the 
assumption  that  the  blender’s  tax  credit 
is  hot  renewed  beyond  2008.  If  the  tax 
credit  is  renewed,  the  projection  for 
biodiesel  demand  would  increase. 


“‘NBB  Survey  September  13.  2006  “U.S. 
Biodiesel  Production  Capacity”. 

**'  From  Presentation  "Biodiesel  Production 
Capacity,”  by  Leland  Tong,  National  Biodiesel 
C:onference  and  Expo.  February  7.  2006. 


C.  Feasibility  of  the  RFS  Program 
Volume  Obligations 

This  section  examines  whether  there 
are  any  feasibility  issues  associated  with 
the  meeting  the  minimum  renewable 
•fuel  requirements  of  the  Energy  Act. 
Issues  are  examined  with  respect  to 
renewable  production  capacity, 
cellulosic  ethanol  production  capacity, 
and  distribution  system  capability.  Land 
resource  requirements  are  discussed  in 
Chapter  7  of  the  RIA. 

1.  Production  Capacity  of  Ethanol  and 
Biodiesel 

As  shown  in  Sections  VI. A.  and  VLB., 
increases  in  renewable  fuel  production 
capacity  are  already  proceeding  at  a 
pace  significantly  faster  than  required  to 
meet  the  2012  mandate  in  the  Act  of  7.5 
billion  gallons  as  well  as  the  mandate 
(starting  in  2013)  of  a  minimum  of  250 
million  gallons  of  cellulosic  ethanol. 

The  combination  of  ethanol  and 
biodiesel  plants  in  existence  and 
planned  or  under  construction  is 
expected  to  provide  a  total  renewable 
fuel  production  capacity  of  over  9.6 
billion  gallons  by  the  end  of  2012. 
Production  capacity  is  expected  to 
continue  to  increase  in  response  to 


EIA  Annual  Energy  Outlook  2006,  Table  1. 

***  Enzyme  Sugar  Platform  (ESP),  Project  Next 
Steps  National  Renewable  Energy,  Dan  Schell,  FY03 
Review  Meeting;  Laboratory  Operated  for  the  U.S. 
Department  of  Energy  by  Midwest  Research 


strong  demand.  We  estimate  that  this 
will  require  a  maximum  of  2,100 
construction  workers  and  90  engineers 
on  a  monthly  basis  through  2012. 

2.  Technology  Available  To  Produce 
Cellulosic  Ethanol 

There  are  a  wide  variety  of 
government  and  renewable  fuels 
industry  research  and  development 
programs  dedicated  to  improving  our 
ability  to  produce  renewable  fuels  from 
cellulosic  feedstocks.  In  this  discussion, 
we  deal  with  at  least  three  completely 
different  approaches  to  producing 
ethanol  from  cellulosic  biomass.  The 
first  is  based  on  what  NREL  refers  to  as 
the  “sugar  platform,’’ which  refers  to 
pretreating  the  biomass,  then 
hydrolyzing  the  cellulosic  and 
hemicellulosic  components  into  sugars, 
and  then  fermenting  the  sugars  into 
ethanol. 

Corn  grain  is  a  nearly  ideal  feedstock 
for  producing  ethanol  by  fermentation, 
especially  when  compared  with 
cellulosic  biomass  feedstocks.  Com 
grain  is  easily  ground  into  small 
particles,  following  which  the  exposed 
starch  which  has  a-linked  saccharide 
polymers  is  easily  hydrolyzed  into 


Institute  •  B  NREL,  Golden,  Colorado.  May  1-2. 
2003;  U.S.  Department  of  Energy  by  Midwest 
Research  Institute  •  Battelle  •  Bechtel. 
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simple,  single  component  sugar  which 
can  then  be  easily  fermented  into 
ethanol.  By  comparison,  the  biomass 
lignin  structure  must  be  either 
mechanically  or  chemically  broken 
down  to  permit  hydrolyzing  chemicals 
and  enzymes  access  to  the  saccharide 
polymers.  The  central  problem  is  that 
the  cellulose/hemicellulose  saccharide 
polymers  are  P-linked  which  makes 
hydrolysis  much  more  difficult.  Simple 
microbial  fermentation  used  in  com 
sugar  fermentation  is  also  not  possible, 
since  the  cellulose  and  hemicellulose  (6 
&  5  carbon  molecules,  respectively) 
have  not  been  able  to  be  fermented  by 
the  same  microbe.  We  discuss  various 
pretreatment,  hydrolysis  and 
fermentation  technologies,  below.  The 
second  and  third  approaches  have 
nothing  to  do  with  pretreatment,  acids, 
enzymes,  or  fermentation.  The  second  is 
sometimes  referred  to  as  the  “syngas”  or 
“gas-to-liquid”  approach;  we  will  call  it 
the  “Syngas  Platform.”  Briefly,  the 
cellulosic  biomass  feedstock  is  steam- 
reformed  to  produce  syngas  which  is 
then  converted  to  ethanol  over  a 
Fischer-Tropsch  catalyst.  The  third 
approach  uses  plasma  technology. 

a.  Sugar  Platform 

Plant  cell  walls  are  made  up  of 
cellulose  and  hemicellulose  polymers 
embedded  in  a  lignin  matrix.  This 
complex  stmcture  prevents  both  the 
first  step,  hydrolyzation  of  the  cellulose 
and  hemicellulose  polymers,  and  the 
second  step,  fermentation  of  the 
hydrolyzed  sugars  into  ethanol. 

i.  Pretreatment 

Those  who  wish  to  use  cellulosic 
biomass  feedstocks  to  produce  ethanol 
face  several,  difficult  problems.  The 
lignin  sheath,  present  in  ail  cellulosic 
materials,  prevents,  or  at  the  very  least, 
severely  restricts  hydrolysis.  To  produce 
ethanol  from  cellulosic  biomass 
feedstocks  by  fermentation,  some  type 
of  thermo-mechanical,  mechanical, 
chemical  or  a  combination  of  these 
pretreatments  is  always  necessary  before 
the  cellulosic  and  hemicellulosic 
polymers  can  be  hydrolyzed.  In  effect, 
the  lignin  structure  must  be  “opened”  to 
allow  efficient  and  effective  strong  acid 
hydrolysis,  weak  acid  hydrolysis,  or 
weak  acid  enzymatic  hydrolysis  of  the 
cellulose/hemicellulose  to  their  glucose 
and  xylose  sugar  components.  Over 
time,  many  pretreatment  methods  or 
combinations  of  methods  have  been 
tried,  some  with  more  success  than 
others.  Usually,  intense  physical 
pretreatments  such  as  steam  explosion 
are  required;  grasses  and  forest 
thinnings  usually  need  to  be  chipped, 
prior  to  chemical  or  enzymatic 


hydrolysis.  The  most  common  chemical 
pretreatments  for  cellulosic  feedstocks 
are  strong  acid,  dilute  acid,  caustic, 
organic  solvents,  ammonia,  sulfur 
dioxide,  carbon  dioxide  or  other 
chemicals  which  make  the  biomass 
more  accessible  to  the  enzymes. 
Following  pretreatment,  acidic  (dilute 
and  concentrated)  and  enzymatic 
hydrolysis  are  the  two  process  types 
commonly  used  to  hydrolyze  cellulosic 
feedstocks  before  fermentation  into 
ethanol.*^ 

ii.  Dilute  Acid  Hydrolysis 

Dilute  acid  hydrolysis  is  the  oldest 
technology  for  converting  cellulose 
biomass  to  ethanol.  The  dilute  acid 
process  uses  a  1 -percent  sulfuric  acid  in 
a  continuous  flow  reactor  at  about 
420  °F;  reaction  times  are  measured  in 
seconds  and  minutes,  which  facilitates 
continuous  processing.  The  process 
involves  two  reactions  with  a  sugar 
conversion  efficiency  of  about  50 
percent.  The  process  conditions  at 
which  the  cellulosic  molecules  are 
converted  into  sugar  are  also  those  at 
which  the  sugar  is  almost  immediately 
converted  into  other  chemicals, 
principally  furfural.  The  rapid 
conversion  to  furfural  reduces  the  sugar 
yield,  which  along  with  other  by¬ 
products  inhibits  the  fermentation 
process.  One  way  to  decrease  sugar 
degradation  is  to  use  a  two-stage  process 
which  takes  advantage  of  the  fact  that 
hemicellulose  (5-carbon)  sugars  degrade 
more  rapidly  than  cellulose  (6-carbon) 
sugars.  The  first  stage  is  conducted 
under  mild  process  conditions  to 
recover  the  5-carbon  sugars,  while  the 
second  stage  is  conducted  under  harsher 
conditions  to  recover  the  6-carbon 
sugars.  Both  hydrolyzed  solutions  are 
then  fermented  to  ethanol.  Lime  is  used 
to  neutralize  the  residual  acid  before  the 
fermentation  stage.  Regardless,  some 
sugar  degrades  to  furfural,  which 
naturally  limits  the  net  yield  of  ethanol. 
The  residual  cellulose  and  lignin  are 
used  as  boiler  fuel  for  electricity  or 
steam  production.®^ 

iii.  Concentrated  acid  hydrolysis 

Concentrated  acid  hydrolysis  uses  a 
70-percent  sulfuric  acid  solution, 
followed  by  water  hydrolysis  to  convert 
the  cellulose  into  sugar.  The  process 
rapidly,  and  nearly  completely,  converts 


Appendix  B,  Overview  of  Cellulose-Ethanol 
Production  Technology:  OREGON  CELLULOSE- 
ETHANOL  STUDY,  An  evaluation  of  the  potential 
for  ethanol  production  in  Oregon  using  cellulose- 
based  feedstocks-.  Prepared  by:  Angela  Graf,  Bryan 
&  Bryan  Inc.,  5015  Red  Gulch,  Cotopaxi,  Colorado 
81223;  Tom  Koehler,  Celilo  Group,  2208  S.W.  First 
Ave,  #320,  Portland,  Oregon  97204;  For  submission 
to:  The  Oregon  Office  of  Energy. 

«*Ibid. 


•  cellulose  to  glucose  (6-carbon)  and 
hemicellulose  to  xylose  (5-carbon) 
sugar,  with  little  degradation  to  furfural; 
the  reaction  times  are  typically  slower 
than  those  of  the  dilute  acid  process. 
The  critical  factors  needed  to  make  this 
process  economically  viable  are  to 
optimize  sugar  recovery  and  cost 
effectively  recover*the  acid  for 
recycling.  The  concentrated  acid 
process  is  somewhat  more  complicated 
and  requires  more  time,  but  it  has  the 
primary  advantage  of  yielding  up  to 
about  90%  of  both  hemicellulosic  and 
cellulosic  sugars.®®  In  addition,  a 
significant  advantage  of  the 
concentrated  acid  process  is  that  it  is 
carried  out  at  relatively  low 
temperatiu'es,  about  212  °F,  and  low 
pressure,  such  that  fiberglass  reactors 
and  piping  can  be  used. 

iv.  Enzymatic  hydrolysis 

Enzymatic  hydrolysis  is  not 
necessarily  a  recent  discovery.  We 
found  reports  of  research  conducted  by 
a  variety  of  companies  and  government 
agencies  going  back  to  at  least 
1991.  ®7  68  69  The  enzymatic  hydrolysis 
of  cellulose  was  reportedly  discovered 
when  a- fungus,  trichoderma  reesei,  was 
identified  which  produced  cellulase 
enzymes  that  broke  down  cotton 
clothing  and  tents  in  the  South  Pacific 
during  World  War  II.  Since  then, 
generations  of  cellulases  have  been 
developed  through  genetic 
modifications  of  the  fungus  strain.  As  in 
acid  hydrolysis,  the  hydrolyzing 
enzymes  must  have  access  to  the 
cellulose  and  hemicellulose  in  order  to 
work  efficiently.  Although  enzymatic 
hydrolysis  requires  some  kind  of 
pretreatment,  purely  physical 
pretreatments  are  typically  not 
adequate.  Furthermore,  the  chemical 
method  uses  dilute  sulfuric  acid,  which 
is  poisonous  to  the  fermentation 


“Ibid. 

Technical  and  Economic  Analysis  Of  An 
Enzymatic  Hydrolysis  Based  Ethanol  Plant,  Fuels 
and  (Siemicals  Research  and  Engineering  Division, 
Solar  Energy  Research  Institute,  Golden  CO,  80401, 
June  1991  •  DRAFT  •  SERI  Protected  Proprietary 
Information  •  Do  Not  Copy. 

“  Biomass  to  Ethanol  Process  Evaluation,  A 
report  prepared  for  National  Renewable  Energy 
Laboratory,  December  1994;  Chem  Systems  Inc.  303 
South  Broadway,  Tarrytown,  New  York,  10591. 

“  Lignocellulosic  Biomass  to  Ethanol  Process 
Design  and  Economics  Utilizing  (]o-Current  Dilute 
Acid  Prehydrolysis  and  Enzymatic  Hydrolysis 
Current  and  Futuristic  Scenarios,  July  1999  •  NREI7 
TP-580-26157;  Robert  Wooley,  Mark  Ruth,  John 
Sheehan,  and  Kelly  Ibsen,  Biotechnology  Center  for 
Fuels  and  Chemicals;  Henry  Majdeski  and  Adrian 
Galvez,  Delta-T  Corporation;  National  Renewable 
Energy  Laboratory,  1617  Cole  Boulevard,  Golden, 
Colorado  80401-3393;  NREL  is  a  U.S.  Department 
of  Energy  I.aboratory  Operated  by  Midwest 
Research  Institute  •  Battelle  •  Bechtel;  Contract  No. 
DE-AC36-98-GO10337. 
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microorganisms  and  must  be  detoxified. 
While  original  enzymatic  hydrolysis 
processes  used  separate  hydrolysis  and 
fermentation  steps,  recent  process 
improvements  integrate  saccharification 
and  fermentation  by  combining  the 
cellulase  enzymes  and  fermenting 
microbes  in  one  vessel.  This  results  in 
a  one-step  process  of  sugar  production 
and  fermentation,  referred  to  as  the 
simultaneous  saccharification  and 
fermentation  (SSF)  process.  One 
disadvantage  is  that  the  cellulase 
enzyme  and  fermentation  organism 
must  operate  under  the  same  process 
conditions,  which  could  decrease  the 
Sugar  and,  ultimately,  the  ethanol 
yields.  An  alternative  to  the  SSF 
technology  is  the  sequential  hydrolysis 
and  fermentation  (SHF)  process.  The 
separation  of  hydrolysis  and 
fermentation  enables  enzymes  to 
operate  at  higher  temperatures  in  the 
hydrolysis  step  to  increase  sugar 
production  and  more  moderate 
temperatures  in  the  fermentation  step  to 
optimize  the  conversion  of  sugar  into 
ethanol. 

Cost-effective  cellulase  enzymes  must 
also  be  developed  for  this  technology  to 
be  completely  successful.^*’  Several 
companies  are  using  variations  of  these 
technologies  to  develop  processes  for 
converting  cellulosic  biomass  into 
ethanol  by  way  of  fermentation.  A  few 
groups,  using  recently  developed 
genome  modifying  technology,  have 
been  able  to  produce  a  variety  of  new 
or  modified  enzymes  and  microbes  that 
show  promise  for  use  in  weak-  or  dilute- 
acid  enzymatic-prehydrolysis.  Another 
problem  with  cellulosic  feedstocks  is,  as 
previously  described,  that  the 
hydrolysis  reactions  produce  both 
glucose,  the  six-carbon  sugar,  and 
xylose,  the  five-carbon  sugar  (pentose 
sugar,  CsHioOs;  soijietimes  called  “wood 
sugar”).  Early  conversion  technology 
required  different  microbes  to  ferment 
each  sugar.  Recent  researfh  has 
developed  better  fermenting  organisms. 
Now,  glucose  and  xylose  can  be  co¬ 
fermented — hence,  the  present-day 
terminology:  Weak-acid  enzymatic 
hydrolysis  and  co-fermentation. 

b.  Syngas  Platform 

The  second  platform  for  producing 
cellulosic  ethanol  is  to  convert  the 
biomass  into  a  syngas  which  is  then 
converted  into  ethanol.  A  “generic” 
syngas  process  is  essentially  a  “steam 
reformer,”  which  “gasifies”  biomass 
and  other  carbon  based  substances 
including  wastes,  in  a  reduced-oxygen 
environment  and  reacts  them  with 
steam  to  produce  a  synthesis  gas  or 


'“Ibid. 


“syngas”  consisting  primarily  of  carbon 
monoxide  and  hydrogen.  The  syngas  is 
then  passed  over  in  a  Fischer-Tropsch 
catalyst  to  produce  ethanol. 

The  biomass  feedstock  is  dried  to 
about  15%  moisture  content  and  ground 
small  enough  to  be  efficiently  burned 
and  reacted  in  the  reformer.  The 
reformer,  an  important  upstream 
element  of  the  process,  is  essentially  a 
common  solid-fuel  gasifier,  which  with 
some  modification  and  steam  injection 
becomes  what  is  sometimes  referred  to 
as  the  “primary  reformer.” 

When  any  fuel  is  completely  burned, 
all  of  its  potential  energ}'  is  released  as 
heat  which  can  be  recovered  for 
immediate  use.  In  a  common 
gasification  process,  the  partially 
burned  fuel  (wood  or  coal)  releases  a 
small  amount  of  heat,  but  leaves  some 
uncombusted,  gaseous  products. 
Ordinarily,  the  hot  product  gases  are  fed 
directly  to  a  nearby  boiler  or  gas  turbine, 
to  do  work:  it  has  been  reported  that  for 
a  well-designed  system,  the  overall 
efficiency  may  approach  that  of  a  solid 
fuel  boiler.  However,  when  steam  is 
injected  into  the  gasifier,  it  reacts  with 
the  burning  solid  fuel  to  produce  more 
gaseous  product.  The  primary  reaction 
is  between  carbon  and  water  which 
produces  hydrogen  and  carbon 
monoxide  and  an  inorganic  ash.  The  ash 
and  heavy  hydrocarbon-tars  are 
removed  from  the  raw  syngas  before  it 
is  compressed  and  passed  over  Fisher- 
Tropsch  catalyst  to  produce  ethanol. 
Fisher-Tropsch  technology  has  been 
used  for  many  years  in  the  chemical  and 
refining  industries,  most  notably  to 
produce  gasoline  and  diesel  fuel  from 
syngas  produced  by  coal  gasification. 
Whether  the  Fischer-Tropsch  reaction 
produces  diesel  or  ethanol  is  primarily 
the  result  of  changes  to  process 
pressure,  temperature  and  in  some  cases 
the  use  of  custom  catalysts.  In  most 
cases,  the  Fischer-Tropsch  process  did 
not  produce  pure  ethanol  in  the  first 
pass  through  the  system.  Rather,  a 
stream  of  mixed  chemicals  was 
produced,  including  gasoline,  diesel, 
and  oxygenated  hydrocarbons 
(alcohol).^* 

c.  Plasma  Technology 

The  development  of  another 
technology,  called  plasma,  is  also 


Gridley  Ethanol  Demonstration  Project 
Utilizing  Biomass  Gasiflcation  Technology:  Pilot 
Plant  Gasifier  and  Syngas  Conversion  Testing, 
August  2002-June  2004;  February  2005  •  NREL/SR- 
510-37.581;  TSS  Consultants.  For  the  City  of 
Gridley,  California,  1617  Cole  Boulevard,  Golden, 
Colorado  80401-3393,  303-275-3000  •  http:// 
www.nrel.gov;  Operated  for  the  U.S.  Department  of 
Energy  Office  of  Energy  Efficiency  and  Renewable 
Energy  by  Midwest  Research  Institute  •  Battelle 
Contract  No.  DE-AC36-99-GO10337. 


underway  for  creating  a  syngas  from 
which  ethanol  is  produced.  A  plasma 
“reactor,”  generates  an  ionized  gas 
(plasma)  which  serves  as  an  electrical 
conductor  to  transfer  intense  radiant 
energy  to  a  biomass  or  waste  material. 
This  intense  energy  is  said  to  actually 
breakdown  the  various  materials  in  the 
biomass  or  waste  into  their  atomic 
components.  Anything  present  in  the 
feed-mass  that  doesn’t  gasify,  is 
essentially  “vitrified.”  This  vitrified 
stream  is  reportedly  inert  and  can  be 
used  as  aggregate  in  paving  materials. 
Following  gasification,  the  syngas  is 
cooled,  impurities  are  removed,  and  the 
gas  is  sent  to  ethanol  productioncas  with 
the  syngas  platform  described  above.^^ 

d.  Feedstock  Optimization 

Cellulosic  biomass  can  come  from  a 
variety  of  sources.  Because  the 
conversion  of  cellulosic  biomass  to 
ethanol  has  not  yet  been  commercially 
demonstrated,  we  cannot  say  at  this 
time  which  feedstocks  are  superior  to 
others.  A  few  of  the  many  resources  are: 
Post-sorted  municipal  waste,  rice  and 
wheat  straw,^^  soft-woods,  hardwood, 
switch  grass,  and  bagasse.  Regardless, 
each  feedstock  requires  a  specific 
combination  of  pretreatment  methods 
and  enzyme  “cocktails”  to  optimize  the 
operation  and  maximize  the  ethanol  . 
yield.  One  of  the  many  challenges  for 
the  cellulose-ethanol  industry  is  to  find 
the  best  feedstocks  and  then  develop  the 
most  cost-effective  ways  for  converting 
them  into  ethanol. 

3.  Renewable  Fuel  Distribution  System 
Capability 

Ethanol  and  biodiesel  blended  fuels 
are  currently  not  shipped  by  petroleum 
product  pipeline  due  to  operational 
issues  and  additional  cost  factors. 
Hence,  a  separate  distribution  system  is 
needed  for  ethanol  and  biodiesel  up  to 
the  point  where  they  are  blended  into 
petroleum-based  fuel  as  it  is  loaded  into 
tank  trucks  for  delivery  to  retail  and  ' 
fleet  operators.  In  cases  where  ethanol 
and  biodiesel  are  produced  within  200 
miles  of  a  terminal,  trucking  is  often  the 
preferred  means  of  distribution.  For 
longer  shipping  distances,  the  preferred 

„,..y 

"  Ethanol  From  Tires  Via  Plasma  Converter  Plus 
Fischer  Tropsch,  March  15.  2006;  http:// 
thefTaserdomain.typepad.eom/energy/2006/03/ 
ethanolJrom_ti.html. 

Wheat  Straw  for  Ethanol  Production  in 
Washington;  A  Resource,  Technical,  and  Economic 
Assessment,  September  2001,  WSUCEEP2001084; 
Prepared  by:  James  D.  Kerstetter,  Ph.D.,  John  Kim 
Lyons,  Washington  State  University  Cooperative 
Extension  Energy  Program.  925  Plum  Street,  SE., 
P.O.  Box  43165,  Olympia.  WA  98504-3165; 
Prepared  for:  Washington  State  Office  of  Trade  and 
Economic  Development. 
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method  of  bringing  renewable  fuels  to 
terminals  is  by  rail  and  barge. 

Modifications  to  the  rail,  oarge,  tank 
truck,  and  terminal  distribution  systems 
will  be  needed  to  support  the  transport 
of  the  anticipated  increased  volumes  of 
renewable  fuels.  These  modifications 
include  the  addition  of  terminal 
blending  systems  for  ethanol  and 
biodiesel,  additional  storage  tanks  at 
terminals,  additional  rail  delivery 
systems  at  terminals  for  ethanol  and 
biodiesel,  and  additional  rail  cars, 
barges,  and  tank  trucks  to  distribute 
ethanol  and  biodiesel  to  terminals. 
Terminal  storage  tanks  for  100  percent 
biodiesel  will  also  need  to  be  heated 
during  cold  months  to  prevent  gelling.  ' 
The  most  comprehensive  study  of  the 
infrastructure  requirements  for  an 
expanded  fuel  ethanol  industry  was 
conducted  for  the  Department  of  Energy 
(DOE)  in  2002.^'*  The  conclusions 
reached  in  that  study  indicate  that  the 
changes  needed  to  handle  the 
anticipated  increased  volume  of  ethanol 
by  2012  will  not  represent  a  major 
obstacle  to  industry.  While  some 
changes  have  taken  place  since  this 
report  was  issued,  including  an 
increased  reliance  on  rail  over  marine 
transport,  we  continue  to  believe  that 
the  rail  and  marine  transportation 
industries  can  manage  the  increased 
growth  in  demand  in  an  orderly  fashion. 
This  belief  is  supported  by  the 
demonstrated  ability  for  the  industry  to 
handle  the  rapid  increases  and 
redistribution  of  ethanol  use  across  the 
country  over  the  last  several  years  as 
MTBE  was  removed.  .The  necessary 
facility  changes  at  terminals  and  at  retail 
stations  to  dispense  ethanol  containing 
fuels  have  been  occurring  at  a  record 
pace.  Given  that  future  growth  is 
expected  to  progress  at  a  steadier  pace 
and  with  greater  advance  warning  in 
response  to  economic  drivers,  we 
anticipate  that  the  distribution  system 
will  be  able  to  respond  appropriately.  A 
discussion  of  the  costs  associated 
making  the  changes  discussed  above  is 
contained  in  Section  VII. B  of  today’s 
preamble. 

VII.  Impacts  on  Cost  of  Renewable 
Fuels  and  Gasoline 

This  section  examines  the  impact  on 
fuel  costs  resulting  from  the  growth  in 
renewable  fuel  use  between  a  base  year 
of  2004  and  2012.  We  note  that  based 
on  analyses  conducted  by  the  Energy 
Information  Administration  (EIA), 
renewable  fuels  will  be  used  in  gasoline 
and  diesel  fuel  in  excess  of  the  RES 


“Infrastructure  Requirements  for  an  Expanded 
Fuel  Ethanol  Industry,”  Downstream  Alternatives 
Inc.,  January  15,  2002. 


requirements.  As  such,  the  changes  in 
the  use  of  renewable  fuels  and  their 
related  cost  impacts  are  not  directly 
attributable  to  the  RES  rule.  Rather,  our 
analysis  assesses  the  broader  fuels 
impacts  of  the  growth  in  renewable  fuel 
use  in  the  context  of  corresponding 
changes  to  the  makeup  of  gasoline. 

These  fuel  impacts  include  the 
elimination  of  the  reformulated  gasoline 
(REG)  oxygen  standard  which  has 
resulted  in  the  refiners  ceasing  to  use 
the  gasoline  blendstock  methyl  tertiary 
butyl  ether  (MTBE)  and  replacing  it 
with  ethanol.  Thus,  in  this  analysis,  we 
are  assessing  the  impact  on  the  cost  of 
gasoline  and  diesel  fuel  of  increased  use 
of  renewable  fuels,  the  cost  savings 
residting  fi'om  the  phase  out  of  MTBE 
and  the  increased  cost  due  to  the  other 
changes  in  fuel  quality  that  result. 

As  discussed  in  Section  II,  we  chose 
to  analyze  a  range  of  renewable  fuel  use. 
In  the  case  of  ethanol’s  use  in  gasoline, 
the  lower  end  of  this  range  is  based  on 
the  minimum  renewable  fuel  volume 
requirements  in  the  Act,  (the  RES  case) 
and  the  higher  end  is  based  on  AEO 
2006  (the  EIA  case).  At  both  ends  of  this 
range,  we  assume  that  biodiesel 
consumption  will  be  the  level  estimated 
in  AEO  2006.  We  analyzed  the  projected 
fuel  consumption  scenario  and 
associated  program  costs  in  2012,  the 
year  that  the  RES  is  fully  phased-in.  The 
volumes  of  renewable  fuels  consumed 
in  2012  at  the  two  ends  pf  the  range  are 
summarized  in  Table  II.A.1-1. 

We  have  estimated  an  average  corn 
ethanol  production  cost  of  $1.26  per 
gallon  in  2012  (2004  dollars)  for  the  RES 
case  and  $1.32  per  gallon  for  the  EIA 
case.  Eor  cellulosic  ethanol,  we  estimate 
it  will  cost  approximately  $1.65  in  2012 
(2004  dollars)  to  produce  a  gallon  of 
ethanol  using  corn  stover  as  a  cellulosic 
feedstock.  In  this  analysis,  however,  we 
assume  that  the  cellulosic  requirement 
will  be  met  by  corn-based  ethanol 
produced  by  energy  sourced  from 
biomass  (animal  and  other  waste 
materials  as  discussed  in  Section  III.B  of 
today’s  preamble)  and  costing  the  same 
as  corn  based  ethanol  produced  by 
conventional  means. 

We  estimated  production  costs  for 
soy-derived  biodiesel  of  $2.06  per  gallon 
in  2004  and  $1.89  per  gallon  in  2012. 

Eor  yellow  grease  derived  biodiesel,  we 
estimate  an  average  production  cost  of 
$1.19  per  gallon  in  2004  and  $1.11  in 
2012. 

Eor  the  proposed  rule,  we  estimated 
the  cost  of  increased  use  of  renewable 
fuel  and  other  major  cost  impacts  by 
developing  our  own  cost  spreadsheet 
model.  ThM  analysis  considered  the 
production  cost,  distribution  cost  as 
well  as  the  cost  for  balancing  the  octane 


.and  RVP  caused  by  these  fuel  changes. 
That  analysis,  however,  could  not 
properly  balance  octane  and  other 
gasoline  qualities.  Eor  this  final  rule,  we 
have  therefore  used  the  services  of 
Jacobs  Consultancy  to  run  their  refinery 
LP  model  to  estimate  the  cost  impacts 
of  the  RES  rule. 

The  results  from.the  refinery  LP 
model  indicate  that  the  impacts  on 
overall  gasoline  costs  fi’om  the  increased 
use  of  ethanol  and  the  corresponding 
changes  to  the  other  aspects  of  gasoline 
would  be  0.49  cents  per  gallon  for  the 
RES  case.  The  EIA  case  would  result  in 
increased  total  cost  of  1.03  cents  per 
gallon.  The  actual  cost  at  the  fuel  pump, 
however,  will  be  decreased  due  to  the 
effect  of  State  and  Eederal  tax  subsidies 
for  ethanol.  Taking  this  into 
consideration  results  in  “at  the  pump” 
decreased  costs  (cost  savings)  of  -0.47 
cents  per  gallon  for  the  RES  case  and  “at 
the  pump”  decreased  cost  of  -0.83 
cents  per  gallon  for  the  EIA  case. 

Section  7  of  the  RIA  contains  more 
detail  on  the  cost  analysis  used  to 
develop  these  costs. 

A.  Renewable  Fuel  Production  and 
Blending  Costs 

1.  Ethanol  Production  Costs 
a.  Corn  Ethanol 

A  significant  amount  of  work  has 
been  done  in  the  last  decade  on 
surveying  and  modeling  the  costs 
involved  in  producing  ethanol  from 
corn  to  serve  business  and  investment 
purposes  as  well  as  to  try  to  educate 
energy  policy  decisions.  Corn  ethanol 
costs  for  our  work  were  estimated  using 
a  model  developed  by  USDA  in  the 
1990s  that  has  been  continuously 
updated  by  USDA.  The  most  current 
version  was  documented  in  a  peer- 
reviewed  journal  paper  on  cost 
modeling  of  the  dry-grfnd  corn  ethanol 
process,  and  it  produces  results  that 
compare  well  with  cost  information 
found  in  surveys  of  existing  plants.’-' 

We  made  some  minor  modifications  to 
the  USDA  model  to  allow  scaling  of  the 
plant  size,  to  allow  consideration  of 
plant  energy  sources  other  than  natural 
gas,  and  to  adjust  for  energy  prices  in 
2012,  the  year  of  our  analysis. 

The  cost  of  ethanol  production  is 
most  sensitive  to  the  prices  of  corn  and 
the  primary  co-product,  DDGS.  Utilities, 
capital,  and  labor  expenses  also  have  an 
impact,  although  to  a  lesser  extent.  Corn 
feedstock  minus  DDGS  sale  credits 


"  Kwaitkowski,  J.R.,  McAloon,  A.,  Taylor,  F., 
Johnston,  D.B.,  Industrial  (jops  and  Products  23 
(2006)  288-296. 

'"Shapouri,  H.,  (iallagher,  P.,  USDA's  2002 
Ethanol  Cost-of-Production  Survey  (published  July 
2005). 
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represents  about  48%  of  the  final  per- 
gallon  cost,  while  utilities,  capital  and 
labor  comprise  about  19%,  9%,  and  6%, 
respectively.  For  this  work,  we  used 
corn  prices  of  $2.50/bu  and  $2.71/bu  for 
the  RFS  and  EIA  cases,  respectively, 
with  corresponding  DDGS  prices  at 
S83. 35/ton  and  $85. 16/ton  (2004 
dollars).  These  estimates  are  from 
modeling  work  done  for  this  rulemaking 
using  the  Forestry  and  Agricultural 
Sector  Optimization  Model,  which  is 
described  in  more  detail  in  Chapter  8  of 
the  RIA.  Energy  prices  were  derived 
from  historical  data  and  projected  to 
2012  using  EIA’s  AEO  2006.  More 
details  on  how  the  ethanol  production 
cost  estimates  were  made  can  be  found 
in  Chapter  7  of  the  RIA. 

The  estimated  average  corn  ethanol 
production  cost  of  $1.26  per  gallon  in 
2012  (2004  dollars)  in  the  RFS  case  and 
$1.32  per  gallon  in  the  EIA  case 
represents  the  full  cost  to  the  plant 
operator,  including  purchase  of 
feedstocks,  energy  required  for 
operations,  capital  depreciation,  labor, 
overhead,  and  denaturant,  minus 
revenue  from  sale  of  co-products.  It 
assumes  that  86%  of  new  plants  will 
use  natural  gas  as  a  thermal  energy 
source,  at  a  price  of  $6.16/MMBtu  (2004 
dollars). It  does  not  account  for  any 
subsidies  on  production  or  sale  of 
ethanol.  Note  that  the  cost  figure 
generated  here  is  independent  of  the 
market  price  of  ethanol,  which  has  been 
related  closely  to  the  wholesale  price  of 
gasoline  for  the  past  decade."^* 

Under  the  Energy  Act,  starch-based 
ethanol  can  be  counted  as  cellulosic  if 
at  least  90%  of  the  process  energy  is 
derived  from  renewable  feedstocks, 
which  include  plant  cellulose, 
municipal  solid  waste,  aftid  manure 
biogas."”  It  is  expected  that  the  vast 
majority  of  the  250  million  gallons  per 
year  of  cellulosic  ethanol  production 
required  by  2013  will  be  made  using 
this  provision.  While  we  have  been 
unable  to  develop  a  detailed  production 
cost  estimate  for  corn  ethanol  meeting 
cellulosic  criteria,  we  assume  that  the 
costs  will  not  be  significantly  different 
from  conventionally  produced  corn 
ethanol.  We  believe  this  is  reasonable 
because  the  costs  of  hauling,  storing, 
and  processing  this  low  or  zero  cost 
waste  material  in  order  to  combust  it 


''  For  more  details  on  fuel  sources  and  costs  of 
production,  see  RIA  Chapter  1.2.2  and  7. 1.1. 2. 

'"Whims,  J.,  Sparks  Companies,  Inc.  and  Kansas 
State  University,  "Com  Based  Ethanol  Costs  and 
Margins.  Attachment  1"  (Published  May  2002). 

'*Piel,  W.J.,  Tier  St  Ass(x;iates,  Inc.,  March  9. 
2006  report  on  costs  of  ethanol  production  and 
alternatives.  .< 

"“Energy  Policy  Act  of  200.').  Section  1501 
amending  Clean  Air  Act  Section  211(o)(l)(A). 


will  be  significant,  thus  making  overall 
production  costs  at.these  plants  similar 
to  gas-fired  ethanol  plants.  As  of  the 
time  of  this  writing,  we  know  of  only  a 
few  operating  plants  of  this  type,  and 
expect  the  quantity  of  ethanol  produced 
this  way  to  remain  a  relatively  small 
fraction  of  the  total  ethanol  demand. 
Thus,  the  sensitivity  of  the  overall 
analysis  to  this  assumption  is  also  very 
small."'  Based  on  these  factors,  we  have 
assigned  starch  ethanol  made  using  this 
cellulosic  criteria  the  same  cost  as 
ethanol  produced  from  corn  using 
conventional  means. 

b.  Cellulosic  Ethanol 

In  1999,  the  National  Renewable 
Energy  Laboratory  (NREL)  published  a 
report  outlining  its  work  with  the  USDA 
to  design  a  computer  model  of  a  plant 
to  produce  ethanol  from  hard-wood 
chips."2  Although  the  model  was 
originally  prepared  for  hardwood  chips, 
it  was  meant  to  serve  as  a  modifiable- 
platform  for  ongoing  research  using 
cellulosic  biomass  as  feedstock  to 
produce  ethanol.  Their  long-term  plan 
was  that  various  indices,  costs, 
technologies,  and  other  factors  would  be 
regularly  updated. 

NREL  and  USDA  used  a  modified 
version  of  the  model  to  compare  the  cost 
of  using  corn-grain  with  the  cost  of 
using  corn  stover  to  produce  ethanol. 

We  used  the  corn  stover  model  from  the 
second  NREL/USDA  study  for  the 
analysis  for  this  rule.  Because  there 
•were  no  operating  plants  that  could 
potentially  provide  real  world  process 
design,  construction,  and  operating  data 
for  processing  cellulosic  ethanol,  NREL 
had  considered  modeling  the  plant 
based  on  assumptions  associated  with  a 
first-of;a-kind  or  pioneer  plant.  The 
literature  indicates  that  such  models 
often  underestimate  actual  costs  since 
the  high  performance  assumed  for 
pioneer  process  plants  is  generally 
unrealistic. 

Instead,  the  NREL  researchers 
assumed  that  the  corn  stover  plant  was 
an  Nth  generation  plant,  e.g.,  not  a 
pioneer  plant  or  first-or-its  kind,  built 
after  the  industry  had  been  sufficiently 
established  to  provide  verified  costs. 

The  corn  stover  plant  was  normalized  to 
the  corn  kernel  plant,  e.g.,  placed  on  a 


*'  See  Table  Vl.A.1-2  for  more  details  on  number 
of  operating  ethanol  plants  and  their  fuel  sources. 

Lignocellulosic  Biomass  to  Ethanol  Process 
Design  and  Economics  Utilizing  Co-Current  Dilute 
Acid  Prehydnilysis  and  Enzymatic  Hydrolysis 
Current  and  Futuristic  Scenarios,  Robert  Wooley, 
Mark  Ruth,  John  Sheehan,  and  Kelly  Ibsen, 
Biotechnology  Center  for  Fuels  and  Chemicals, 
Henry  Majdeski  and  Adrian  Calvez.  £)elta-T 
Corporation;  National  Renewable  Energy 
I.aboratory,  Colden,  (XI.  July  1999,  NREL/TP-SBO- 
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similar  basis.""  It  is  also  reasonable  to 
expect  that  the  cost  of  cellulosic  ethanol 
would  be  higher  than  corn  ethanol 
because  o^  the  complexity  of  the 
cellulose  conversion  process.  Recently, 
process  improvements  and 
advancements  in  corn  production  have 
considerably  reduced  the  cost  of 
producing  corn  ethanol.  We  also  believe 
it  is  realistic  to  assume  that  cellulose- 
derived  ethanol  process  improvements 
will  be  made  and  that  one  can  likewise 
reasonably  expect  that,  as  the  industry 
matures,  the  cost  of  producing  ethanol 
from  cellulose'will  also  decrease. 

We  calculated  fixed  and  variable 
operating  costs  using  percentages  of 
direct  labor  and  total  installed  capital 
costs.  Following  this  methodology,  we 
estimate  that  producing  a  gallon  of 
ethanol  using  corn  stover  as  a  cellulosic 
feedstock  would  cost  $1.65  in  2012 
(2004  dollars). 

2.  Biodiesel  Production  Costs 

We  based  our  estimate  for  the  cost  to 
produce  biodiesel  on  the  use  of  USDA’s, 
NREL’s  and  EIA’s  biodiesel  computer 
models,  along  with  estimates  from 
engineering  vendors  that  design 
biodiesel  plants.  Biodiesel  fuel  can  be 
made  from  a  wide  variety  of  virgin 
vegetable  oils  such  as  canola,  corn  oil, 
cottonseed,  etc.  though,  the  operating 
costs  (minus  the  costs  of  the  feedstock 
oils)  for  these  virgin  vegetable  oils  are 
similar  to  the  costs  based  on  using  soy 
oil  as  a  feedstock,  according  to  an 
analysis  by  NREL  Biodiesel  costs  are 
therefore  determined  based  on  the  use 
of  soy  oil,  since  this  is  the  most 
commonly  used  virgin  vegetable 
feedstock  oil,  and  the  use  of  recycled 
cooking  oil  (yellow  grease)  as  a 
feedstock.  Production  costs  are  based  on 
the  process  of  continuous 
transesterification,  which  converts  these 
feedstock  oils  to  esters,  along  with  the 
ester  finishing  processes  and  glycerol 
recovery.  The  models  and  vendors  data 
are  used  to  estimate  the  capital,  fixed 
and  operating  costs  associated  with  the 
production  of  biodiesel  fuel, 
considering  utility,  labor,  land  and  any 
other  process  and  operating 
requirements,  along  with  the  prices  for 


Determining  the  Cost  of  Producing  Ethanol 
from  Corn  Starch  and  Lignocellulosic  Feedstix;ks;  A 
Joint  Study  Sponsored  by;  USDA  and  USIXIE, 
October  2000  •  NREL/TP-580-28e93  •  Andrew 
McAloon,  Frank  Taylor,  Winnie  Yee.  USDA, 

Eastern  Regional  Research  Center  Agricultural 
Research  Service;  Kelly  Ibsen,  Robert  Wooley, 
National  Renewable  Energy  Laboratory, 
Biotechnology  Center  for  Fuels  and  (Chemicals, 

1617  Cole  Boulevard,  (Jolden,  (;0,  80401-3393; 
NREL  is  a  USDOE  Operated  by  Midwest  Research 
Institute  •  Battelle  •  Bechtel;  ('.ontract  No.  DE- 
AC36-99-(X110337. 


23966 


Federal  Register / Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Rules  and  Regulations 


feedstock  oils,  methanol,  chemicals  and 
the  byproduct  glycerol. 

The  USDA,  N^L  emd  EIA  models  are 
based  on  a  medium  sized  biodiesel 
plant  that  was  designed  to  process  raw 
degununed  virgin  soy  oil  as  the 
feedstock.  Additionally,  the  EIA  model 
also  contains  a  representation  to 
estimate  the  biodiesel  production  cost 
for  a  plant  that  uses  yellow  grease  as  a 
feedstock.  In  the  USDA  model,  the 
equipment  needs  and  operating 
requirements  for  their  biodiesel  plant 
was  estimated  through  the  use  of 
process  simulation  software.  This 
software  determines  the  biodiesel 
process  requirements  based  on  the  use 
of  established  engineering  relationships, 
process  operating  conditions  and 
reagent  needs.  To  substantiate  the 
validity  and  accuracy  of  their  model, 
USDA  solicited  feedback  from  major 
biodiesel  producers.  Based  on 
responses,  they  then  made  adjustments 
to  their  model  and  updated  their  input 
prices  to  year  2005.  The  NREL  model  is 
also  based  on  process  simulation 
software,  though  the  results  are  adjusted 
to  reflect  NREL’s  modeling  methods, 
using  prices  based  on  year  2002.  The 
output  for  all  of  these  models  was 
provided  in  spreadsheet  format.  We  also 
use  engineering  vendor  estimates  as 
another  source  to  generate  soy  oil  and 
yellow  grease  biodiesel  production 
costs.  These  firms  are  primarily  engaged 
in  the  business  of  designing  biodiesel 
plants. 

The  production  costs  are  based  on  an 
average  biodiesel  plant  located  in  the 
Midwest  using  feedstock  oils  and 
methanol,  which  are  catalyzed  into 
esters  and  glycerol  by  use  of  sodium 
hydroxide.  Because  local  feedstock 
costs,  distribution  costs,  and  biodiesel 
plant  type  introduce  some  variability 
into  cost  estimates,  we  believe  that 
using  an  average  plant  to  estimate 
production  costs  provides  a  reasonable 
approach.  Therefore,  we  simplified  our 
analysis  and  used  costs  based  on  an 
average  plant  and  average  feedstock 
prices  since  the  total  biodiesel  volumes 
forecasted  are  not  large  and  represent  a 
small  firaction  of  the  total  projected 
renewable  volumes. 

The  models  and  vendor  estimates  are 
further  modified  to  use  input  prices  for 
feedstocks,  byproducts  and  energy  that 
reflect  the  effects  of  the  fuels  provisions 
in  the  Energy  Act.  In  order  to  capture  a 
range  of  production  costs,  we  generated 
cost  projections  firom  all  of  the  models 
and  vendors.  We  present  the  details  on 
these  estimates  in  Chapter  7  of  the  RIA. 

For  soy  oil  biodiesel  production,  we 
estimate  a  production  cost  ranging  from 
$1.89  to  $2.15  per  gallon  in  2012  (in 
2004  dollars)  using  these  different 


models  and  sources  of  information.  For  . 
yellow  grease  derived  biodiesel,  we 
used  the  EIA  and  vendor  estimates  to 
generate  total  production  costs  which 
range  from  $1.11  to  $1.56  for  year  2012. 

With  the  current  Biodiesel  Blender 
Tax  Credit  Program,  producers  using 
virgin  vegetable  oil  stocks  receive  a  one 
dollar  per  gallon  tax  subsidy  while 
yellow  grease  producers  receive  50 
cents  per  gallon,  reducing  the  net 
production  cost  to  a  range  of  89  to  115 
cents  per  gallon  for  soy  oil  and  61  to  106 
cents  per  gallon  for  yellow  greased 
derived  biodiesel  fuel  in  2012.  This 
compares  favorably  to  the  projected 
wholesale  diesel  fuel  prices  of  138  cents 
per  gallon  in  2012,  signifying  that  the 
economics  for  biodiesel  are  positive 
under  the  effects  of  the  blender  credit 
program,  though  the  tax  credit  program 
will  expire  in  2008  if  it  is  not  extended. 
Congress  may  later  elect  to  extend  the 
blender  credit  program  following  the 
precedence  used  for  extending  the 
ethanol  blending  subsidies. 

Additionally,  the  Small  Biodiesel 
Blenders  Tax  credit  program  and  state 
tax  and  credit  programs  offer  some 
additional  subsidies  and  credits,  though 
the  benefits  are  modest  in  comparison  to 
the  Blender’s  Tax  credit. 

3.  Diesel  Fuel  Costs 

Biodiesel  fuel  is  blended  into 
highway  and  nonroad  diesel  fuel,  which 
increases  the  volume  and  therefore  the 
supply  of  diesel  fuel  and  thereby 
reduces  the  demand  for  refinery- 
produced  diesel  fuel.  In  this  section,  we 
estimate  the  overall  cost  impact, 
considering  how  much  refinery  based 
diesel  fuel  is  displaced  by  the  forecasted 
production  volume  of  biodiesel  fuel. 

The  cost  impacts  are  evaluated 
considering  the  production  cost  of 
biodiesel  with  and  without  the  subsidy 
ft'om  the  Biodiesel  Blenders  Tax  credit 
program.  Additionally,  the  diesel  cost 
impacts  are  quantified  with  refinery 
diesel  prices  as  forecasted  by  Jacob’s 
which  is  based  on  EIA’s  AEO  2006. 

We  estimate  the  net  effect  that 
biodiesel  production  has  on  overall  cost 
for  diesel  fuel  in  year  2012  using  total 
production  costs  for  biodiesel  and  diesel 
fuel.  The  costs  are  evaluated  based  on 
how  much  refinery  based  diesel  fuel  is 
displaced  by  the  biodiesel  volumes  as 
forecasted  by  EIA,  accounting  for  energy 
density  differences  between  the  fuels. 
The  cost  impact  is  estimated  from  a 
2004  year  basis,  by  multiplying  the 
production  costs  of  each  fuel  by  the 
respective  changes  in  volumes  for 
biodiesel  and  estimated  displaced  diesel 
fuel.  We  further  assume  that  all  of  the 
forecasted  biodiesel  volume  is  used  as 


transport  fuel,  neglecting  minor  uses  in 
the  heating  oil  market. 

For  RFS  cases,  the  net  effect  of 
biodiesel  production  on  diesel  fuel 
costs,  including  the  biodiesel  blenders’ 
subsidy,  is  a  reduction  in  the  cost  of 
transport  diesel  fuel  costs  by  $114 
million  per  year,  which  equates  to  a 
reduction  in  fuel  cost  of  about  0.20 
cents  per  gallon.""*  Without  the  subsidy, 
the  transport  diesel  fuel  costs  are 
increased  by  $91  million  per  year,  or  an 
increase  of  0.16  cents  per  gallon  for 
transport  diesel  fuel. 

B.  Distribution  Costs 

1.  Ethanol  Distribution  Costs 

There  are  two  components  to  the  costs 
associated  with  distributing  the  volumes 
of  ethanol  necessary  to  meet  the 
requirements  of  the  Renewable  Fuels 
Standard  (RFS):  (1)  The  capital  cost  of 
making  the  necessary  upgrades  to  the 
fuel  distribution  infrastructure  system, 
and  (2)  the  ongoing  additional  freight 
costs  associated  with  shipping  ethanol 
to  terminals.  The  most  comprehensive 
study  of  the  inft"astructure  requirements 
for  an  expanded  fuel  ethanol  industry 
was  conducted  for  the  Department  of 
Energy  (DOE)  in  2002. That  study 
provided  the  foundation  for  our 
estimates  of  the  capital  costs  associated 
with  upgrading  the  distribution 
infrastructure  system  as  well  as  the 
freight  costs  to  handle  the  increased 
volume  of  ethanol  needed  to  meet  the 
requirements  of  the  RFS  in  2012. 
Distribution  costs  are  evaluated  here  for 
both  the  RFS  case  and  for  the  EIA  case. 
The  2012  reference  case  against  which 
we  are  estimating  the  cost  of 
distributing  the  additional  volume  of 
ethanol  needed  to  meet  the 
requirements  of  the  RFS  is  3.9  billion 
gallons. 

a.  Capital  Costs  To  Upgrade  Distribution 
System  for  Increased  Ethanol  Volume 

The  2002  DOE  study  examined  two 
cases  regarding  the  use  of  renewable 
fuels  for  estimating  the  capital  costs  for 
distributing  additional  ethanol.  The  first 
assumed  that  5.1  billion  gal/yr  of 
ethanol  would  be  used  in  2010,  and  the 
second  assumed  that  10  billion  gal/yr  of 
ethanol  would  be  used  in  the  2015 
timetable.  We  interpolated  between 
these  two  cases  to  provide  4he 
foundation  for  our  estimate  of  the 
capital  costs  to  support  the  use  of  6.7 
billion  gal/}^"  of  ethanol  in  2012  for  the 


"♦Based  on  EIA’s  AEO  2006,  58.9  billion  gallons 
of  highway  and  off-road  diesel  fuel  is  projected  to 
be  consumed  in  2012. 

Infrastructure  Requirements  for  an  Expanded 
Fuel  Ethanol  Industry,  Downstream  Alternatives 
Inc.,  January  15,  2002. 
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RFS  case.®®  The  10  billion  gal/yr  case 
examined  in  the  DOE  study  was  used  as 
the  foundation  in  estimating  the  capital 
costs  under  the  EIA  projected  case 
examined  in  today’s  rule  of  9.6  billion 
gal/yr  of  ethanol.®^  Our  estimated 
capital  costs  in  this  final  rule  differ  from 
those  in  the  proposed  rule  for  several 
reasons.  We  adjusted  our  capital  costs 
from  those  in  the  proposal  to  reflect  an 
increase  in  the  cost  of  tank  cars  and 
barges  used  to  ship  ethanol  since  the 
DOE  study  was  conducted.  In  addition, 
we  are  assuming  an  increased  reliance 
on  rail  transport  over  that  projected  in 
the  DOE  study.®® 

Table  VII.B.l.a-lcontains  our 
estimates  of  the  infrastructure  changes 
and  associated  capital  costs  for  the  two 
ethanol  use  scenarios  examined  in 
today’s  rule.  Amortized  over  15  years 
with  a  7  percent  cost  of  capital,  the  total 
capital  costs  equate  to  approximately 
1.4  cents  per  gallon  of  ethanol  under  the 
RFS  case  and  1.2  cents  per  gallon  under 
the  EIA  case.®® 


Table  VII. B.1.A-1.— Estimated  EtH- 
ANOL  Distribution  Infrastruc¬ 
ture  Capital  Costs  ($M)  * 


RFS  case 
6.7  Bgal/yr 

EIA  case 
9.6  Bgal/yr 

Fixed  Facilities: 

Retail  . 

20 

44 

Terminals  . 

115 

241 

Mobile  Facilities: 

Transport 

Trucks . 

24 

50 

Barges . 

21 

43 

Rail  Cars  . 

172 

297 

Total  Cap- 

ital  Costs 

1  352 

675 

‘Relative  to  a  3.9  billion  gal/yr  reference 
case. 


b.  Ethanol  Freight  Costs 

The  Energy  Information 
Administration  (EIA)  translated  the 
ethanol  freight  cost  estimates  in  the 
DOE  study  to  a  census  division  basis.®® 


^See  chapter  7.3  of  the  Regulatory  Impact 
Analysis  associated  with  today's  rule  for  additional 
discussion  of  how  the  results  of  the  DAI  study  were 
adjusted  to  reflect  current  conditions  in  estimating 
the  ethanol  distribution  infrastructure  capital  costs 
under  today's  rule. 

For  both  the  6.7  bill  gal/yr  and  9.6  bill  gal/yr 
cases,  the  baseline  from  which  the  DOE  study  cases 
were  projected  was  adjusted  to  reflect  a  3.9  bill  gal/ 
yr  2012  baseline. 

88  This  increased  reliance  on  rail  transport  was 
the  subject  of  a  sensitivity  analysis  conducted  for 
the  proposed  rule. 

8®  These  capital  costs  will  bo  incurred 
incrementally  during  the  period  of  2007-2012  as 
ethanol  volumes  increase.  For  the  purpose  of  this 
analysis,  we  assumed  that  all  capital  costs  were 
incujTod  in  2007. 

Petroleum  Market  Model  of  the  National  Energy 
Modeling  System,  Part  2,  March  2006,  DOE/EIA- 


For  this  final  rule,  we  translated  the  EIA 
projections  into  State-by-State  and 
national  average  freight  costs  to  align 
with  our  State-by-State  ethanol  use 
estimates.  Not  including  capital 
recovery,  we  estimate  that  the  freight 
cost  to  transport  ethanol  to  terminals 
would  range  firom  4  cents  per  gallon  in 
the  Midwest  to  25  cents  per  gallon  to 
the  West  Coast.  On  a  national  basis,  this 
averages  to  11.3  cents  per  gallon  of 
ethanol  under  the  RFS  case  and  11.9 
cents  per  gallon  under  the  EIA  case.®i 
We  adjusted  the  estimated  ethanol 
freight  costs  fi-om  those  in  the  proposal 
by  increasing  the  cost  of  shipping 
ethanol  to  satellite  versus  hub  terminals, 
by  increasing  the  cost  of  gathering 
ethanol  for  lar^  volume  shipments  to 
hub  terminals,  and  by  increasing  the 
percentage  of  ethanol  delivered  to  large 
volume  terminals  versus  the  volume 
delivered  to  lesser  volume  terminals.®^ 
Including  the  cost  of  capital  recovery 
for  the  necessary  distribution  facility 
changes,  we  estimate  the  national 
average  cost  of  distributing  ethcmol  to  be 
12.7  cents  per  gallon  under  the  RFS  case 
and  13.1  cents  per  gallon  under  the  EIA 
case.®®  Thus,  we  estimate  the  total  cost 
for  producing  and  distributing  ethanol 
to  be  between  $1.39  and  $1.45  per 
gallon  of  ethanol,  on  a  nationwide 
average  basis.  This  estimate  includes 
both  the  capital  costs  to  upgrade  the 
distribution  system  and  freight  costs. 

2.  Biodiesel  Distribution  Costs 
•  The  volume  of  biodiesel  used  by  2012 
under  the  RFS  is  estimated  at  300 
million  gallons  per  year.  The  2012 
baseline  case  against  which  we  are 
estimating  the  cost  of  distributing  the 
additional  volume  of  biodiesel  is  30 
million.gallons.®'* 

Thd  capital  costs  associated  with 
distribution  of  biodiesel  are  higher  per 
gallon  than  those  associated  with  the 
distribution  of  ethanol  due  to  the  need 
for  storage  tanks,  blending  systems, 
barges,  tanker  trucks  and  rail  cars  to  be 
insulated  and  in  many  cases  heated 


059  (2006),  http://tonto.eia.doe.gOv/FTPROOT/ 
modeldoc/m059l2006)-2.pdf. 

®>  See  Chapter  7.3  of  the  RIA. 

®7  Hub  terminals  refer  to  those  terminals  where 
ethanol  is  delivered  in  large  volume  shipments 
such  as  by  unit  train  (consisting  of  70  tank  cars  or 
more)  or  marine  barges/tanker.  Satellite  terminals 
are  those  terminals  that  are  either  supplied  from  a 
hub  terminal  or  receive  ethanol  shipments  in 
smaller  quantities  directly  from  the  producer.  See 
Chapter  7  of  the  RIA  regarding  how  these  estimates 
were  adjusted  from  those  in  the  proposal  and  the 
check  of  our  estimates  against  current  ethanol 
freight  rates. 

®8  All  capital  costs  were  assumed  to  be  incurred 
in  2007  and  were  amortized  over  15  years  at  a  7 
percent  cost  of  capital. 

®8  2004  baseline  of  25  million  gallons  grown  with 
diesel  demand  to  2012. 


during  the  winter  months.®®  In  the 
proposal,  we  estimated  that  these 
capital  costs  would  be  approximately 
$50,000,000.  We  adjusted  our  estimate 
of  these  capital  costs  for  this  final  rule 
based  on  additional  information 
regarding  the  c6st  to  install  necessary 
storage  and  blending  equipment  at 
terminals  and  the  need  for  additional 
rail  tank  cars  for  biodiesel.®®  As 
discussed  in  the  RIA,  we  now  estimate 
that  handling  the  increased  biodiesel 
volume  will  require  a  total  capital  cost 
investment  of  $145,500,000  which 
equates  to  about  6  cents  per  gallon  of 
new  biodiesel  volume.®^ 

In  the  proposal,  we  estimated  that  the 
ft'eight  costs  for  ethanol  may  adequately 
reflect  those  for  biodiesel  as  well.  In 
response  to  comments,  we  sought 
additional  information  regarding  the 
ft'eight  costs  for  biodiesel.  This 
information  indicates  that  freight  costs 
for  biodiesel  are  typically  30  percent 
higher  than  those  for  ethanol  which 
translates  into  an  estimate  of  15.5  cents 
per  gallon  for  biodiesel  fteight  costs  on 
a  national  average  basis.®® 

Including  the  cost  of  capital  recovery 
for  the  necessary  distribution  facility 
changes,  we  estimate  the  cost  of 
distributing  biodiesel  to  be  21.5  cents 
per  gallon.  Depending  on  whether  the 
feedstock  is  waste  grease  or  virgin  oil, 
we  estimate  the  total  cost  for  producing 
and  distributing  biodiesel  to  be  between 
$1.33  and  $2.11  per  gallon  of  biodiesel, 
on  a  nationwide  average  basis.®®  This 
estimate  includes  both  the  capital  costs 
to  upgrade  the  distribution  system  and 
fteight  costs,  and  the  wide  range  reflects 
differences  in  different  types  of 
production  feedstocks. 

C.  Estimated  Costs  to  Gasoline 
To  estimate  the  cost  of  increased  use 
of  renewable  fuels,  the  cost  savings  from 
the  phase  out  of  MTBE  and  the 
production  cost  of  alkylate,  we  relied  on 


®8  See  Chapter  1.3  of  the  Regulatory  Impact 
Analysis  associated  with  today's  rule  for  a 
discussion  of  the  special  handling  requirements  for  . 
biodiesel  under  cold  conditions. 

®8  Biodiesel  rail  tank  cars  typically  have  a 
capacity  of  25,500  gallons  as  opposed  to  30,000 
gallons  for  an  ethanol  tank  car.  'Thus,  additional 
tank  cars  are  needed  to  transport  a  given  volume 
of  biodiesel  relative  to  the  same  volume  of  ethanol. 

87  Capital  costs  will  be  incurred  incrementally 
over  the  period  of  2007-2012  as  biodiesel  volumes 
increase.  For  the  purpose  of  this  analysis,  all  capital 
costs  were  assumed  to  be  incurred  in  2007  and  were 
amortized  over  15  years  at  a  7  percent  cost  of 
capital. 

88  The  estimated  ethanol  freight  costs  were 
increased  by  30  percent  to  arrive  at  the  estimate  of 
biodiesel  freight  costs. 

88  See  Section  VII.  A.2.  of  this  preamble  regarding 
biodiesel  production  costs.  We  estimated  2012 
production  costs  of  $1.89  per  gal  for  soy-derived 
biodiesel  and  $1.11  per  gal  for  yellow  grease 
derived  biodiesel. 
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refinery  modeling  conducted  by  Jacob’s 
Consultancy  that  established  baselines 
based  on  2004  volumes,  which  were 
then  used  to  project  a  reference  case  and 
2  control  cases  for  2012.  The  contractor 
developed  a  five  region,  U.S.  demand 
model  in  which  specific  regional  clean 
product  demands  are  sold  at 
hypothetical  regional  terminals. 

1 .  Description  of  Cases  Modeled 

a.  Base  Case  (2004) 

The  baseline  case  was  established  by 
modeling  fuel  volumes  for  2004,  with 
data  on  fuel  properties  provided  to  the 
contractor  by  EPA.  Fuel  property  data 
for  this  base  case  was  built  off  of  2004 
refinery  batch  reports  provided  to  EPA; 
however,  the  base  case  assumed  sulfur 
standards  based  on  gasoline  data  in 
2004,  not  with  fully  phased  in  Tier  2 
gasoline  standards  at  the  30  ppm  level. 
In  addition  we  assumed  the  phase-in  of 
15  ppm  sulfur  standards  for  highway, 
nonroad,  locomotive  and  marine  diesel 
fuel.  The  supply/demand  balance  for 
the  U.S.  was  based  on  gasoline  volumes 
from  ELA  and  the  California  Air 
Resources  Board  (CARB).  Our  decision 
to  use  2004  rather  than  2005  as  the 
baseline  year  was  because  of  the 
refinery  upset  conditions  associated 
with  the  Gulf  Coast  hurricanes  in  2005. 

b.  Reference  Case  (2012) 

The  reference  case  was  based  on 
modeling  the  base  case,  using  2012  fuel 
prices,  and  scaling  the  2004  fuel 
volumes  to  2012  based  on  growth  in  fuel 
demand.  In  addition,  we  scaled  MTBE 
and  ethanol  upward,  in  proportion  to 
gasoline  growth,  and  assumed  the  RFS 
program  would  not  be  in  effect.  For 
example,  if  the  PADD  1  gasoline  pool 
MTBE  oxygen  was  0.5  wt%  in  2004,  the 
reference  case  assumed  it  should  remain 
at  0.5  wt%.  Finally,  we  assumed  the 
MSAT  1  standards  would  remain  in 
place  as  would  the  RFG  oxygen 
mandate.  We  assumed  the  crude  slate 
quality  in  2012  is  the  same  as  the 
baseline  case. 

c.  Control  Cases  (2012) 

Two  control  cases  were  run  for  2012. 
The  assumptions  for  each  of  the  control 
cases  are  summarized  below 

Control  Case  1  (RFS  case);  6.7  billion 
gallons/)nr  (BGY)  of  ethcmol  in  gasoline; 
it  reflects  the  renewable  fuel  mandate. 
We  have  also  assumed  that  0.3  billion 
gallons  of  biodiesel  will  be  consumed  as 
reflected  in  Table  II. A.  1-1.  In  addition. 


>00  EPA  typically  assesses  social  benefits  and 
costs  of  a  rulemaking.  However,  this  analysis  is 
more  limited  in  its  scope  by  examining  the  average 


it  is  assumed  that  no  MTBE  is  in 
gasoline,  MSATl  is  in  place,  the  psi 
waiver  for  conventional  gasoline 
containing  10  volume  percent  ethanol  is 
in  effect,  the  RFS  is  in  effect,  and  there 
is  no  RFG  oxygenate  mandate. 

Control  Case  2  (ELA  case):  Same  as 
Control  Case  1,  except  the  ethanol 
volume  in  gasoline  is  9.6  BGY. 

2.  Overview  of  Cost  Analysis  Provided 
by  the  Contractor  Refinery  Model 

The  estimated  cost  of  increased  use  of 
renewable  fuels,  the  cost  savings  from 
the  phase  out  of  MTBE  and  the  cost  of 
converting  some  of  the  former  MTBE 
feedstocks  to  produce  alkylate, 
isooctane,  and  isooctene  is  provided  by 
the  output  of  the  refinery  Tnodel.  As 
described  in  VII.C.l,  the  cost  analysis 
was  conducted  by  comparing  the  2012 
reference  case  with  the  two  control 
cases  which  are  assumed  to  take  place 
in  2012. 

The  major  factors  which  impact  the 
costs  in  the  refinery  model  are  (1) 
blending  in  more  ethanol,  (2)  adjusting 
the  gasoline  blending  to  lower  RVP,  (3) 
removing  the  MTBE,  (4)  converting 
MTBE  feedstocks  to  other  high  quality 
replacement,  and  (5)  adjusting  for  the 
change  in  gasoline  energy  density.  The 
first  is  the  addition  of  ethanol  to  the 
gasoline  pool.  The  refinery  model 
estimates  the  cost  impact  of  increasing 
the  volume  of  ethanol  in  the  reference 
case  from  3.94  billion  gallons  to  6.67 
and  9.60  billion  gallons  in  the  RFS  and 
EIA  modeled  cases,  respectively.  The 
estimated  production  prices  for  ethanol 
for  the  RFS  and  EIA  cases  are  provided 
above  in  Section  VILA.  We  also  show 
the  results  with  the  federal  and  state 
subsidies  applied  to  the  production 
price  of  ethanol. 

The  addition  of  ethanol  to  wintertime 
gasoline,  and  to  summertime  RFG,  will 
cause  an  increase  of  approximately  1  psi 
in  RVP  which  needs  to  be  offset  to 
maintain  constant  RVP  levels.  One 
method  that  refiners  could  choose  to 
offset  the  increase  in  RVP  is  to  reduce 
the  butane  levels  in  their  gasoline.  To 
some  extent,  the  modeling  results 
showed  some  occurrences  of  that,  but  it 
also  did  not  report  an  overall  increase 
in  butane  sales  as  a  result  of  the 
increased  use  of  ethanol. 

To  convert  the  captive  MTBE  over  to 
alkylate,  after  the  rejection  of  methanol, 
refiners  will  need  to  combine  refinery- 
produced  isobutane  with  the 
isobutylene  that  was  used  as  a  feedstock 
for  MTBE.  The  use  of  the  isobutane  will 


cost  of  production  of  ethanol  and  gasoline  without 
accounting  for  the  effects  of  farm  subsidies  that 


•reduce  the  RVP  of  the  gasoline  pool 
from  which  it  comes,  helping  to  offset 
the  RVP  impacts  of  ethanol.  Also,  the 
increased  production  of  alkylate 
provides  a  low  RVP  gasoline  blendstock 
which  offsets  a  portion  of  the  cracked 
stocks  produced  by  the  fluidized 
catalytic  cracker  unit.  Other  means  that 
the  refinery  model'used  to  offset  the 
high  blending  RVP  of  ethanol  included 
purchasing  gasoline  components  with 
lower  RVP,  producing  more  poly 
gasoline  which  has  low  RVP  and  selling 
more  high-RVP  naphtha  to 
petrochemical  sales. 

3.  Overall  Impact  on  Fuel  Cost 

Based  on  the  refinery  modeling 
conducted  for  today’s  rule,  we  have 
calculated  the  costs  of  these  fuels 
changes  that  will  occur  for  the  RFS  and 
EIA  cases.  The  costs  are  expressed  two 
different  ways.  First,  we  express  the  cost 
of  the  program  without  the  ethanol 
consumption  subsidies  in  which  the 
costs  are  based  on  the  total  accumulated 
cost  of  each  of  the  fuels  changes. 

Second,  we  express  the  cost  with  the 
ethanol  consumption  subsidies 
included  since  the  subsidized  portion  of 
the  renewable  fuels  costs  will  not  be 
represented  to  the  consumer  in  its  fuels 
costs  paid  at  the  pump,  but  instead  by 
being  paid  through  the  state  and  federal 
tax  revenues.  In  all  cases,  the  capital 
costs  are  amortized  at  7  percent  return 
on  investment  (ROI),  and  based  on  2006 
dollars. 

a.  Cost  Without  Ethanol  Subsidies 

Table  VII.C.3.a-l  summarizes  the 
costs  without  ethanol  subsidies  for  each 
of  the  two  control  cases,  including  the 
cost  for  each  aspect  of  the  fuel  changes, 
and  the  aggregated  total  and  the  per- 
gallon  costs  for  all  the  fuel  changes.’®^ 
This  estimate  of  costs  reflects  the 
changes  in  gasoline  that  are  occurring 
with  the  expanded  use  of  ethanol, 
including  the  corresponding  removal  of 
MTBE.  These  costs  include  the  labor, 
utility  and  other  operating  costs,  fixed 
costs  and  the  capital  costs  for  all  the 
fuel  changes  expected.  The  per-gallon 
costs  are  derived  by  dividing  the  total 
costs  over  all  U.S.  gasoline  projected  to 
be  consumed  in  2012.  We  excluded 
federal  and  state  ethanol  consumption 
subsidies  which  avoids  the  transfer 
payments  caused  by  these  subsidies  that 
would  hide  a  portion  of  the  program’s 
costs. 


tend  to  distort  the  market  price  of  agricultural 
commodities. 
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Table  VII.C.3.A-1.— Estimated  Cost  Without  Ethanol  Consumption  Subsidies 

[Million  dollars  and  cents  per  gallon;  7%  ROI  and  2006  dollars] 


RFS  case  6.8 
billion  gals  in¬ 
cremental  to 
reference  case 

EIA  case  9.6 
billion  gals  in¬ 
cremental  to 
reference  case 

EIA  case  9.6 
billion  gals  in¬ 
cremental  to 
RFS  case 

Capital  Costs  ($MM) . 

-5,878  ! 

-7,311 

-1,433 

Amortized  Capital  Costs  ($MM/yr)  . t. 

-647 

-804 

-158 

Fixed  Operating  Cost  (SMM/yr)  . 

-178 

-222 

-43 

Variable  Operating  Cost  ($MM/yr) . 

-201 

-491 

-290 

Fuel  Economy  Cost  ($MM/yr) . 

1,848  ! 

3,255 

1407 

Total  Cost  (SMWyr) . 

823  j 

1739 

915 

Capital  Costs  (c/gal  of  gasoline)  . 

-0.40  1 

-0.49 

-0.10 

Fixed  Operating  Cost  (c/gal  of  gasoline) . 

-0.11 

-0.14 

-0.03 

Variable  Operating  Cost  (c/gal  of  gasoline)  . . . 

-0.12 

-0.30 

-0.18 

Fuel  Economy  Cost  (c/gal  of  gasoline)  . 

1.13 

1.98 

0.86 

Total  Cost  Excluding  Subsidies  (c/gal  of  gasoline) . 

0.50 

1.06 

i  0.56 

Our  analysis  shows  that  when 
considering  all  the  costs  associated  with 
these  fuel  changes  resulting  from  the 
expanded  use  of  subsidized  ethanol  that 
these  various  possible  gasoline  use 
scenarios  will  increase  fuel  costs  by 
$820  million  or  $1,740  million  in  the 
year  2012  for  the  RFS  and  EIA  cases, 
respectively.  Expressed  as  per-gallon 
costs,  these  fuel  changes  would  increase 


fuel  costs  by  0.50  to  1.1  cents  per  gallon 
of  gasoline. 

b.  Gasoline  Costs  Including  Ethanol 
Consumption  Tax  Subsidies 

Table  VII.C.3.b-l  expresses  the  total 
and  per-gallon  gasoline  costs  for  the  two 
control  scenarios  with  tlie  federal  and 
state  ethanol  subsidies  included.  The 
federal  tax  subsidy  is  51  cents  per  gallon 
for  each  gallon  of  new  ethanol  blended 


into  gasoline.  The  state  tax  subsidies 
apply  in  5  states  and  range  from  1.6  to 
29  cents  per  gallon.  The  cost  reduction 
to  the  fuel  industry  and  consumers  is 
estimated  by  multiplying  the  subsidy 
times  the  volume  of  new  ethanol 
estimated  to  be  used  in  the  state.  The 
per-gallon  costs  are  derived  by  dividing 
the  total  costs  over  all  U.S.  gasoline 
projected  to  be  consumed  in  2012. 


Table  VII.C.3.B-1.— Estimated  Cost  Including  Ethanol  Consumption  Subsidies 

[Million  dollars  and  cents  per  gallon;  7%  ROI  and  2006  dollars] 


1 - 

RFS  case  6.8 
billion  gals  in¬ 
cremental  to 
reference  case 

EIA  case  9.6 
billion  gals  in¬ 
cremental  to  1 
reference  case 

EIA  case  9.6 
billion  gals  in¬ 
cremental  to 
RFS  case 

Total  Cost  ($MM/yr) . : . 

823 

1739 

915 

Federal  Subsidy  ($MM/yr)  . 

-1376 

-2865 

-1489 

State  Subsidies  ($MM/yr)  . 

-5 

-31 

-26 

Revised  Total  Cost  ($MM/yr)  . 

-558 

-1158  ! 

-600 

Per-Gallon  Cost  Excluding  Subsidies  (c/gal  of  gasoline) . 

0.50 

1.06 

0.56 

Federal  Subsidy  (c/gal  of  gasoline) . 

-0.84 

-1.74 

-0.90 

State  Subsidies  (c/gal  of  gasoline) . . 

-0.003 

-0.02 

-0.02 

Total  Cost  Including  Subsidies  (c/gal  of  gasoline) . . 

-0.34 

i  -0.71 

I  -0.37 

The  cost  including  subsidies  better 
represents  gasoline’s  production  cost  as 
reflected  to  the  fuel  industry  as  a  whole 
and  to  consumers  “at  the  pump” 
because  the  federal  and  state  subsidies 
tend  to  hide  a  portion  of  the  actual 
costs.  Our  analysis  estimates  that  the 
fuel  industry  and  consumers  will  see  a 
0.34  and  0.71  cent  per  gallon  decrease 
in  the  apparent  cost  of  producing 
gasoline  for  the  RFS  and  EIA  cases, 
respectively. 

VIII.  What  Are  the  Impacts  of  Increased 
Ethanol  Use  on  Emissions  and  Air 
Quality? 

In  this  section,  we  evaluate  the  impact 
of  increased  production  and  use  of 
renewable  fuels  on  emissions  and  air 
quality  in  the  U.S.,  particularly  ethanol 


and  biodiesel.  In  performing  these 
analyses,  we  compare  the  emissions 
which  would  have  occurred  in  the 
future  if  fuel  qualify  had  remained 
unchanged  from  pre-Act  levels  to  those 
which  will  be  either  required  under  the 
Energy  Policy  Act  of  2005  (Energy  Act 
or  the  Act)  or  exist  due  to  market  forces. 

This  approach  differs  from  that 
traditionally  taken  in  EPA  regulatory 
impact  analyses.  Traditionally,  we 
would  have  compared  future  emissions 
with  and  without  the  requirement  of  the 
Energy  Act.  However,  as  described  in 
Section  II,  we  expect  that  total 
renewable  fuel  use  in  the  U.S.  in  2012 
to  exceed  the  Act’s  requirements  even  in 
the  absence  of  the  RFS  program.  Thus, 
a  traditional  regulatory  impact  analysis 
would  have  shown  no  impact  on 


emissions  or  air  quality.  This  is  because, 
strictly  speaking,  if  the  same  volume 
and  types  of  renewable  fuels  are 
produced  and  used  with  and  without 
the  RFS  program,  the  RFS  program  has 
no  impact  on  fuel  quality  and  thus,  no 
impact  on  emissions  or  air  quality. 
However,  levels  of  renewable  fuel  use 
are  increasing  dramatically  relative  to 
both  today  and  the  recent  past,  with 
corresponding  impacts  on  emissions 
and  air  quality.  We  believe  that  it  is 
appropriate  to  evaluate  these  changes 
here,  regardless  of  whether  they  are 
occurring  due  to  economic  forces  or 
Energy  Act  requirements. 

In  the  process  of  estimating  the 
impact  of  increased  renewable  fuel  use, 
we  also  include  the  impact  of  reduced 
use  of  MTBE  in  gasoline.  It  is  the 
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increased  production  and  use  of  ethanol 
which  is  facilitating  the  continued 
production  of  RFG  which  meets  both 
commercial  and  EPA  regulatory 
specifications  without  the  use  of  MTBE. 
Because  of  this  connection,  we  found  it 
impractical  to  isolate  the  impact  of 
increased  ethanol  use  from  the  removal 
of  MTBE. 

A.  Effect  of  Renewable  Fuel  Use  on 
Emissions 

1.  Emissions  From  Gasoline  Fueled 
Motor  Vehicles  and  Equipment 

Several  models  of  the  impact  of 
gasoline  quality  on  motor  vehicle 
emissions  have  been  developed  since 
the  early  1990’s.  We  evaluated  these 
models  and  selected  those  which  were 
based  on  the  most  comprehensive  set  of 
emissions  data  and  developed  using  the 
most  advanced  statistical  tools  for  this 
analysis.  Still,  as  will  be  described 
below,  significant  uncertainty  exists  as 
to  the  effect  of  these  gasoline 
components  on  emissions  from  both 
motor  vehicle  and  nonroad  equipment, 
particularly  from  the  latest  vehicle  and 
engine  models  equipped  with  the  most 
advanced  emission  controls.  Pending 
adequate  funding,  we  plan  to  conduct 
significant  vehicle  and  equipment 
testing  over  thie  next  several  years  to 
improve  our  estimates  of  the  impact  of 
these  additives  and  other  gasoline 
properties  on  emissions.  We  hope  that 
the  results  from  these  test  programs  will 
be  available  for  reference  in  the  future 
evaluations  of  the  emission  and  air 


quality  impacts  of  U.S.  fuel  programs 
required  by  the  Act.^°’ 

The  remainder  of  this  sub-section  is 
divided  into  three  parts.  The  first 
evaluates  the  impact  of  increased 
ethanol  use  and  decreased  MTBE  use  on 
gasoline  quality.  The  second  evaluates 
the  impact  of  increased  ethanol  use  and 
decreased  MTBE  use  on  motor  vehicle 
emissions.  The  third  evaluates  the 
impact  of  increased  ethanol  use  and 
decreased  MTBE  use  on  noiuoad 
equipment  emissions. 

a.  Gasoline  Fuel  Quality 

For  the  final  rulemaking,  we  estimate 
the  impact  of  increased  ethanol  use  and 
decreased  MTBE  use  on  gasoline  quality 
using  refinery  modeling  conducted 
specifically  for  the  RFS  rulemaking.  ^  02 
In  general,  adding  ethanol  to  gasoline 
reduces  the  aromatic  content  of 
conventional  gasoline  and  the  mid-  and 
high-distillation  temperatures  (e.g.,  T50 
and  T90).  RVP  increases  except  in  areas 
where  ethanol  blends  are  not  provided 
a  1.0  RVP  waiver  of  the  applicable  RVP 
standards  in  the  summer.  With  the 
exception  of  RVP,  adding  MTBE 
directionally  produces  the  same 
impacts.  Thus,  the  effect  of  removing 
MTBE  results  in  essentially  the  opposite 
impacts.  Neither  oxygenate  is  expected 
to  affect  sulfur  levels,  as  refiners  control 
sulfur  independently  in  order  to  meet 
the  Tier  2  sulfur  standards. 

The  impacts  of  oxygbnate  use  are 
smaller  with  respect  to  RFG.  This  is  due 
to  RFG’s  VOC  and  toxics  epiission 


performance  specifications,  which  limit 
the  range  of  feasible  fuel  quality  values. 
Thus,  oxygenate  type  or  level  does  not 
consistently  affect  the  RVP  level  and 
aromatic  and  benzene  contents  of  RFG. 

Table  VIII.A.l.a-1  shows  the  fuel 
qucdity  of  a  typical  summertime,  non- 
oxygenated  conventional  gasoline  and 
how  these  qualities  change  with  the 
addition  of  10  volume  percent  ethanol. 
Similarly,  the  table  shows  the  fuel 
quality  of  a  typical  MTBE  RFG  blend 
and  how  fuel  quality  might  change  with 
either  ethanol  use  or  simply  MTBE 
removal.  All  of  these  fuels  are  based,  in 
whole  or  in  part,  on  projections  made  by 
Jacobs  in  their  recent  refinery  modeling 
performed  for  EPA  and  therefore, 
represent  improvements  over  the 
projections  made  for  the  NPRM.  Please 
see  Chapter  2  of  the  RIA  for  a  detailed 
description  of  the  methodologies  used 
to  determine  the  specific  changes  in 
projected  fuel  quality.  As  discussed 
there,  we  use  the  Jacobs  model 
projections  of  RFG  fuel  quality  directly 
in  our  emission  modeling.  For 
conventional  gasoline,  we  use  the  Jacobs 
modeling  described  in  Section  VII  to 
determine  the  change  in  fuel  quality  due 
to  ethanol  use  and  apply  this  change  to 
base  fuel  quality  estimates  contained  in 
EPA’s  NMIM  emission  inventory  model. 
Sulfur  is  not  shown  in  Table  VIII. A. l.a- 
1,  as  it  is  held  constant  at  30  ppm, 
which  is  the  average  Tier  2  sulfur 
standard  applicable  to  all  gasoline  sold 
in  the  U.S.  in  the  timefirame  of  our 
emission  analyses. 


Table  VIII.A.1.A-1. — Typical  Summertime  Fuel  Quality 


1 

Fuel  parameter 

1 - 1 

Conventional  gasoline 

1 

Reformulated  gasoline  ^ 

Typical  9 
RVP 

Ethanol 

blend 

1 

MTBE  blend 

Ethanol 

blend 

Non- 

oxygenated 

blend 

RVP(psi)  . 

8.7 

9.7 

7.0 

i 

7.0  1 

7.0 

T50 . 

218 

205 

179 

184 

175 

T90 . 

332 

329 

303 

335 

309 

E200  . 

41 

50 

60 

58 

52 

E300  . 

82 

82 

89 

82 

88 

Aromatics  (vol%) . 

32 

27 

20 

20 

20 

Olefins  (voi%) . . 

7.7 

7.7 

4 

14 

15 

Oxygen  (wt%)  . .*. . 

0 

3.5 

2.1 

3.5 

0 

Benzene  (vol%)  . 

1.0 

1.0 

0.74 

0.70 

0.72 

®MTBE  blend — Reference  Case  PADD  1  South,  Ethanol  blend — RFS  Case  PADD  1  North,  Non-oxy  blend.  -RFS  Case  PADD  1  South. 


h.  Emissions  From  Motor  Vehicles 

We  use  the  EPA  Predictive  Models  to 
estimate  the  impact  of  gasoline  fuel 
quality  on  exhaust  VOC  and  NOx 
emissions  firom  motor  vehicles.  These 
models  were  developed  in  2000,  in 


Subject  to  funding. 


support  of  EPA’s  response  to 
California’s  request  for  a  waiver  of  the 
RFG  oxygen  mandate.  These  models 
represent  a  significant  update  of  the 
EPA  Complex  Model.  However,  they  are 
still  based  on  emission  data  from  Tier  0 


'“2  Refinery  modeling  performed  in  support  of  the 
original  RFG  rulemaking  is  also  used  to  help 
separate  the  effects  of  the  two  oxygenates. 


vehicles  (roughly  equivalent  to  1990 
model  year  vehicles).  We  based  our 
estimates  of  the  impact  of  fuel  quality 
on  CO  emissions  on  the  EPA 
MOBILES. 2  model.  We  base  our 
estimates  of  the  impact  of  fuel  quality 
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on  exhaust  toxic  emissions  {benzene, 
formaldehyde,  acetaldehyde,  and  1,3- 
butadiene)  primarily  on  the  MOBILE6.2 
model,  updated  to  reflect  the  effect  of 
fuel  quality  on  exhaust  VOC  emissions 
per  the  EPA  Predictive  Models.  Very 
limited  data  are  available  on  the  effect 
of  gasoline  quality  on  PM  emissions. 
Therefore,  the  effect  of  increased 
ethanol  use  on  PM  emissions  can  only 
be  qualitatively  discussed. 

In  responding  to  California’s  request 
for  a  waiver  of  the  RFC  oxygen  mandate 
in  2000,  we  found  that  both  very  limited 
and  conflicting  data  were  available  on 
the  effect  of  fuel  quality  on  exhaust 
emissions  from  Tier  1  and  later 
vehicles. Thus,  we  assumed  at  the 
time  that  changes  to  gasoline  quality 
would  not  affect  VOC.  CO  and  NOx 
exhaust  emissions  from  these 
vehicles. Very  little  additional  data 
have  been  collected  since  that  time  on 
which  to  modify  this  assumption. 
Consequently,  for  our  primary  analysis 
for  today’s  final  rule  we  have 
maintained  the  assumption  that  changes 
to  gasoline  do  not  affect  exhaust 
emissions  from  Tier  1  and  later 
technology  vehicles. 

For  the  NPRM,  we  evaluated  one 
recent  study  by  the  Coordinating 
Research  Council  (CRC)  which  assessed 
the  impact  of  ethanol  and  two  other  fuel 
properties  on  emissions  from  twelve 
2000-2004  model  year  vehicles  (CRC 
study  E-67).  Based  on  comments 
received  on  the  NPRM,  we  evaluated 
four  additional  studies  of  the  fuel- 
emission  effects  of  recent  model  year 
vehicles.  The  results  of  these  test 


programs  indicate  that  emissions  from 
these  late  model  yeat  vehicles  are  likely 
sensitive  to  changes  in  fuel  properties. 
However,  both  the  size  and  direction  of 
the  effects  are  not  consistent  between 
the  various  studies.  More  testing  is  still 
needed  before  confident  predictions  of 
the  effect  of  fuel  quality  on  emissions 
from  these  vehicles  can  be  made. 

In  the  NPRM,  we  developed  two  sets 
of  assumptions  regarding  the  effect  of 
fuel  quality  on  emissions  from  Tier  1 
and  later  vehicles  to  reflect  this 
uncertainty.  A  primary  analysis 
assumed  that  exhaust  emissions  from 
Tier  1  and  later  vehicles  are  not 
sensitive  to  fuel  quality.  This  is 
consistent  with  our  analysis  of 
California’s  request  for  a  waiver  of  the 
RFC  oxygen  mandate.  A  sensitivity 
analysis  assumed  that  the  NMHC  and 
NOx  emissions  from  Tier  1  and  later 
vehicles  were  as  sensitive  to  fuel  quality 
as  Tier  0  vehicles.  Only  one  effect  of 
fuel  quality  on  CO  emissions  was 
assumed,  that  contained  in  EPA’s 
MOBILES. 2  emission  inventory  model. 

The  five  available  studios  of  Tier  1 
and  later  vehicles  support  continuing 
this  approach  for  exhaust  NMHC  and 
NOx  emissions.  The  assumptions 
supporting  both  our  primary  and 
sensitivity  analyses  reasonably  bracket 
the  results  of  the  five  studies.  However, 
we  have  decided  to  perform  a  sensitivity 
analysis  for  CO  emissions,  as  well.  In 
this  case,  we  apply  the  fuel-emission 
effects  from  MOBILES. 2  for  Tier  0 
vehicles  to  Tier  1  and  later  vehicles. 

This  is  analogous  to  the  approach  taken 
for  exhaust  NMHC  and  NOx  emissions. 


We  base  our  estimates  of  fuel  quality 
on  non-exhaust  VOC  and  benzene 
emissions  on  the  EPA  MOBILES. 2 
model.  The  one  exception  to  this  is  the 
effect  of  ethanol  on  permeation 
emissions  through  plastic  fuel  tanks  and 
elastomers  used  in  fuel  line 
connections.  Recent  testing  has  shown 
that  ethanol  increases  permeation 
emissions,  both  by  permeating  itself  and 
increasing  the  permeation  of  other 
gasoline  components.  This  effect  was 
included  in  EPA’s  analysis  of 
California’s  most  recent  request  for  a 
waiver  of  the  RFC  oxygen  requirement, 
but  is  not  in  MOBILES. 2. 'Therefore, 
we  have  added  the  effect  of  ethanol  on 
permeation  emissions  to  MOBILES. 2’s 
estimate  of  non-exhaust  VOC  emissions 
in  assessing  the  impact  of  gasoline 
quality  on  these  emissions. 

No  models  are  available  which 
address  the  impact  of  gasoline  quality 
on  PM  emissions.  Very  limited  data 
indicate  that  ethanol  blending  might 
reduce  exhaust  PM  emissions  under 
very  cold  weather  conditions  (e.g., 

—  20  °F  to  0  °F).  Very  limited  testing  at 
warmer  temperatures  (e.g.,  20  °F  to 
75  °F)  shows  no  definite  trend  in  PM 
emissions  with  oxygen  content.  Thus, 
for  now,  no  quantitative  estimates  can 
be  made  regarding  the  effect  of  ethanol 
use  on  direct  PM  emissions. 

Table  VIII.A.l.b-1  presents  the 
average  per  vehicle  (2012  fleet)  emission 
impacts  of  three  types  of  RFC:  Non- 
oxygenaled,  a  typical  MTBE  RFC  as  has 
been  marketed  in  the  Gulf  Coast,  and  a 
typical  ethanol  RFG  which  has  been 
marketed  in  the  Midwest. 


Table  VIII.A.I.B-1.— Effect  of  RFG  on  Per  Mile  Emissions  From  Tier  0  Vehicles  Relative  to  a  Typical  9psi 

RVP  Conventional  Gasoline  “ 


- ^ - * 

!  1 

!  Non-Oxy  i 

11  Volume  i 

10  Volume 

Pollutant 

Source 

RFG 

1  (percent) 

_ 1 _ _ 

percent 
MTBE  1 

J 

percent 

ethanol 

Exhaust  Emissions 


VOC  . 

EPA  Predictive  Models . 

-13.4 

-15.3 

-9.7 

NOx  . 

-2.4 

-1.7 

7.3 

CO . 

MOBILE6.2  . 

-22 

-31 

-36 

Exhaust  Benzene . 

EPA  Predictive  and  Complex  Models  . 

-21.2 

-29.7 

-38.9 

Formaldehyde . 

-5.9 

19.4 

2.3 

Acetaldehyde  . 

-0.2 

-9.5 

173.7 

1,3-Butadiene . 

20.9 

-29.2 

6.1 

Non-Exhaust  Emissions 


VOC  . 

. .  -  ■  — . . 

.  i  MOBILE6.2  &  CRC  E-65  . 

-30 

-30 

r  ■■ 

-18 

Benzene  . 

. j  MOBILE6.2  &  Complex  Models  . 

-40 

-43 

_ 1 

-32 

“Average  per  vehicle  effects  for  the  2012  fleet  during  summer  conditions. 


The  one  exception  was  the  impact  of  sulfur  on 
emissions  from  these  later  vehicles,  which  is  not  an 
issue  here  due  to  the  fact  that  renewable  fuel  use 
is  not  expected  to  change  sulfur  levels  significantly. 


An  exception  is  that  MOBILE6.2  applies  the 
effect  of  oxygenate  on  CX3  emissions  to  Tier  1  and 
later  vehicles  which  are  expected  to  be  high 
emitters  based  on  their  age  and  mileage. 


•es  For  more  information  on  California’s  request 
for  a  waiver  of  the  RFG  oxygen  mandate  and  the 
Decision  Document  for  EPA’s  response,  see  http:// 
www.epa.gov/otaq/ifg_regs.htmttwaiver. 
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As  can  be  seen,  all  three  types  of  RFG 
produce  significantly  lower  emissions  of 
VOC,  CO  and  benzene  than 
conventional  gasoline.  The  impact  of 
ethanol  RFG  on  non-exhaust  VOC 
emissions  is  lower  than  the  other  two 
types  of  RFC  due  to  the  impact  of 
ethanol  on  permeation  emissions.  The 
impact  of  RFC  on  emissions  of  NOx  and 
the  other  air  toxics  depends  on  the  type 
of  RFC  blend.  The  most  notable  effect 
on  toxic  emissions  in  percentage  terms 
is  the  173  percent  increase  in 
acetaldehyde  with  the  use  of  ethanol. 
However,  as  will  be  seen  below,  base 
acetaldehyde -emissions  are  low  relative 
to  the  other  toxics.  While  not  shown, 
the  total  mass  emissions  of  the  four 
toxic  pollutants  always  decreases,  as 
benzene  is  by  far  the  largest  constituent. 


It  should  be  noted  that  these 
comparisons  assume  that  all  gasoline 
blends  meet  EPA’s  Tier  2  gasoline  sulfur 
standard  of  30  ppm.  Prior  to  the  Tier  2 
program,  RFC  contained  less  sulfur  than 
conventional  gasoline  and  reduced  NOx 
emissions  to  a  greater  degree  compared 
to  conventional  gasoline. 

Historically,  no  non-oxygenated  RFC 
was  sold,  due  to  the  requirement  that 
RFC  contain  at  least  2.0  weight  percent 
oxygen.  However,  with  the  Energy  Act’s 
removal  of  this  requirement,  all  three 
types  of  RFC  blends  can  be  sold  today. 
Increased  use  of  ethanol  in  RFC  would 
therefore  either  replace  MTBE  RFC  or 
non-oxygenated  RFC.  The  former  has 
already  occurred  in  many  areas,  as 
MTBE  was  essentially  removed  from  the 
U.S.  gasoline  market  by  the  end  of  2006. 
The  impact  of  using  ethanol  in  RFC  in 


lieu  of  MTBE  or  no  oxygenate  can  be 
seen  from  comparing  the  relative 
impacts  of  the  various  RFC  blends 
shown  in  Table  VIII.A.l.b-1. 

Blending  RFC  with  ethanol  instead  of 
MTBE  or  no  oxygenate  will  increase 
VOC  and  NOx  emissions  and  decrease 
CO  emissions.  Exhaust  benzene  and 
formaldehyde  emissions  will  decrease, 
but  non-e)diaust  benzene,  acetaldehyde, 
and  1,3-butadiene  emissions  will 
increase.  All  of  these  impacts  are  on  a 
per  vehicle  basis  and  apply  to  Tier  0 
vehicles  only.  The  overall  impact  of 
increased  ethanol  use  on  total  emissions 
of  these  various  pollutants  is  described 
below. 

Table  VIII.A.l.b-2  presents  the  effect 
of  blending  either  MTBE  or  ethanol  into 
conventional  gasoline  while  matching 
octane. 


Table  VIII.A.1.B-2.— Effect  of  MTBE  and  Ethanol  in  Conventional  Gasoline  on  Tier  0  Vehicle  Emissions 
•-  Relative  to  a  Typical  Non-Oxygenated  Conventional  Gasoline^ 


Pollutant 

Source 

11  Volume 
percent 
.MTBE 

10  Volume 
percent 
ethanol 

Exhaust  VOC  . . . 

EPA  Predictive  Models  . 

-9.2 

-7.4 

NOx . 

-2.6 

7.7 

00*=  . 

MOBILE6.2  . 

-6/-11 

-11/-19 

Exhaust  Benzene . 

EPA  Predictive  and  Complex  Models . 

-22.8 

-24.9 

Formaldehyde  . 

-1-21.3 

-^6.7 

Acetaldehyde  . . 

-hO.8 

-hi  56.8 

1,3-Butadiene . 

-3.7 

-13.2 

Non-Exhaust  VOC  . 

MOBILE6.2  . 

Zero 

-t-30 

Non-Exhaust  Benzene  . 

MOBILE6.2  &  Complex  Models  . 

-9.5 

-hi  5.8 

‘Average  per  vehicle  effects  for  the  2012  fleet  during  summer  conditions. 

‘’Assumes  a  1.0  psi  RVP  waiver  for  ethanol  blends. 

<=  The  first  figure  shown  applies  to  normal  emitters;  the  second  applies  to  high  emitters. 


Use  of  either  oxygenate  reduces 
exhaust  VOC  and  CO  emissions,  but 
increases  NOx  emissions.  The  ethanol 
blend  increases  non-exhaust  VOC 
emissions  due  to  the  commonly  granted 
1.0  psi  waiver  of  the  RVP  standard,  as 
well  as  increased  permeation  emissions. 
Both  oxygenated  blends  reduce  exhaust 
benzene  and  1,3-butadiene  emissions. 

As  above,  ethanol  increases  non-exhaust 
benzene  and  acetaldehyde  emissions. 
While  small  amounts  of  MTBE  may 
have  still  been  used  in  CC  in  2004,  for 
our  reference  case  we  have  assumed  that 
all  MTBE  use  was  in  RFC.  Therefore,  we 
are  not  predicting  any  emissions  impact 
related  to  removing  MTBE  from 
conventional  gasoline.  Increased  use  of 
conventional  ethanol  blends  will  be  in 
lieu  of  non-oxygenated  conventional 
gasoline.  Thus,  the  more  relevant 
column  in  Table  VII.A.l.b-2  for  our 
modeling  is  the  last  column,  which 
shows  the  emission  impact  of  a  10 
volume  percent  ethanol  blend  relative  to 
non-oxygenated  gasoline. 


The  exhaust  emission  effects  shown 
above  for  VOC  and  NOx  emissions  only 
apply  to  Tier  0  vehicles  in  our  primary 
analysis.  For  example,  MOBILES. 2 
estimates  that  34  of  exhaust  VOC 
emissions  and  16  of  NOx  emissions 
from  gasoline  vehicles  in  2012  come 
from  Tier  0  vehicles.  In  the  sensitivity 
analysis,  these  effects  are  extended  to  all 
gasoline  vehicles.  The  effect  of  RVP  arid 
permeation  on  non-exhaust  VOC 
emissions  is  temperature  dependent. 

The  figures  shown  above  are  based  on 
the  distribution  of  temperatures 
occurring  across  the  U.S.  in  July. 

We  received  several  comments  related 
to  the  effect  of  ethanol  on  emissions 
from  onroad  vehicles.  None  of  the 
comments  led  us  to  chcuige  the  basic 
approach  taken  to  estimating  the  impact 
of  changing  fuel  quality  described 
above.  Several  comments  suggested  that 
we  expand  our  discussion  of  the 
uncertainty  in  these  fuel  effects  (as  well 
as  the  effects  of  fuel  quality  on 
emissions  from  nonroad  equipment  and 
diesels  described  below).  While  such  an 


expanded  discussion  might  be  generally 
desirable,  the  lack  of  relevant  emission 
data  from  late  model  vehicles  and 
equipment  prevents  this.  We  bejieve 
that  we  have  adequately  described  the 
uncertainty  in  the  emission  estimates 
presented  below  and  our  plans  to  obtain 
more  data  in  order  to  improve  these 
estimates  in  the  near  future. 

c.  Nonroad  Equipment 

To  estimate  the  effect  of  gasoline 
quality  on  emissions  from  nonroad 
equipment,  we  used  EPA’s  NONROAD 
emission  model.  We  used  the  2005 
version  of  this  model,  NONROAD2005, 
which  includes  the  effect  of  ethanol  on 
permeation  emissions  from  most 
nonroad  equipment. 

Only  sulfur  and  oxygen  content  affect 
exhaust  VOC,  CO  and  NOx  emissions  in 
NONROAD.  Since  sulfur  level  is 
assumed  to  remain  constant,  the  only 
difference  in  exhaust  emissions  between 
conventional  and  reformulated  gasoline 
is  due  to  oxygen  content.  Table 
VIII.A.l.c-1  shows  the  effect  of  adding 
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11  volume  percent  MTBE  or  10  volume  percent  ethanol  to  non-oxygenated 

gasoline  on  these  emissions. 

Table  VIII.A.1.C-1.— Effect  MTBE  and  Ethanol  on  Nonroad  Exhaust  Emissions  Relative  to  a  Typical  Non- 

OXYGENATED  GASOLINE 


Base  fuel 


Exhaust  VOC  . 

Non-Exhaust  VOC 

CO . 

NOx . 


4-Stroke  engines 

2-Stroke  engines 

11  Volume 
percent 
MTBE 

10  Volume 
percent 
ethanol 

11  Volume 
percent 
MTBE  1 

1 0  Volume 
percent 
ethanol 

-9 

-16 

-1  1 

-2 

0 

26 

0  1 

26 

-13 

-22 

-13  j 

-23 

+23 

+40 

+37 

+65 

As  can  be  seen,  higher  oxygen  content 
reduces  exhaust  VOC  and  CO  emissions 
significantly,  but  also  increases  NOx 
emissions.  However,  NOx  emissions 
from  these  engines  tend  to  be  fairly  low 
to  start  with,  given  the  fact  that  these 
engines  run  much  richer  than 
stoichiometric.  Thus,  a  large  percentage 
increase  of  a  relative  low  base  value  can 
be  a  relatively  small  increase  in  absolute 
terms. 

Evaporative  emissions  from  nonroad 
equipment  are  impacted  by  only  RVP, 
and  permeation  by  ethanol  content. 

Both  the  RVP  increase  due  to  blending 
of  ethanol  and  its  permeation  effect 
cause  non-exhaust  VOC  emissions  to 
increase  with  the  use  of  ethanol  in 
nonroad  equipment.  The  26  percent 
effect  represents  the  average  impact 
across  the  U.S.  in  July  for  both  2-stroke 
and  4-stroke  equipment.  We  updated 
the  NONROAD2005  hose  permeation 
emission  factors  for  small  spark-ignition 
engines  and  recreational  marine 
watercraft  to  reflect  the  use  of  ethanol. 

For  nonroad  toxics  emissions,  we  base 
ouuestimates  of  the  impact  of  fuel 
quality  on  the  fraction  of  exhaust  VOC 
emissions  represented  by  each  toxic  on 
.MOBILE6.2  (i.e.,  the  same  effects 
predicted  for  onroad  vehicles).  The 
National  Mobile  Inventory  Model 
(NMIM)  contains  estimates  of  the 
fraction  of  VOC  emissions  represented 
by  the  various  air  toxics  based  on 


oxygenate  type  (none,  MTBE  or 
ethanol).  However,  estimates  for 
nonroad  gasoline  engines  running  on 
different  fuel  types  are  limited,  making 
it  difficult  to  accurately  model  the 
impacts  of  changes  in  fuel  quality.  In 
the  recent  final  rule  addressing  mobile 
air  toxic  emissions,  EPA  replaced  the 
toxic-related  fuel  effects  contained  in 
NMIM  with  those  from  MOBIL,E6.2  for 
onroad  vehicles. We  follow  the  same 
methodology  here.  Future  testing  could 
significantly  alter  these  emission  impact 
estimates. 

2.  Diesel  Fuel  Quality:  Biodiesel 

EPA  assessed  the  impact  of  biodiesel 
fuel  on  emissions  in  2002  and  published 
a  draft  report  summarizing  the 
results. This  report  included  a 
technical  analysis  of  biodiesel  effects  on 
regulated  and  unregulated  pollutants 
from  diesel  powered  vehicles  and 
concluded  that  biodiesel  fuels  improved 
PM,  HC  and  CO  emissions  of  diesel 
engines  while  slightly  increasing  their 
NOx  emissions. 

While  the  conclusions  reached  in  the 
2002  pPA  report  relative  to  biodiesel 
effects  on  VOC,  CO  and  PM  emissions 
have  been  generally  accepted,  the 
magnitude  of  the  B20  effect  on  NOx 
remains  controversial  due  to  conflicting 
results  from  different  studies. 

Significant  new  testing  is  being  planned 
with  broad  stakeholder  participation 
and  support  in  order  to  better  estimate 


the  impact  of  biodiesel  on  NOx  and 
other  exhaust  emissions  from  the  in-use 
fleet  of  diesel  engines.  We  hope  to 
incorporate  the  data  from  such 
additional  testing  into  the  analyses  for 
other  studies  required  by  the  Energy  Act 
in  2008  and  2009,  and  into  a  subsequent 
rule  to  set  the  RFS  program  standard  for 
2013  and  later. 

3.  Renewable  Fuel  Production  and 
Distribution 

Areas  experiencing  increased 
renewable  production  will  experience 
the  corresponding  emission  increases 
associated  with  their  production.  The 
primary  impact  of  renewable  fuel 
production  and  distribution  regards  ‘ 
ethanol,  since  it  is  expected  to  be  the 
predominant  renewable  fuel  used  in  the 
foreseeable  future.  We  approximate  the 
impact  of  increased  ethanol  and 
biodiesel  production,  including  com 
and  soy  farming,  on  emissions  based  on 
DOE’S  GREET  model,  version  1.7.  In 
addition,  we  develop  a  second  estimate 
of  emissions  from  ethanol  production 
facilities  using  estimates  of  emissions 
from  current  ethanol  plants  obtained 
from  the  States.  We  also  include 
emissions  effects  resulting  from  the 
transport  of  increased  volumes  of 
renewable  fuels  and  decreased  volumes 
of  gasoline  and  diesel  fuel.  These 
emissions  are  summarized  in  Table 
VIII.A.3-1. 


Table  VIII.A.3-1.— Well-toPump  Emissions  for  Producing  and  Distributing  Renewable  Fuels 

[Grams  per  gallon  ethanol  or  biodiesel]  ^ 


•  Pollutant 

1  GREET1.7 

GREET1.7  +  state  data 

'  Biodiesel— 
GREET1.7 

Current  eth¬ 
anol  plants 

Future  eth- 
!  anol  plants 

j  j 

Current  eth-  Future  eth¬ 
anol  plants  anol  plants 

VOC  . 

1.8 

1.8 

3.6  1  3.2  ! 

37.6 

CO . 

4.0 

'  4.1 

4.4  !  4.3 

12.7 

NOx . 

11.4 

11.4 

10.8  i  13.0  1 

25.1 

4.9 

4.9  ! 

6.1  1  2.8  1 

4.8 

'“71,  Federal  Register,  15804,  March  29,  2006.  Comprehensive  Analysis  of  Biodiesel 

Impacts  on  Exhaust  Emissions,”  Draft  Technical 


Report,  U.S.  EPA,  EPA420-P-02-001,  October 
2002.  http://www.epa.gov/otaq/niodels/biodsI.htin. 
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Table  VIII.A.3-1.— Well-to-Pump  Emissions  for  Producing  and  Distributing  Renewable  Fuels— Continued 

[Grams  per  gallon  ethanol  or  biodiesel]  ® 


' 

Pollutant 

\ 

GREET1.7 

GREET1.7  +  state  data 

Biodiesel— 

GREET1.7 

Current  eth¬ 
anol  plants 

Future  eth¬ 
anol  plants 

Current  eth¬ 
anol  plants 

Future  eth¬ 
anol  plants 

SOx  . 

6.4 

7.2 

9.7 

21.8 

®  Includes  credit  for  reduced  distribution  of  gasoline  and  diesel  fuel. 


At  the  same  time,  areas  with  refineries 
might  experience  reduced  emissions, 
not  necessarily  relative  to  current 
emission  levels,  but  relative  to  those 
which  would  have  occurred  in  the 
future  had  renewable  fuel  use  not  risen. 
However,  to  the  degree  that  increased 
renewable  fuel  use  reduces  imports  of 
gasoline  and  diesel  fuel,  as  opposed  to 
the  domestic  production  of  these  fuels, 
these  reduced  refinery  emissions  will 
occur  overseas  and  not  in  the  U.S. 

Similarly,  areas  with  MTBE 
production  facilities  might  experience 
reduced  emissions  from  these  plants  as 
they  cease  producing  MTBE.  However, 
many  of  these  plants  may  be  converted 
to  produce  other  gasoline  blendstocks, 
such  as  iso-octane  or  alkylate.  In  this 
case,  their  emissions  are  not  likely  to 
change  substantially. 


B.  Impact  on  Emission  Inventories 

We  use  the  NMIM  to  estimate 
emissions  under  the  various  ethanol 
scenarios  on  a  county  by  county  basis. 
NMIM  basically  runs  MOBILE6.2  and 
NONROAD2005  with  county-specific 
inputs  pertaining  to  fuel  quality, 
cunbient  conditions,  levels  of  onroad 
vehicle  VMT  and  nonroad  equipment 
usage,  etc.  We  ran  NMIM  for  two 
months,  July  and  January.  We  estimate 
annual  emission  inventories  by 
summing  the  two  monthly  inventories 
and  multiplying  by  six. 

As  described  above,  we  removed  the 
effect  of  gasoline  fuel  quality  on  exhaust 
VOC  and  NOx  emissions  from  the 
onroad  motor  vehicle  inventories  which 
are  embedded  in  MOBILE6.2.  We  then 
applied  the  exhaust  emission  effects 
from  the  EPA  Predictive  Models.  In  our 
primary  analysis,  we  only  applied  these 
EPA  Predictive  Model  effects  to  exhaust 


VOC  and  NOx  emissions  from  Tier  0 
vehicles.  In  a  sensitivity  case,  we 
applied  them  to  exhaust  VOC  and  NOx 
emissions  fi'om  all  vehicles.  Regarding 
the  effect  of  fuel  quality  on  emissions  of 
four  air  toxics  from  nonroad  equipment 
(in  terms  of  their  fraction  of  VOC 
emissions),  in  all  cases  we  replaced  the 
fuel  effects  contained  in  NMIM  with 
those  for  motor  vehicles  contained  in 
MOBILES. 2.  The  projected  emission 
inventories  for  the  primary  analysis  are 
presented  first,  followed  by  those  for  the 
sensitivity  analysis. 

1.  Primary  Analysis 

The  national  emission  inventories  for 
VOC,  CO  and  NOx  in  2012  with  current 
fuels  (i.e.,  “reference  fuel”)  are 
summarized  in  Table  VIII.B.1-1.  Also 
shown  are  the  changes  in  emissions 
projected  for  the  two  levels  of  ethanol 
use  (i.e.,  “control  cases”)  described  in 
Section  VI. 


Table  Vlll.B.1-1.— 2012  Emissions  Nationwide  From  Gasoline  Vehicles  and  Equipment  Under  Several  Ethanol 

Use  Scenarios — Primary  Analysis 

[Tons  per  year] 


Inventory 

Change  in  inventory  in 

Pollutant 

Reference 

case 

Wf  •«IWI 

RFS  case 

EIA  case 

VOC  . : . . . 1 

5,882,000 

18,000 

'  43;000 

NOx . 

2,487,000 

23,000 

40,000 

CO . 

55,022,000 

-483,000 

-1,366,000 

Benzene . ! . 

178,000 

-3,200 

-7,200 

Formaldehyde  . 

40,400 

-600 

-200 

Acetaldehyde  . 

19,900 

3,400 

7,100 

1,3-Butadiene . . 

18,900 

-200 

-300 

Both  VOC  and  NOx  emissions  are 
projected  to  increase  with  increased  use 
of  ethanol.  However,  the  increases  are 
small,  generally  less  than  2  percent.  CO 
emissions  are  projected  to  decrease  by 
about  0.9  to  2.5  percent.  Benzene 
emissions  are  projected  to  decrease  by 
1.8  to  4.0  percent.  Formaldehyde 
emissions  are  projected  to  decrease 
slightly,  on  the  order  of  0.5  to  1.5 
percent.  1,3-butadiene  emissions  are 


These  emission  estimates  do  not  include  the 
impact  of  the  recent  mobile  source  air  toxic 
standards  (72  FR  8428,  February  26,  2007). 


projected  to  decrease  by  about  1.1  to  1.6 
percent.  The  largest  chemge  is  in 
acetaldehyde  emissions,  an  increase  of 
17.1  to  35.7  percent,  as  acetaldehyde  is 
a  partial  combustion  product  of  ethanol. 

CO  also  participates  in  forming  ozone, 
much  like  VOCs.  CJenerally,  CO  is  15- 
50  times  less  reactive  than  typical  VOC. 
Still,  the  reduction  in  CO  emissions  is 
roughly  27-32  times  the  increase  in 
VOC  emissions  in  the  two  scenarios. 
Thus,  the  projected  reduction  in  CO 
emissions  is  important  from  an  ozone 
perspective.  However,  as  described 
above,  the  methodology  for  projecting 


the  effect  of  ethanol  use  on  CO 
emissions  is  inconsistent  with  that  for 
exhaust  VOC  and  NOx  emissions.  Thus, 
comparisons  between  changes  in  VOC 
and  CO  emissions  are  particularly 
uncertain. 

There  will  also  be  some  increases  in 
emissions  due  to  ethanol  and  biodiesel 
production.  Table  VIII.B.1-2  shows 
estimates  of  annual  emissions  expected 
to  occur  nationwide  due  to  increased 
production  of  ethanol.  These  estimates 
include  a  reduction  in  emissions  related 
to  the  distribution  of  the  displaced 
gasoline.  The  table  reflects  the  use  of 
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emissions  factors  from  DOE’s  GREET  from  the  States.  It  should  be  noted  that  facilities.  New  plants  (and  thus,  the 

model,  version  1.7,  as  well  as  estimates  emissions  in  the  base  case  assume  an  emission  increases)  assume  100%  dry 

of  ethanol  plant  emissions  obtained  80/20  mix  of  dry  mill  and  wet  mill  mill  facilities. 


Table  VIII. Annual  Emissions  Nationwide  From  Ethanol  Production  and  Transportation:  2012 

[Tons  per  year] 


GREET1.7  . 

'  GREET1.7  +  State  data 

Base  case 

RFS  case  |  EIA  case 

1 

Base  case 

RFS  case 

EIA  case 

* 

Emissions 

Increase  in  emissions 

Emissions 

Increase  in  emissions 

VOC  . 

8,000 

5,000 

11,000 

14,000 

10,000 

20,000 

NOx . 

17,000 

13,000 

26,000 

18,000 

14,000 

27,000 

CO . 

49,000 

35,000 

72,000 

56,000 

40,000 

81,000 

PM,o  . 

21,000 

15,000 

1  30,000 

12,000 

9,000 

I  18,000 

SOx  . 

27,000 

20,000 

41,000 

42,000 

30,000 

61,000 

As  can  be  seen,  the  potential  increases 
in  emissions  from  ethanol  production 
and  transportation  are  of  the  same  order 
of  magnitude  as  those  from  ethanol  use, 
with  the  exception  of  CO  emissions.  The 
vast  majority  of  these  emissions  are 
related  to  farming  and  ethanol 
production.  Both  farms  and  ethanol 
plants  are  generally  located  in  ozone 
attainment  areas. 

Where  counties  are  constructing  new 
ethanol  plants,  expanding  existing 
plants,  or  planning  construction  for 
future  plants,  the  average  increase  in 
VOC  and  NOx  emissions  from  plants 
alone  are  about  26  tons/month  VOC  and 
35  tons/month  NOx  using  state  data 
(about  17  tons/month  VOC  and  25  tons/ 
month  NOx  using  GREET  1.7  emission 
factors).  Average  VOC  and  NOx 
emissions  increase  to  about  61  tons/ 
month  and  83  tons/month,  respectively, 
in  the  10%  of  counties  expecting  largest 
increases  in  ethanol  production.  For 
both  VOC  and  NOx,  emissions  estimates 


are  about  35%  less  when  using  the 
GREET  1.7  emission  factors. 

Table  VIII. B. 1-3  shows  estimates  of 
annual  emissions  expected  to  occur 
nationwide  due  to  increased  production 
of  biodiesel.  These  estimates  include  a 
reduction  in  emissions  related  to  the 
distribution  of  the  displaced  diesel  fuel. 
Again,  these  emissions  are  generally 
expected  to  be  in  ozone  attainment 
areas. 

Table  VIII. Annual  Emis¬ 
sions  Nationwide  From  Biodiesel 
Production  and  Transportation 

[Tons  per  year] 


•  Pollutant 

Reference 

inventory; 

30  mill  gal 
biodiesel 
per  year 

2012  Emis¬ 
sions  inven¬ 
tory:  300 
mill  gal 
biodiesel 
per  year 

VOC  . 

1,400 

14,000 

NOx  . 

1,500 

15,000 

CO  . 

800 

8,000 

Table  VIII. B.1-3.— Annual  Emis¬ 
sions  Nationwide  From  Biodiesel 
Production  and  Transpor¬ 
tation — Continued 

[Tons  per  year] 


Pollutant 

Reference 

inventory: 

30  mill  gal 
biodiesel 
per  year 

2012  Emis¬ 
sions  inven¬ 
tory;  300 
mill  gal 
biodiesel 
per  year 

PM,o . 

50 

500 

SOx . 

250 

2.500 

1 _ 

2.  Sensitivity  Analysis 

The  national  emission  inventories  for 
VOC  and  NOx  in  2012  with  current 
fuels  are  sununarized  in  Table  VIII.B.2- 
1.  Here,  the  emission  effects  contained 
in  the  EPA  Predictive  Models  are 
assumed  to  apply  to  all  vehicles,  not 
just  Tier  0  vehicles.  Also  shown  are  the 
changes  in  emissions  projected  for  the 
two  cases  for  future  ethanol  volume. 


Table  VII!.B.2-1.— 2012  Emissions  Nationwide  From  Gasoline  Vehicles  and  Eouipment  Under  Two  Future 

Ethanol  Use  Scenarios— Sensitivity  Analysis 

[Tons  per  year] 


Pollutant 

Inventory 

Change,  in  inventory  in 
control  cases 

Reference 

case 

RFS  case 

EIA  case 

VOC  . ■ . 

NOx . . . 

CO . 

Formaldehyde  . . . 

Acetaldehyde  . 

1,3-Butadiene . ‘ . . 

5,834,000 

2,519,000 

54,315,000 

175,700 

39.600 
19,500 

18.600 

-20,000 
68,000 
-692,000 
-5,000 
-1,100 
3,000 
-400  1 

-4,000 

106,000 

-1,975,000 

-9,400 

-700 

6,600 

-600 

The  overall  VOC  and  NOx  emission 
impacts  of  the  various  ethanol  use 
scenarios  change  to  some  degree  when 
all  motor  vehicles  are  assumed  to  be 
sensitive  to  fuel  ethanol  content.  The 
increase  in  VOC  emissions  turns  into  a 


net  decrease  due  to  a  greater  reduction 
in  exhaust  VOC  emissions  from  onroad 
vehicles.  However,  the  increase  in  NOx 
emissions  gets  la^er,  as  more  vehicles 
are  assumed  to  be  affected  by  ethanol. 
Emissions  of  the  four  air  toxics 


generally  decrease  slightly,  due  to  the 
greater  reduction  in  exhaust  VOC 
emissions. 


’  *  • 
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3.  Local  and  Regional  VOC  and  NOx  summertime  emissions,  as  these  are  .  use  in  those  areas  where  emission 
Emission  Impacts  in  July  most  relevant  to  ozone  formation.  control  is  most  important.  - 

Finally,  we  developed  separately  Table  VIII.B.3-1  presents  our  primary  I 

We  also  estimate  the  percentage  estimates  for:  (1)  RFG  areas,  including  estimates  of  the  percentage  change  in 

change  in  VOC,  NOx.  and  CO  emissions  state  of  California  and  the  portions  VOC,  NOx,  and  CO  emission  inventories  * 

from  gasoline  fueled  motor  vehicles  and  Arizona  where  their  CBG  fuel  for  these  three  types  of  areas.  Note  that 

equipment  in  those  areas  which  actually  programs  apply,  (2)  low  RVP  areas  (j.e.,  the  analyses  here  are  very  similar  to 

experienced  a  significant  change  in  RVP  standards  less  than  9.0  RVP  and  those  described  in  Section  5.1  of  the 

ethanol  use.  Specifically,  we  focused  oh  ^  g  q  standard  This  exception  that  Table  •" 

areas  where  the  market  share  of  ethanol  groupings  helps  to  highlight  the  VIILB. 3-1  below  reflects  50  states  , 

blends  was  projected  to  change  by  50  emissions  impact  of  increased  ethanol  .37  f  stem  states)  and  | 

percent  or  more.  We  also  focused  on  •  excludes  diesel  emissions. 

Table  VIII.B.3-i.^uly  2015  Change  in  Emissions  from  Gasoline  Vehicles  and  Equipment  in  Counties  Where  P 


Ethanol  Use  Changed  Significantly— Primary  Analysis 


other  Areas  (9.0  RVP) 


As  expected,  increased  ethanol  use  increase  in  non-exhaust  VOC  emissions  for  discussion  of  how  ethanol  levels  will 

tends  to  increase'NOx  emissions.  The  exceeds  the  reduction  in  exhaust  VOC  change  at  the  state-level, 

increase  in  low  RVP  and  other  areas  is  emissions.  This  effect  is  muted  with  Table  VIII.B.3-2  presents  the 

greater  than  in  RFG  areas,  since  the  RFG  RFC  due  to  the  absence  of  an  RVP  percentage  change  in  VOC,  NOx,  and 

in  the  RFG  areas  included  in  this  waiver  for  ethanol  blends.  We  would  CO  emission  inventories  under  our 

analysis  all  contained  MTBE.  Also,  expect  very  similar  results  for  2012.  The  sensitivity  case  (i.e.,  when  we  apply  the 

increased  ethanol  use  tends  to  increase  reader  is  referred  to  Chapter  2  of  the  RIA  emission  effects  of  the  EPA  Predictive 
V(X;  emissions,  indicating  that  the  Models  to  all  motor  vehicles). 


Table  VIII.B.3-2.— July  2015  Change  in  Emissions  From  Gasoline  Vehicles  and  Equipment  in  Counties  Where 
Ethanol  Use  Changed  Significantly— Sensitivity  Analysis 
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I 


i 

I 


i 


I 


ii 


I 


Table  VIII.B.3-2.— July  2015  Change  in  Emissions  From  Gasoline  Vehicles  and  Equipment  in  Counties  Where 
Ethanol  Use  Changed  Significantly— Sensitivity  Analysis— Continued 


Ethanol  use 

RFS  case 

EIA  case 

CO  . 

-9.0% . 

-8.9%. 

Directionally,  the  changes  in  VOC  and 
NOx  emissions  in  the  various  areas  are 
consistent  with  those  from  our  primary 
analysis.  The  main  difference  is  that  the 
increases  in  VOC  emissions  are  smaller, 
due  to  more  vehicles  experiencing  a 
reduction  in  exhaust  VOC  emissions, 
and  the  increases  in  NOx  emissions  are 
larger. 

C.  Impact  on  Air  Quality 

We  estimate  the  impact  of  increased 
ethanol  use  on  the  ambient 
concentrations  of  two  pollutants:  Ozone 
and  PM.  Quantitative  estimates  are 
made  for  ozone,  while  only  qualitative 
estimates  can  be  made  currently  for 
ambient  PM.  These  impacts  are 
described  below. 

1.  Impact  of  Increased  Ethanol  Use  on 
Ozone 

We  use  a  metamodeling  tool 
developed  at  EPA,  the  ozone  response 
surface  metamodel  (Ozone  RSM),  to 
estimate  the  effects  of  the  projected, 
changes  in  emissions  from  gasoline 


vehicles  and  equipment  for  the  RFS  and 
EIA  cases.  We  included  the  estimated 
changes  in  emissions  from  renewable 
fuel  production  and  distribution. 
Because  of  limitations  in  the  Ozone 
RSM,  we  could  not  easily  assign  these 
emissions  to  the  specific  counties  where 
the  plants  are  or  are  expected  to  be 
located.  Instead,  we  assigned  all  of  the 
emissions  related  to  renewable  fuel 
production  and  distribution  to  the  set  of 
states  expected  to  contain  most  of  the 
production  facilities. 

The  Ozone  RSM  was  created  using 
multiple  runs  of  the  Comprehensive  Air 
Quality  Model  with  Extensions  (CAMx). 
Base  and  proposed  control  CAMx 
metamodeling  was  completed  for  the 
year  2015  over  a  modeling  domain  that 
includes  all  or  part  of  37  Eastern  U.S. 
states,  plus  the  District  of  Columbia.  For 
more  information  on  the  Ozone  RSM, 
please  see  Chapter  5  of  the  RIA  for  this 
hnal  rule. 

The  Ozone  RSM  limits  the  number  of 
geographically  distinct  changes  in  VOC 


and  NOx  emissions  which  can  be 
simulated.  As  a  result,  we  could  not 
apply  distinct  changes  in  emissions  for 
each  county.  Therefore,  two  separate 
runs  were  made  with  different  VOC  and 
NOx  emissions  reductions.  We  then 
selected  the  ozone  impacts  from  the 
various  runs  which  best  matched  the 
VOC  and  NOx  emission  reductions  for 
that  county.  This  models  the  impact  of 
local  emissions  reasonably  well,  but 
loses  some  accuracy  with  respect  to 
ozone  transport.  No  ozone  impact  was 
assumed  for  areas  which  did  not 
experience  a  significant  change  in 
ethanol  use.  The  predicted  ozone 
impacts  of  increased  ethanol  use  for 
those  areas  where  ethanol  use  is 
projected  to  change  by  more  than  a  50% 
market  share  are  summarized  in  Table 
VIII.C.1-1.  As  shown  in  the  Table  5.1- 
2  of  the  RIA,  national  average  impacts 
(based  on  the  37-state  area  modeled) 
which  include  those  areas  where  no 
change  in  ethanol  use  is  occurring  are 
considerably  smaller. 


Table  VIII.C.1-1.— Impact  on  8-Hour  Design  Value  Equivalent  Ozone  Levels  (ppb)^ 


Primary  analysis  j 

Sensitivity  analysis 

RFS  case 

EIA  case 

RFS  case 

EIA  case 

Minimum  Change . 

-0.015 

0.000 

-0.115 

0.028 

Maximum  Change . 

0.329 

0.337 

0.624 

0.549 

Average  Change  . 

0.153 

0.181 

0.309 

0.325 

Population-Weighted  Change  . 

0.154 

0.183 

0.272 

0.315 

°ln  comparison  to  the  80  ppb  S-hopr  ozone  standards. 

^  Only  for  those  areas  experiencing  a  change  in  ethanol  blend  market  share  of  at  least  50  percent. 


As  can  be  seen,  ozone  levels  generally 
increase  to  a  small  degree  with 
increased  ethanol  use.  This  is  likely  due 
to  the  projected  increases  in  both  VOC 
and  NOx  emissions.  Some  areas  do  see 
a  small  decrease  in  ozone  levels.  In  our 
primary  analysis,  where  exhaust 
emissions  from  Tier  1  and  later  onroad 
vehicles  are  assumed  to  be  unaffected 
by  ethanol  use,  the  population- weighted 
increase  in  ambient  ozone  levels  in 
those  areas  where  ethanol  use  changed 
significantly  is  0.154-0.183  ppb.  Since 
the  8-hour  ambient  ozone  standard  is  85 
ppb,  this  increase  represents  about  0.2 
percent  of  the  standard,  a  very  small 
percentage. 

In  our  sensitivity  analysis,  where 
exhaust  emissions  from  Tier  1  and  later 
onroad  vehicles  are  assumed  to  respond 


to  ethanol  like  Tier  0  vehicles,  the 
population-weighted  increase  in 
ambient  ozone  levels  is  slightly  less 
than  twice  as  high,  or  0.272-0.315  ppb. 
This  increase  represents  about  0.35 
percent  of  the  standard. 

There  are  a  number  of  important 
caveats  concerning  these  estimates. 
First,  the  emission  effects  of  adding 
ethanol  to  gasoline  are  based  on 
extremely  limited  data  for  recent 
vehicles  and  equipment.  Second,  the 
Ozone  RSM  does  not  account  for 
changes  in  CO  emissions.  As  shown 
above,  ethanol  use  should  reduce  CO 
emissions  signifrcantly,  directionally 
reducing  ambient  ozone  levels  in  those 
areas  where  ozone  formation  is  VOC- 
limited.  (Ozone  levels  in  areas  which 
are  NOx-limited  are  less  likely  to  be 


affected  by  a  change  in  CO  emissions.) 
The  Ozone  RSM  also  does  not  account 
for  changes  in  VOC  reactivity.  With 
additional  ethanol  use,  the  ethanol 
content  of  VOC  should  increase.  Ethanol 
is  less  reactive  than  the  average  VOC. 
Therefore,  this  change  should  also 
reduce  ambient  ozone  levels  in  a  way 
not  addressed  by  the  Ozone  RSM,  again 
in  those  areas  where  ozone  formation  is 
predominantly  VOC-limited.  Because  of 
these  limitations,  an)’one  interested  in 
the  impact  of  increased  ethanol  use  on 
ozone  in  any  particular  area  should 
utilize  more  comprehensive  dispersion 
modeling  which  accounts  for  these  and 
other  important  factors. 

We  received  several  requests  in 
comments  on  the  proposal  to  quantify 
the  impact  of  the  reduced  CO  emissions 
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and  VOC  reactivity  on  ozone.  As 
discussed  in  the  S&A  document,  this  is 
not  possible  without  running  more 
sophisticated  ambient  dispersion 
models.  The  impact  of  CO  emissions 
and  VOC  reactivity  on  ozone  vary 
significantly  depending  on  ambient 
conditions  and  the  relative  amount  of 
VOC  and  NOx  in  the  atmosphere. 
Therefore,  general  rules  of  thumb 
cannot  be  applied. 

Moving  to  health  effects,  exposure  to 
ozone  has  been  linked  to  lung  function 
decrements,  respiratory  symptoms, 
aggravation  of  asthma,  increased 
hospital  and  emergency  room  visits, 
increased  asthma  medication,  usage, 
inflammation  of  the  lungs,  and  a  variety 
of  other  respiratory  effects  and 
cardiovascular  effects  including 
premature  mortality.  Ozone  can  also 
adversely  affect  the  agricultural  and 
forestry  sectors  by  decreasing  yields  of 
crops  and  forests.  Although  the  health 
and  welfare  impacts  of  changes  in 
ambient  ozone  levels  are  typically 
quantified  in  regulatory  impact 
analyses,  we  do  not  evaluate  them  for 
this  analysis.  On  average,  the  changes  in 
ambient  ozone  levels  shown  above  are 
small  and  would  be  even  smaller  if 
changes  in  CO  emissions  and  VOC 
reactivity  were  taken  into  account.  The 
increase  in  ozone  would  likely  lead  to 
negligible  monetized  impacts.  We 
therefore  do  not  estimate  and  monetize 
ozone  health  impacts  for  the  changes  in 
renewable  use  due  to  the  small 
magnitude  of  this  change,  and  the 
uncertainty  present  in  the  air  quality 
modeling  conducted  here,  as  well  as  the 
uncertainty  in  the  underlying  emission 
effects  themselves  discussed  earlier. 

2.  Particulate  Matter 

Ambient  PM  can  come  from  two 
distinct  sources.  First,  PM  can  be 
directly  emitted  into  the  atmosphere. 
Second,  PM  can  be  formed  in  the 
atmosphere  from  gaseous  pollutants. 
Gasoline-fueled  vehicles  and  equipment 
contribute  to  ambient  PM 
concentrations  in  both  ways. 

As  described  above,  we  are  not 
currently  able  to  predict  the  impact  of 
fuel  quality  on  direct  PM  emissions 
from  gasoline-fueled  vehicles  or 
equipment.  Therefore,  we  are  unable  at 
this  time  to  project  the  effect  that 
increased  ethanol  use  will  have  on 
levels  of  directly  emitted  PM  in  the 
atmosphere. 

PM  can  also  be  formed  in  the 
atmosphere  (termed  secondary  PM  here) 
from  several  gaseous  pollutants  emitted 
by  gasoline-fueled  vehicles  and 
equipment.  Sulfur  dioxide  emissions 
contribute  to  ambient  sulfate  PM.  NOx 
emissions  contribute  to  ambient  nitrate 


PM.  VOC  emissions  contribute  to 
ambient  organic  PM.  Increased  ethanol 
use  is  not  expected  to  change  gasoline 
sulfur  levels,  so  emissions  of  sulfur 
dioxide  and  any  resultant  ambient 
concentrations  of  sulfate  PM  are  not 
expected  to  change.  Increased  ethanol 
use  is  expected  to  increase  NOx 
etnissions,  so  the  possibility  exists  that 
ambient  nitrate  PM  levels  could 
increase.  Increased  ethanol  is  generally 
expected  to  increase  total  VOC 
emissions,  which  could  also  impact  the 
formation  of  secondary  organic  PM. 
However,  while  non-exhaust  VOC 
emissions  are  expected  to  increase, 
exhaust  VOC  emissions  are  expected  to 
decrease.  Generally,  the  higher  the 
molecular  weight  of  the  specific  VOC 
emitted,  the  greater  the  likelihood  it  will 
form  PM  in  the  atmosphere.  Non¬ 
exhaust  VOC  is  predominantly  low  in 
molecular  weight,  as  much  of  it  is  due 
to  fuel  evaporating.  Thus,  emissions  of 
VOCs  likely  to  form  PM  in  the 
atmosphere  are  likely  decreasing  with 
ethanol  use. 

The  formation  of  secondary  organic 
PM  is  very  complex,  due  in  part  to  the 
wide  variety  of  VOCs  emitted  into  the 
atmosphere.  The  degree  to  which  a 
specific  gaseous  VOC  reacts  to  form  PM 
in  the  atmosphere  depends  on  the  types 
of  reactions  that  specific  VOC  undergoes 
and  the  products  of  those  reactions. 

Both  of  these  factors  depend  on  other 
pollutemts  present,  such  as  the  hydroxyl 
radical,  ozone,  NOx  and  other  reactive 
compounds.  The  relative  mass  of 
secondary  PM  formed  per  mass  of 
gaseous  VOC  emitted  can  also  depend 
on  the  total  concentration  of  gaseous 
VOC  and  organic  PM  in  the  atmosphere. 
Most  of  the  secondary  organic  PM  exists 
in  a  continually  changing  equilibrium 
between  the  gaseous  and  PM  phases. 
Both  the  rates  of  these  reactions  and  the 
gaseous-PM  equilibria  depend  on 
temperature,  so  seasonal  differences  can 
be  expected. 

Recent  smog  chamber  studies  have  , 
indicated  that  gaseous  aromatic  VOCs 
can  form  secondary  PM  under  certain 
conditions.  These  compounds  comprise 
a  greater  fraction  of  exhauSt  VOC 
emissions  than  non-exhaust  VOC 
emissions,  as  non-exhaust  VOC 
emissions  are  dominated  by  VOCs  with 
relatively  high  vapor  pressures. 

Aromatic  VOCs  tend  to  have  lower 
vapor  pressures.  As  increased  ethanol 
use  is  expected  to  reduce  exhaust  VOC 
emissions,  emissions  of  aromatic  VOCs 
should  also  decrease.  In  addition, 
refiners  are  expected  to  reduce  the 
aromatic  content  of  gasoline  by  5 
volume  percentage  points  as  ethanol  is 
blended  into  gasoline.  Emissions  of 
aromatic  VOCs  should  decrease  witH 


lower  concentrations  of  aromatics  in 
gasoline.  Thus,  emissions  of  gaseous 
aromatic  VOCs  could  decrease  for  both 
reasons. 

Overall,  we  expect  that  the  decrease 
in  secondary  organic  PM  is  likely  to 
exceed  the  increase  in  secbndary  nitrate 
PM.  In  1999,  NOx  emissions  firom 
gasoline-fueled  vehicles  and  equipment 
comprised  about  20%  of  national  NOx 
emissions  from  all  sources.  In  contrast, 
gasoline-fueled  vehicles  and  equipment 
comprised  over  60%  of  all  national 
gaseous  aromatic  VOC  emissions.  The 
percentage  increase  in  national  NOx 
emissions  due  to  increased  ethanol  use 
should  be  smaller  than  the  percentage 
decrease  in  national  emissions  of 
gaseous  aromatics.  Finally,  in  most 
urban  areas,  ambient  levels  of  secondary 
organic  PM  exceed  those  of  secondary' 
nitrate  PM.  Thus,  directionally,  we 
expect  a  net  reduction  in  ambient  PM 
levels  due  to  increased  ethanol  use. 
However,  we  are  unable  to  quantify  this 
reduction  at  this  time. 

EPA  currently  utilizes  the  CMAQ 
model  to  predict  ambient  levels  of  PM 
as  a  function  of  gaseous  and  PM 
emissions.  This  model  includes 
mechanisms  to  predict  the  formation  of 
nitrate  PM  from  NOx  emissions. 
However,  it  does  not  currently  include 
any  mechanisms  addressing  the 
formation  of  secondary  organic  PM.  EPA 
is  currently  developing  a  model  of 
secondary  organic  PM  from  gaseous 
toluene  emissions.  We  plan  to 
incorporate  this  mechanism  into  the 
CMAQ  model  in  2007.  The  impact  of 
other  aromatic  compounds  will  be 
added  as  further  research  clarifies  their 
role  in  secondary  organic  PM  formation. 
Therefore,  we  expect  to  be  able  to 
quantitatively  estimate  the  impact  of 
decreased  toluene  emissions  and 
increased  NOx  emissions  due  to 
increased  ethanol  use  as  part  of  future 
analyses  of  U.S.  fuel  requirements 
required  by  the  Act. 

IX.  Impacts  on  Fossil  Fuel  Consumption 
and  Related  Implications 

Renewable  fuels  have  been  of 
significant  interest  for  many  years  due 
to  their  potential  to  displace  fossil  fuels, 
which  have  often  been  targeted  as 
primary  contributors  to  emissions  of 
greenhouse  gases  such  as  carbon 
dioxide,  and  national  energy  concerns 
primarily  due  to  an  increasing 
dependence  on  foreign  sources  of 
petroleum.  In  the  Notice  of  Proposed 
Rulemaking,  we  provided  a  preliminary 
assessment  of  the  greenhouse  gas 
emission  and  energy  impacts  of 
renewable  fuel  and  an  initial  assessment 
of  the  economic  value  of  renewable  fuel 
displacing  petroleum-based  fuels.  We 
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also  indicated  that  we  would  be 
updating  an  analysis  of  energy  security 
impacts  that  had  been  prepared  by 
analysts  at  the  Oak  Ridge  National 
Laboratory  (ORNL)  of  the  Deptulment  of 
Energy.  We  present  some  discussion  of 
that  analysis  here. 

We  also  performed  a  full  lifecycle  or 
well-to-wheel  analysis  for  this  final  rule 
to  estimate  the  GHG  and  fossil  energy 
reductions  from  replacing  petroleum 
based  fuels  with  renewable  fuels. 
Argonne  National  Laboratory’s  (ANL) 
GREET  model  was  utilized  for  this 
lifecycle  analysis.  Table  IX-1 
summcU'izes  this  model’s  estimated 
impact  that  increases  in  the  use  of 
renewable  fuels  are  projected  to  have  on 


GHG  emissions  and  fossil  fuel 
consumption  for  the  two  renewable  fuel 
volume  scenarios  considered  in  this 
final  rulemaking  relative  to  the 
reference  case.  As  described  later  in  this 
section,  the  results  in  Table  IX— 1  are 
based  on  a  number  of  input  assumptions 
including  coal  being  used  as  process 
fuel  in  14%  of  ethanol  facilities. 

As  noted  in  Section  III,  although  we 
have  chosen  to  base  our  lifecycle 
analyses  on  Argonne  National 
Laboratory’s  GREET  model  there  are  a 
veu'iety  of  other  lifecycle  models  and 
analyses  available.  The  choice  of  model 
inputs  and  assumptions  all  have  a 
bearing  on  the  results  of  lifecycle 
analyses,  and  many  of  these 


assumptions  remain  the  subject  of 
debate  among  researchers.  Lifecycle 
analyses  must  also  contend  with  the  fact 
that  the  inputs  and  assumptions 
generally  represent  industry-wide 
averages  even  though  energy  consumed 
and  emissions  generated  can  vary 
widely  from  one  facility  or  process  to 
another. 

There  currently  exists  no  organized, 
comprehensive  dialogue  among 
stakeholders  about  the  appropriate  tools 
and  assuipptions  behind  any  lifecycle 
analyses.  We  will  be  initiating  more 
comprehensive  discussions  about 
lifecycle  analyses  with  stakeholders  in 
the  near  future. 


Table  IX-1.— GREET  Model  Lifecycle  Reductions  From  Increased  Renewable  Fuel  Use  Relative  to  the  2012 

Reference  Case 


RFS  case  i  EIA  case 


Reduction  j  !  Reduction 


j  %  of  trans. 
sector 


Fossil  Energy  (QBtu)  . 

Petroleum  Energy  (Bgal)  . 

GHG  Emissions  (MMT  CO^-eq.) 
C02  Emissions  (MMT  CO2)  . 


X 


0.15 

0.48  i 

-0.27 

0.85 

2.0 

0.82 

3.9 

1.60 

8.0 

0.36 

13.1 

0.59 

11.0 

0.52 

19.5 

0.93 

We  used  the  petroleum  energy 
reductions  shown  in  Table  IX-1  to 
determine  implications  on  imports  of 
petroleum  products.  Our  analysis  found 
that  calculated  petroleum  energy 
reductions  come  almost  entirely  from 
imports  of  finished  products  in  this 
2012  case  and  amount  to  the  equivalent 
of  123,000  barrels  of  transportation  fuel 
under  the  RFS  case  and  240,000  barrels 
of  transportation  fuel  for  the  EIA  case. 

Another  effect  of  increased  use  of 
renewable  fuels  in  the  U.S.  is  that  it 
diversifies  the  energy  sources  in  making 
transportation  fuel.  Diverse  sources  of 
fuel  energy  reduce  both  financial  and 
strategic  risks  associated  with  a 
potential  disruption  in  supply  or  a  spike 
in  cost  of  a  particular  energy  source. 

This  reduction  in  risks  is  a  measure  of 
improved  energy  security.  The  ORNL 
report  used  an  “oil  premium’’  approach 
to  identify  those  energy-security  related 
impacts  which  are  not  reflected  in  the 
market  price  of  oil,  and  which  are 
expected  to  change  in  response  to  an 
incremental  chemge  in  the  level  of  U.S. 
oil  imports. 

The  following  sections  provide  a  more 
complete  description  of  our  analyses  of 
the  (2HG  emissions,  fossil  fuel,  oil 
imports,  and  energy  security  impacts  of 
this  final  rule. 


Greenhouse  gases,  Regulated  Emissions,  and 
Energy  use  in  Transportation. 


A.  Impacts  on  Lifecycle  GHG  Emissions 
and  Fossil  Energy  Use 

Although  the  use  of  renewable  fuels 
in  the  transportation  sector  directly 
displaces  some  petroleum  consumed  as 
.motor  vehicle  fuel,  this  displacement  of 
petroleum  is  in  fact  only  one  aspect  of 
the  overall  impact  of  renewable  fuels  on 
fossil  fuel  use.  Fossil  fuels  are  also  used 
in  producing  and  transporting 
renewable  feedstocks  such  as  plants  or 
animal, byproducts,  in  converting  the 
renewable  feedstocks  into  renewable 
fuel,  and  in  transporting  and  blending 
the  renewable  fuels  for  consumption  as 
motor  vehicle  fuel.  To  estimate  the  true 
impacts  of  increases  in  renewable  fuels 
on  fossil  fuel  use,  modelers  attempt  to 
take  many  or  all  these  steps  into 
account. 

Similarly,  energy  is  used  and  GHGs 
emitted  in  the  pumping  of  oil, 
transporting  the  oil  to  the  refinery, 
refining  the  crude  oil  into  finished 
transportation  fuel,  transporting  the 
refined  gasoline  or  diesel  fuel  to  the 
consumer  and  then  burning  the  fuel  in 
the  vehicle.  Such  analyses  are  termed 
lifecycle  or  well-to-wheels  analyses.  We 
performed  a  full  lifecycle  analysis  as 
part'  of  this  final  rulemaking  to 
determine  the  GHG  and  fossil  energy 


reductions  from  the  increased  use  of 
renewable  fuels. 

This  lifecycle  assessment  approach 
and  rationale  were  highlighted  in  the 
proposal.  Comments  received  focused 
mainly  on  improving  the  process,  for 
example  the  choice  of  lifecycle  model 
used  and  initiating  a  stakeholder 
dialogue  to  build  consensus  around  the 
assumptions  and  approach.  In  general 
comments  were  supportive  of  using  a 
full  lifecycle  assessment  approach,  but 
differed  on  the  appropriate  model  and 
associated  assumptions  EPA  should  use 
in  its  analysis. 

1.  Time  Frame  and  Volumes  Considered 

The  results  presented  in  this  analysis 
represent  a  snapshot  in  time.  They 
represent  annual  GHG  and  fossil  fuel 
savings  in  the  year  considered,  in  this 
case  2012.  Consistent  with  the 
emissions  modeling  described  in 
Section  VII,  our  analysis  of  the  GHG  and 
fossil  fuel  consumption  impacts  of 
renewable  fuel  use  was  conducted  using 
three  volume  scenarios.  The  first 
scenario  was  the  same  reference  case 
used  elsewhere  in  this  final  rulemaking. 
The  reference  case  scenario  provided 
the  point  of  comparison  for  the  other 
two  scenarios.  The  other  two  renewable 
fuel  scenarios  for  2012  represented  the 
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RFS  program  requirements  and  the 
volume  projected  by  EIA. 

In  both  the  RFS  and -EIA  scenarios,  we 
assumed  that  the  biodiesel  production 
volume  would  be  0.303  billion  gallons 
based  on  EIA  AE02006  projections. 
Furthermore,  for  both  scenarios  we 
assume  that  250  million  gallons  of 
ethanol  that  qualify  for  cellulosic 
biomass  ethanol  credit  will  be  produced 
in  2012  from  corn  using  biomass  as  the 
process  energy  source.  The  remaining 
renewable  fuel  volumes  in  each  scenario 
would  be  ethanol  made  from  corn  and 
imports.  The  import  volume  is  based  on 
El/V’s  projections  for  the  percent  of  total 
ethanol  volume  supplied  by  imports  in 
2012.  The  total  volumes  for  all  three 
scenarios  are  shown  in  Table  II.A.1-1. 

For  the  purposes  of  calculating  this 
difference  or  the  amount  of 
conventional  fuel  no  longer  consumed — 
that  is,  displaced — as  a  result  of  the  use 
of  the  replacement  renewable  fuel,  we 
assumed  the  ethanol  volumes  shown  in 
Table  II.A.1-1  are  5%  denatured.  The 
ethanol  volumes  were  adjusted  down  to 
represent  pure  (100%)  ethanol, 
biodiesel  volumes  were  not  adjusted. 
The  adjusted  volumes  were  then 
converted  to  total  Btu  using  the 
appropriate  voliunetric  energy  content 
values  (76,000  Btu/gal  for  ethanol, 
115,000  Btu/gal  for  gasoline,  118,000 
Btu/gal  for  biodiesel,  and  130,000  Btu/ 
gal  for  diesel  fuel).  We  make  the 
assumption  that  vehicle  energy 
efficiency  will  not  be  affected  by  the 
presence  of  renewable  fuels  (i.e., 
efficiency  of  combusting  one  Btu  of 
ethanol  is  equal  to  the  efficiency  of 
combusting  one  Btu  of  gasoline). 

This  lifecycle  analysis  is  conducted 
without  any  regard  to  the  geographic 
attributes  of  where  emissions  or  energy 
use  occurs:  the  model  represents  global 
reductions  in  GHG  emissions  and 
energy  use,  not  just  those  occurring  in 
the  U.S.  For  example,  under  a  full 
lifecycle  assessment  approach,  the 
savings  associated  with  reducing 
overseas  crude  oil  extraction  and 
refining  are  included,  as  are  the 
international  emissions  associated  with 
producing  imported  ethanol.  There  were 
two  exceptions  to  this,  both  dealing 
with  secondary  impacts  that  may  result 
internationally  due  to  the  expanded  use 
of  renewable  fuels  within  the  United 
States. 

The  first  exception  is  the  emissions 
associated  with  international  land  use 
change.  Due  to  decreasing  corn  exports 
some  changes  to  international  land  use 
may  occur,  for  example,  as  more  crops 
are  planted  in  other  regions  to 
compensate  for  the  decrease  in  crop 
exports  from  the  U.S.  While  the 
emissions  associated  with  domestic 


land  use  change  are  well  understood 
and  are  included  in  our  lifecycle 
analysis,  we  did  not  include  the 
potential  impact  on  international  land 
use  and  any  emissions  that  might 
directly  result.  Our  currently  modeling 
capability  does  not  allow  us  to  assess 
what  international  land  use  changes 
would  occur  or  how  these  changes 
would  affect  greenhouse  gas  emissions. 
For  example,  we  would  need  to  know 
how  international  cropping  patterns 
would  change  as  well  as  farming  inputs 
and  practices  that  might  affect 
emissions  assessment. 

The  second  case  where  we  have  not 
quantified  the  international  impacts 
results  from  any  reduction  in  world  oil 
prices  would  tend  to  result  from 
decreased  demand  in  the  U.S.  as 
renewable  fuels  replace  oil.  It  is' 
commonly  presumed  in  economic 
analyses  that  all  else  being  equal 
quantity  demanded  of  a  valuable  good 
(i.e.,  oil)  will  increase  as  price 
decreases.  A  world  wide  reduction  of  oil 
price  would  tend  to  reduce  the  cost  of 
producing  transportation  fuel  which  in 
turn  would  tend  to  reduce  the  price  . 
consumers  internationally  would  have 
to  pay  for  this  fuel. 

To  the  extent  fuel  prices  are 
decreased,  demand  and  consumption 
would  tend  to  increase;  this  impact  of 
reduced  cost  of  driving  is  sometimes 
referred  to  as  a  “rebound  effect.”  Such 
a  greater  consumption  internationally 
would  presumably  result  in  an  increase 
in  greenhouse  gas  emissions  as 
consumers  in  the  rest  of  the  world  drive 
more.  These  increased  emissions  would 
in  part  offset  the  emission  impacts 
otherwise  described  in  this  preamble. 
While  such  international  impacts  of 
U.S.  actions  are  important  to 
understand,  we  have  not  have  fully 
considered  and  quantified  the 
international  rebound  effects  of  this 
renewable  fuel  standard.  Nevertheless, 
such  impacts  remain  an  important 
consideration  for  future  analysis. 

2.  GREET  Model 

As  in  the  analyses  for  the  proposal, 
for  this  final  rulemaking  we  used  the 
GREET  fuel-cycle  model.  GREET  has 
been  under  development  for  several 
years  and  has  undergone  extensive  peer 
review  through  multiple  updates.  Of  the 
available  sources  of  information  on 
lifecycle  analyses  of  energy  consumed 
and  emissions  generated,  we  believe 
that  GREET  offers  the  most 
comprehensive  treatment  of  the 
transportation  sector.  For  this  final  rule, 
we  used  an  updated  version  of  the 


GREET  model’ with  a  few 
modifications  to  its  input  assumptions. 
These  changes  since  the  NPRM  are 
described  below. 

The  two  main  comments  we  received 
on  our  lifecycle  modeling  were  that  we 
should  initiate  a  public  dialogue  on 
lifecycle  analyses,  models  and 
assumptions,  and  that  our  sole  reliance 
on  the  GREET  model  should  be  avoided, 
given  other  models  are  available.  We 
have  begun  a  public  dialogue  in  that  we 
identify  the  assumptions  in  the  GREET 
model  that  were  examined  and  modified 
for  this  final  rulemaking.  Furthermore, 
we  will  be  initiating  more 
comprehensive  discussions  about 
lifecycle  analysis  with  stakeholders 
which  could  lead  to  an  increased  use  of 
lifecycle  analysis  in  future  actions. 

In  terms  of  our  sole  reliance  on  the 
GREET  model,  several  other  models 
have  been  developed  for  conducting 
renewable  fuels  lifecycle  analysis.  For 
example,  researchers  at  the  Energy  and 
Resources  Group  (ERG)  of  the 
University  of  California  Berkeley  have 
developed  the  ERG  Biofuel  Analysis 
Meta-Model  (EBAMM)  and  Mark 
Delucchi  at  the  Institute  of 
Transportation  Studies  of  the  University 
of  California  Davis  has  developed  the 
Lifecycle  Emissions  Model  (LEM).  Other 
non-fuel  specific  lifecycle  modeling 
tools  could  also  be  used  to  perform 
renewable  fuel  lifecycle  analysis. 

Several  studies  have  been  released 
recently  making  use  of  these  other 
models  and  showing  different  results 
than  we  find  in  the  analysis  done  for 
this  rule.  For  example,  whereas  GREET 
estimates  a  net  GHG  reduction  of  about 
22%  for  corn  ethanol  compared  to 
gasoline,  the  previously  cited  works  by 
Farrell  et  al.  utilizing  the  EBAMM  show 
around  a  13%  reduction.  The  main 
difference  in  results  is  not  due  to  the 
model  used  but  assumptions  on  scope 
and  input  data. 

For  example,  most  studies  focus  on 
average  or  current  ethanol  production 
which  uses  a  current  mix  of  wet  and  dry 
mill  ethanol  production  and  use  of  coal 
and  natural  gas  as  process  energy.  In 
contrast,  for  this  rulemaking  we 
consider  future  increases  in  renewable 
fuel  production  so  we  focus  on  new 
production  capacity  which  will  rely 
more  heavily  on  more  efficient  dry  mill 
production  than  the  current  mix  of  wet 
and  dry  mill  capacities.  Other  studies 
also  typically  base  ethanol  and  farm 
energy  use  on  historic  data  while  we  are 
assuming  future  capacity  increases  will 
use  a  state  of  the  art  dry  milling  plant 
and  most  current  farming  energy  use 


'•“GREET  version  1.7,  released  November  10, 
2006. 
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s  data.  Varying  assumptions  concerning 
;  how  land  use  change  impact  CO2 
[  emissions  and  agriculture  related  GHG 
;  emissions  could  also  have  an  impact  on 
overall  results.  Other  studies  also  differ 
in  the  environmental  flows  considered. 
For  example,  GREET  uses  the 
internationally  accepted  set  of 
;  greenhouse  gases  while  Delucchi  uses 
additional  types  of  greenhouse  gases. 

We  have  not  had  an  opportunity  to 
develop  comparable  analyses  of  the 
■  GHG  and  energy  impacts  of  this  rule 
using  these  other  models.  However,  as 
discussed  in  chapters  6.1.1  and  6.2.3  of 
the  RIA,  we  believe  the  scope  of  the 
I  GREET  model  and  the  assumptions  we 
j  have  used  in  running  the  model  tend 
I  toward  the  middle  of  the  range. 

I  Therefore  we  believe  these  results 
I  provide  a  reasonable  assessment  of  the 
f  energy  and  GHG  impacts  of  the 
I  expanded  use  of  renewable  fuels. 

|i  a.  Renewable  Fuel  Pathways  Considered 

I  The  feedstocks  and  processes  used  to 
I  model  renewable  fuel  production  were 
I  those  which  our  analysis  in  Chapter  1 
I  of  the  RIA  shows  will  primarily  be  used 
through  2012.  However,  other  pathways 
I  for  producing  renewable  fuels  may 
j|  become  popular  such  as  producing 

I  cellulosic  biomass  ethanol  from 

municipal  solid  waste  as  well  as 
different  process  for  the  feedstocks 
!  considered,  like  gasification  of 

i  switchgrass  and  production  of 

“renewable”  diesel  fuel  through 
hydrotreating  vegetable  oils. 

I  Furthermore,  the  lifecycle  analysis 
j  used  for  this  rulemaking  is  based  on 

averages  of  the  different  renewable  fuels 
modeled.  For  example,  the  GHG 
emission  and  fossil  energy  savings 
associated  with  increased  use  of  corn 
ethanol  are  calculated  based  on  a  mix  of 
corn  wet  and  dry  milling,  assuming  a 
certain  projected  mix  of  each  process. 
While  this  method  may  not  exactly 
represent  the  reductions  associated  with 
a  given  gallon  of  renewable  fuel,  it  is 
accurate  for  the  purpose  of  this  analysis 
which  is  to  determine  the  impact  of  the 
I  total  increased  volume  of  renewable 
fuels  used. 

j  We  recognize  that  different  feedstocks 

and  processes  will  each  have  unique 
characteristics  when  it  comes  to 
lifecycle  GHG  emissions  and  energy  use. 
I  However,  we  understand  that  other 
I  feedstocks  and  processes  as  well  as 
I  differences  in  other  parts  of  the 
!}  renewable  fuel  lifecycle  will  impact  the 
j  savings  associated  with  their  use  and 
I  i  this  is  the  focus  of  ongoing  work  at  the 
agency. 


b.  Modifications  to  GREET 

Since  the  analysis  done  for  the  NPRM, 
we  have  updated  the  GREET  model  with 
the  following  changes: 

— Included  GO2  emissions  from  corn 
farming  lime  use. 

— Updated  the  corn  farming  fertilizer 
use  inputs. 

— Added  cellulosic  biomass  ethanol 
production  from  corn  stover  and 
forest  waste. 

— Modeled  biomass  as  a  process  fuel 
source  in  com  ethanol  dry  milling. 

In  addition  to  the  changes  listed 
above  we  also  examined  and  updated 
other  GREET  input  assumptions  for  corn 
ethanol  and  biodiesel  production. 

We  also  examined  several  other 
GREET  input  values,  but  determined 
that  the  default  GREET  values  should 
not  be  changed  for  a  variety  of  reasons. 
These  included,  com  and  ethanol 
transport  distances  and  modes  and 
byproduct  allocation  methods.  Our 
investigation  of  these  other  GREET 
input  values  are  discussed  more  fully  in 
Chapter  6  of  the  RIA.  The  current 
GREET  default  factors  for  these  other 
inputs  were  included  in  the  analysis  for 
this  final  mle. 

We  did  not  investigate  the  input 
values  associated  with  the  production  of 
petroleum-based  gasoline  or  diesel  fuel 
in  the  GREET  model  for  this  final  rule. 
However,  the  refinery  modeling 
discussed  in  Section  VII  provides  some 
additional  information  on  the  process 
energy  requirements  associated  with  the 
production  of  gasoline  and  diesel  under 
a  renewable  fuels  mandate.  We  will  use 
information  from  this  refiner^'  modeling 
in  future  analysis  to  determine  if  any 
GREET  input  values  should  be  changed. 

A  summary  of  the  GREET  input 
valuesAve  investigated  and  modified  for 
the  final  mle  analysis  is  given  below. 

Corn  Farming  Energy  Use:  Corn 
farming  energy  use  was  updated  based 
on  the  most  recent  USDA  Agricultural 
Resource  Management  Survey  (ARMS) 
data. 

CO2  from  Land  Use  Change:  The 
GREET  model  has  a  default  factor  for 
CO2  from  land  use  change  that  was 
included  in  the  NPRM  analysis.  This 
factor  was  updated  based  on  the  results 
of  the  agricultural  sector  modeling 
outlined  in  Section  X.  The  CO2 
emissions  from  land  use  change  used  in 
the  final  rulemaking  represents 
approximately  1%  of  total  corn  ethanol 
lifecycle  GHG  emissions.  However,  this 
value  could  be  more  significant  if 
increased  amounts  of  renewable  fuels 
are  used  in  the  transportation  sector. 

The  issue  of  CO2  emissions  from  land 
use  change  associated  with  converting 
forest  or  Conservation  Reserve  Program 


(GRP)  land  into  crop  production  for  use 
in  producing  renewable  fuels  is  an 
important  factor  to  consider  when 
determining  the  overall  sustainability  of 
renewable  fuel  use.  While  the  analysis 
described  above  is  indicating  that  the 
volumes  of  renewable  fuel  analyzed  in 
this  rulemaking  will  not  cause  a 
significant  change  in  land  use,  this  is  an 
area  we  will  continue  to  research  for 
any  future  analysis. 

Com  Ethanol  Wet-Mill  Versus  Dry 
Mill  Plarits:  For  this  analysis,  v/e  expect 
most  new  ethanol  plants  will  be  dry 
mill  operations.  That  has  been  the  trend 
in  the  last  few  years  as  the  demand  for 
ethanol  has  grown,  and  our  analysis  of 
ethanol  plants  under  construction  and 
planned  for  the  near  future  has  verified 
this.  Our  analysis  of  production  plans, 
as  outlined  in  Section  VI,  indicates  that 
essentially  all  new  ethanol  production 
will  he  from  dry  mill  plants  (99%). 

Com  Ethanol  Dr\'  Mill  Plant  Energy 
Use  and  Fuel  Mix:  Our  review  of  plants 
under  constmction  and  those  planned 
for  the  near  future  as  outlined  in  Section 
VI,  indicates  that  coal  will  be  used  as 
process  fuel  for  approximately  14%  of 
the  new  under  construction  and 
planned  ethanol  production  volume 
capacity.  The  energy  use  at  a  dry  mill 
plant  using  natural  gas  was  based  on  the 
model  developed  by  USDA  and 
modified  by  EPA  for  use  in  the  cost 
analysis  of  this  rulemaking  described  in 
Section  VII.  For  this  analysis,  we 
assumed  that  a  coal  plant  would  require 
15%  more  electricity  demand  due  to 
coal  handling  and  have  a  13%  increase 
in  thermal  demand  for  steam  dryers  as 
compared  to  the  natural  gas  fueled 
plant.  We  also  considered  a  case  where 
a  corn  ethanol  plant  utilized  biomass  as 
a  fuel  source.  For  this  case  we  assumed 
the  same  amount  of  fuel  and  purchased 
electricity  energy  per  gallon  as  a  coal 
powered  plant.  This  assumption  is 
based  on  the  biomass  plant  having  more 
fuel  handling  than  a  natural  gas  plant 
and  producing  steam  for  DDGS  drying. 

Com  Ethanol  Dry  Mill  Plant 
Production  Yield:  Modern  ethanol 
plants  are  now  able  to  produce  more 
than  2.7  gallons  of  ethanol  per  bushel  of 
corn  compared  with  less  than  2.4 
gallons  of  ethanol  per  bushel  of  corn  in 
1980.  The  development  of  new  enzymes 
continues  to  increase  the  potential 
ethanol  yield.  We  used  a  value  of 


’  ’  ’  Baseline  Energy  Consumption  Estimates  for 
Natural  Gas  and  Coal-based  Ethanol  Plants — The 
Potential  Impact  of  Combined  Heat  and  Power 
(C;HP),  Prep^d  for:  U.S.  Environmental  Protection 
Agency  Combined  Heat  &  Power  Partnership, 
Prepared  by:  Energy  and  Environmental  Analysis. 
Inc.,  July  2006. 
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2.71  gal/bu  in  our  analysis,  which 
may  underestimate  actual  future  yields. 
For  additional  information  on  our  yield 
analysis,  see  the  cost  modeling  of  corn 
ethanol  discussed  in  Section  VII. 

Com  Ethanol  Co-Products:  We  based 
the  amount  of  DDGS  produced  by  an 
ethanol  dry  mill  plant  oh  the  USDA 
model  used  in  the  cost  analysis  work  of 
this  rulemaking,  described  in  Section 
VII.  Based  on  the  agricultural  sector 
modeling  outlined  in  Section  X,  we 
assumed  that  one  ton  of  DDGS  displaces 
0.5  tons  of  com  and  0.5  tons  of  soybean 
meal.  We  also  assume  for  corn  ethanol 
wet  milling  that  one  ton  of  corn  gluten 
meal  substitutes  for  one  ton  of  soybean 
meal,  one  ton  of  corn  gluten  feed 
substitutes  for  0.5  tons  of  corn,  and  one 
ton  of  corn  oil  substitutes  for  one  ton  of 
soybean  oil. 

Biodiesel  Production:  Two  scenarios 
for  biodiesel  production  were 
considered,  one  utilizing  soybean  oil  as 
a  feedstock  and  one  using  yellow  grease. 
For  the  soybean  oil  scenario,  the  energy 
use  and  inputs  for  the  biodiesel 
production  process  were  based  on  a 
model  developed  by  NREL  and  used  by 
EPA  in  the  cost  modeling  of  soybean  oil 
biodiesel,  as  discussed  in  Section  VII. 
The  GREET  model  does  not  have  a 
specific  case  of  biodiesel  production 
from  yellow  grease.  Therefore,  as  a 
surrogate  we  used  the  soybean  oil  based 
model  with  several  adjustments.  For  the 
yellow  grease  case,  we  did  not  include 
soybean  agriculture  emissions  or  energy 
use.  Soybean  crushing  was  still 
included  as  a  surrogate  for  yellow  grease 
processing  (purification,  water  removal, 
etc.).  Also,  due  to  additional  processing 
requirements,  the  energy  use  associated 
with  producing  biodiesel  from  yellow 
grease  is  higher  than  for  soybean  oil 
biodiesel  production.  As  per  the  cost 
modeling  of  yellow  grease  biodiesel 
discussed  in  Section  VII,  the  energy  use 
for  yellow  grease  biodiesel  production 


DL 


The  units  of  g/Btu  ensure  that  the 
comparison  between  the  renewable  fuel 
and  the  conventional  fuel  is  made  on  a 
common  basis,  and  that  differences  in 
the  volumetric  energy  content  of  the 
fuels  is  taken  into  account.  The  * 
denominator  includes  the  CO2  emitted 
through  combustion  of  the  gasoline 
itself  in  addition  to  all  the  CO2  emitted 


All  yield  values  presented  represent  pure 
ethanol  production  (i.e.  no  denaturant). 


was  assumed  to  be  1.72  times  the  energy  . 
used  for  sovbean  oil  biodiesel. 

Biodiesel  Transportation:  Biodiesel 
transportation  was  based  on  the 
distribution  infrastructure  modeling  for 
this  rulemaking  which  indicates 
pipelines  are  not  currently  used  to 
transport  biodiesel  and  are  not  projected 
to  play  a  role  in  biodiesel  transport  in 
the  future  time  frame  considered. 
Therefore,  GREET  default  factors  for 
biodiesel  transportation  from  plant  to 
terminal  were  modified  to  remove 
pipeline  transport. 

c.  Sensitivity  Analysis 

As  mentioned  above,  the  results  of 
lifecycle  analysis  are  highly  dependent 
on  the  input  data  assumptions  used. 
Section  IX.A.l.b  outlined  changes  made 
to  the  GREET  model  inputs  to  better 
represent  the  scope  and  purpose  t)f  our 
analysis  for  this  rulemeiking.  However, 
we  also  performed  several  sensitivity 
analyses  on  some  key  assumptions  to 
see  how  varying  them  would  impact 
overall  results. 

We  performed  a  sensitivity  analysis 
on  expanding  the  lifecycle  fuel 
production  system  boundaries  to 
include  farm  equipment  production 
(e.g.,  emissions  and  energy  use 
associated  with  producing  steel,  rubber, 
etc.  used  to  make  farming  equipment). 

It  was  found  that  including  farm 
equipment  production  energy  use  and 
emissions  increases  ethanol  lifecycle 
energy  use  and  GHG  eihissions  by 
approximately  1  percent.  Therefore,  the 
lifecycle  results  are  not  changed 
significantly  due  to  this  expansion  of 
system  boundaries. 

We  also  performed  a  sensitivity 
analysis  on  the  allocation  method  used 
in  ethanol  production.  A  number  of  by¬ 
products  are  made  during  the 
production  of  ethanol.  In  lifecycle 
analyses,  the  energy  consumed  and 
emissions  generated  by  an  ethanol  plant 
must  be  allocated  not  only  to  ethanol, 


but  also  to  each  of  the  by-products. 
There  are  a  number  of  methods  that  can 
be  used  to  estimate  by-product 
allocations.  The  displacement  method 
for  by-product  allocation,  described  in 
Section  6.1.2.10  of  the  RIA,  is  the 
default  for  the  GREET  model  and  is  the 
method  used  by  EPA.  However,  we 
evaluated  another  method,  the  process 
energy  approach,  to  determine  the 
impact  this  assumption  has  on  the 
overall  results  of  the  analysis. 

Use  of  the  process  energy  based 
allocation  method  reduces  ethanol 
lifecycle  energy  use  and  GHG  emissions 
by  approximately  30  percent  compared 
to  the  displacement  allocation 
approach.  This  indicates  that  ethanol 
lifecycle  analysis  results  are  extremely 
sensitive  to  the  choice  of  allocation 
method  used.  (See  the  RIA,  Chapter  6 
for  more  information  on  these  two  by¬ 
product  allocation  methods)  The 
displacement  allocation  method  is  the 
method  supported  by  international 
lifecycle  assessment  standards  and 
therefore  EPA  feels  that  it  is  the  most 
accurate  and  preferred  method  to  use. 
This  does  however  highlight  the 
sensitivity  of  lifecycle  analysis  results  to 
choice  of  input  parameters  and 
assumptions. 

3.  Displacement  Indexes  (DI) 

The  displacement  index  (DI) 
represents  the  percent  reduction  in  GHG 
emissions  or  fossil  fuel  energ>'  brought 
about,  by  the  use  of  a  renewable  fuel  in 
comparison  to  the  conventional  gasoline 
or  diesel  that  the  renewable  fuel 
replaces.  The  formula  for  calculating  the 
displacement  index  depends  on  which 
fuel  is  being  displaced  (i.e.  gasoline  or 
diesel),  and  which  endpoint  is  of 
interest  (e.g.  petroleum  energy,  GHG). 
For  instance,  when  investigating  the 
CO2  impacts  of  ethanol  used  in  gasoline, 
the  displacement  index  is  calculated  as 
follows: 


j  lifecycle  CO2  emitted  for  ethanol  in  g/Btu 
lifecycle  COj  emitted  for  gasoline  in  g/Btu 


during  its  manufacturer  and 
distribution.  The  numerator,  in  contrast, 
includes  only  the  CO2  emitted  during 
the  manufacturer  and  distribution  of 
ethanol,  not  the  CO2  emitted  during 
combustion  of  the  ethanol. 

The  combustion  of  biomass-based 
fuels,  such  as  ethanol  from  corn  and 
woody  crops,  generates  CO2.  However, 


"’ISO  14044:2006(E),  “Environmental 
Management — Life  Cycle  Assessment — 
Requirements  and  Guidelines”,  International 


ill  the  long  run  the  CO2  emitted  from 
biomass-based  fuels  combustion  does 
not  increase  atmospheric  CO2 
concentrations,  assuming  the  biogenic 
carbon  emitted  is  offset  by  the  uptake  of 
CO2  resulting  from  the  growth  of  new 
biomass.  Thus  ethanol’s  carbon  can  be 
thought  of  as  cycling  from  the 
environment  into  the  plant  material 


Organization  for  Standardization  (ISO),  First 
edition,  2006-07-01,  Switzerland. 
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used  to  make  ethanol  and,  upon 
combustion  of  the  ethanol,  back  into  the 
environment  from  which  it  came.  As  a 
result,  CO2  emissions  from  biomass- 
based  fuels  combustion  are  not  included 
in  their  Ufecycle  emissions  results  and 
are  not  used  in  the  CO2  displacement 


index  calculations  shown  above.  Net 
carbon  fluxes  from  changes  in  biogenic 
carbon  reservoirs  in  wooded  or  crop 
lands  are  accounted  for  separately  in  the 
GREET  model. 

Using  GREET,  we  calculated  the 
lifecycle  values  for  energy  consumed 


and  GHGs  produced  for  com-ethanol, 
cellulosic  ethanol,  and  soybean-based 
biodiesel.  These  values  were  in  turn 
used  to  calculate  the  displacement 
indexes.  The  results  are  shown  in  Table 
IX.  A.  3-1.  Details  of  these  calculations 
can  be  found  in  Chapter  6  of  the  RIA. 


Table  IX.A.3-1  .—Displacement  Indexes  Derived  From,  GREET 

[In  percent] 


Com  ethanol 

1 

1 

Com  ethanol 
(biomass  fuel) 

Cellulosic  ethanol 

i 

Imported  ethanol  1 

Biodiesel 

1 

Dlpouil  Fuel  . 

39.4 

76.3 

92.7 

69.0 

61.5 

DIpciroIeum  . 

91.8 

92.0 

91.7 

92.0 

91.2 

DIghg  . . 

21.8 

54.1 

90.9 

56.0 

67.7 

DIc'02  . 

40.3 

72.3 

100.1 

71.0 

69.8 

The  displacement  indexes  in  this 
table  represent  the  impact  of  replacing 
a  Btu  of  gasoline  or  diesel  with  a  Btu  of 
renewable  fuel.  Thus,  for  instance,  for 
every  Btu  of  gasoline  which  is  replaced 
by  com  ethanol,  the  total  lifecycle  GHG 
emissions  that  would  have  been 
produced  from  that  Btu  of  gasoline 
would  be  reduced  by  21.8  percent.  For 
every  Btu  of  diesel  which  is  replaced  by 
biodiesel,  the  total  lifecycle  petroleum 
energy  that  would  have  been  consumed 
as  a  result  of  burning  that  Btu  of  diesel 
fuel  would  be  reduced  by  91.2  percent. 

Consistent  with  the  cost  modeling 
done  for  this  rule,  for  the  2012  cases  we 
assume  the  “cellulosic”  ethanol  volume 
is  actually  produced  from  com  utilizing 
a  biomass  fuel  source  at  the  ethanol 
production  plant.  The  displacement 
index  for  that  fuel  as  shown  in  Table 
IX.A.3-1  is  used  in  the  calculation  of 
reductions.  We  have  included  the 
column  for  cellulosic  ethanol  for 
comparison,  indicating  that  a  move 
toward  cellulosic  ethanol  will  not 
displace  petroleum  much  differently 
than  other  renewable  fuels  but  will  have 
a  positive  impact  on  GHG  emissions 
reductions. 

For  imported  ethanol,  it  is  more 
difficult  to  estimate  the  lifecycle  energy 
and  GHG  displacement  indexes  since 
we  know  much  less  about  how  the  crops 
used  to  make  the  ethanol  are  grown  and 
what  energy  is  used  in  the  ethanol 
production  facility.  While  not 
exclusively,  we  anticipate  much 
imported  ethanol  to  be  primarily 
sugarcane  based  ethanol. 


The  GHG  emissions  when  producing 
sugarcane  ethanol  differs  from  com 
ethanol  in  that  the  GHG  emissions  from 
growing  sugarcane  is  likely  different 
than  for  growing  a  equivalent  amount  of 
com  to  make  a  gallon  of  ethanol.  Also, 
the  process  of  turning  sugar  into  ethanol 
is  easier  than  when  starting  with  starch 
and  therefore  less  energy  intensive 
(which  typically  translates  into  lower 
GHG).  Importantly,  we  understand  that 
at  least  some  of  the  ethanol  produced  in 
Brazil  uses  the  bagasse  from  the 
sugarcane  itself  as  a  process  fuel  source. 
We  know  from  our  analysis  that  using 
a  biomass  somce  for  process  energy 
greatly  improves  the  GHG  benefit  of  the 
renewable  fuel.  These  factors  would 
result  in  sugarcane  ethanol  having  a 
‘greater  GHG  benefit  per  gallon  than  corn 
ethanol,  certainly  where  natural  gas  or 
coal  is  the  typical  process  fuel  source 
used. 

Conversely,  sugarcane  ethanol 
production  does  not  result  in  a  co- 
produtt  such  as  distillers  grain  as  in  the 
case  of  com  ethanol.  In  our  analyses, 
accounting  for  co-products  significantly 
improved  the  GHG  displacement  index 
for  corn  ethanol.  Furthermore,  there 
would  be  additional  transportation 
emissions  associated  with  transporting 
the  imported  ethanol  to  the  U.S.  as 
compared  to  domestically  produced 
ethanol.  Developing  a  technically 
rigorous  lifecycle  estimate  for  energy 
needs  and  GHG  impacts  for  imported 
ethanol  is  not  a  simple  task  and  was  not 
available  in  the  timeframe  of  this 
mlemaking. 


Considering  all  of  the  differences 
between  imported  and  domestic 
ethanol,  for  this  mlemaking,  we 
assumed  imported  ethanol  would  be 
predominately  from  sugarcane  and  have 
estimated  DI’s  approximately  mid-way 
between  the  DI’s  for  com  ethanol  and 
DFs  for  cellulosic  ethanol.  We  are 
continuing  to  develop  a  better 
understanding  of  the  lifecycle  energy 
and  GHG  impacts  of  producing  ethanol 
from  sugarcane  and  other  likely 
feedstock  sources  of  imported  ethanol 
for  any  future  analysis. 

4.  Impacts  of  Increased  Renewable  Fuel 
Use 

We  used  the  methodology  described 
above  to  evaluate  impacts  of  increased 
use  of  renewable  fuels  on  consumption 
of  petroleum  and  fossil  fuels  and  also  on 
emissions  of  CO2  and  GHGs.  This 
section  describes  our  results. 

a.  Greenhouse  Gases  and  Carbon 
Dioxide 

We  estimated  the  reduction  associated 
with  the  increased  use  of  renewable 
fuels  on  lifecycle  emissions  of  CO2  and 
total  GHG.  Since  total  GHG  emission 
reductions  are  lower  than  CO2 
reductions,  this  indicates  that  lifecycle 
emissions  of  CH4  and  N2O  are  higher  for 
renewable  fuels  than  for  the 
conventional  fuels  replaced.  These 
values  are  then  compared  to  the  U.S. 
transportation  sector  emissions  to  get  a 
percent  reduction.  The  estimates  for  the 
2012  cases  are  presented  in  Table 
IX.A.4.a-l. 
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Table  IX.A.4.A-1  .—Estimated  CO2  and  GHG  Emission  Impacts  of  Increased  Use  of  Renewable  Fuels  in  the 
Transportation  Sector  in  2012,  Relative  to  the  2012  Reference  Case 


RFS  case 

EIA  case 

CO2  Reduction  (million  metric  tons  CO2)  . 

11.0 

19.5 

Percent  reduction  in  Transportation  Sector  CO  Emissions  . 

0.52 

0.93 

GHG  Reduction  (million  metric  tons  C02-eq.)  . 

8.0 

13.1 

Percent  reduction  in  Transportation  Sector  GHG  Emissions . 

0.36 

0.59 

b.  Fossil  Fuel  and  Petroleum 

We  estimated  the  reduction  associated 
with  the  increased  use  of  renewable 


fuels  on  lifecycle  fossil  fuels  and 
petroleum.  These  values  are  then 
compared  to  the  U.S.  transportation 


sector  emissions  to  get  a  percent 
reduction.  The  estimates  for  the  2012 
cases  are  presented  in  Table  IX.A.4.b-l 


Table  IX.A.4.B-1  .—Estimated  Fossil  Fuel  and  Petroleum  Impacts  of  Increased  Use  of  Renewable  Fuels  in 
THE  Transportation  Sector  in  2012,  Relative  to  the  2012  Reference  Case 


- — — - ! 

RFS  case 

EIA  case 

Fossil  Fuel  Reduction  (quadrillion  Btu)  . 

0.15 

0.27 

Percent  reduction  in  Transportation  Sector  Fossil  Fuel  Use  . .'. . 

0.48 

0.85 

Petroleum  Energy  Reduction  (billion  gal.) . . . 

2.0 

3.9 

Percent  reduction  in  Transportation  Sector  Petroleum  Use  . 

0.82 

1.60 

B.  Implications  of  Reduced  Imports  of 
Petroleum  Products 

In  the  proposal,  we  estimated  the 
impact  of  expanded  renewable  fuel  use 
on  the  importation  of  oil  and  finished 
transportation  fuel.  No  comments  were 
received  suggesting  alternative 
methodologies  should  be  used. 
Therefore,  we  have  incorporated  that 
calculation  in  this  final  rule  without 
change. 

In  2005,  the  United  States  imported 
almost  60  percent  of  the  oil  it 
consumed.  This  compares  to  just  over 
35  percent  of  oil  froln  imports  in 
1975.^^'*  Transportation  accounts  for  70 
percent  of  the  U.S.  oil  consumption.  It 
is  clear  that  oil  imports  have  a 
significant  impact  on  the  U.S.  economy. 
Expanded  production  of  renewable  fuel 
is  expected  to  contribute  to  energy 
diversification  and  the  development  of 
domestic  sources  of  energy.  We  consider 
whether  the  RFS  will  reduce  U.S. 
dependence  on  Imported  oil  by 
calculating  avoided  expenditures  on 
petroleum  imports.  Note  that  we  do  not 
calculate  whether  this  reduction  is  on 
the  net,  socially  beneficial,  which 
would  depend  on  the  scarcity  value  of 
domestically  produced  ethanol  versus 

'X  Davis,  Stacy  C.;  Diegel,  Susan  W., 
Transportation  Energy  Data  Book:  25th  Edition,  Oak 
Ridge  National  Laboratory,  U.S.  Department  of 
Energy,  ORNL-6974,  2006. 


that  of  imported  petroleum  products. 
However,  the  next  section  does  discuss 
some  of  the  energy  security  implications 
unique  to  petroleum  imports. 

To  assess  the  impact  of  the  RFS 
program  on  petroleum  imports,  we 
estimate  the  fraction  of  domestic 
consumption  derived  from  foreign 
sources  using  results  fi'om  the  AEO 
2006.  We  compared  the  levels  and  mix 
of  imports  in  the  AEO  reference  case 
with  those  in  the  low  macroeconomic 
growth  case  and  high  oil  price  case.  In 
Section  6.4.1  of  the  RIA  we  describe  in 
greater  detail  how  fuel  producers  may 
change  their  levels  and  mix  of  imports 
in  response  to  a  decrease  in  fuel 
demand.  For  the  purposes  of  this 
rulemaking,  we  show  values  for  the  low 
macroeconomic  growth  comparison, 
where  import  reductions  come  almost 
entirely  from  imports  of  finished 
products  as  shown  below  in  Table  IX.B- 
1.  The  reductions  in  imports  are 
compared  to  the  AEO  projected  levels  of 
net  petroleum  imports.  The  range  of 
reductions  in  net  petroleum  imports  are 
estimated  to  be  between  0.9  to  1.7 
percent,  as  shown  in  Table  IX.B-1. 


Table  IX.B-1.— Net  Reductions  in 
Imports  in  2012 


RFS  case 

EIA  case 

— 

Reduction  in  finished 

products*  (barrels 

• 

per  day) . 

123,000 

240,000 

Percent  reduction** ... 

0.89% 

1.73% 

*Net  reductions  relative  to  2012  reference 
case. 

**  Compared  to  AEO  2006  projections  for 
2012  reference  case. 

We  also  calculate  the  change  in 
expenditures  in  both  petroleum  and 
ethanol  imports  and  compare  these  with 
the  U.S.  trade  position  measured  as  U.S. 
net  exports  of  all  goods  and  services 
economy-wide.  The  decreased 
expenditures  were  calculated  by 
multiplying  the  changes  in  gasoline, 
diesel,  and  ethanol  imports  by  the 
respective  AEO  2006  wholesale 
gasoline,  distillate,  and  ethanol  price 
forecasts  for  the  specific-analysis  years. 
In  Table  IX.B-2,  the  net  expenditures  in 
reduced  petroleum  imports,  increased 
ethanol  imports,  and  decreased  corn 
exports  are  compared  to  the  total  value 
of  U.S.  net  exports  of  goods  and  services 
for  the  whole  economy  for  201 2. 

Relative  to  the  2012  projection,  the 
avoided  expenditures  due  to  the  RFS 
would  represent  0.4  to  0.7%  of 
economy-wide  net  exports. 
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Table  IX.B-2.— Avoided  Import  Expenditures  ($2004  Billion) 


1 

Cases 

AEO  total  net  exports 

■  Expendi¬ 
tures  on 
petroleum 
imports 

Expendi¬ 
tures  on 
ethanol 
imports 

Decreased 
com  exports 

Net  expend¬ 
itures  on 
imports 

Percent  of 
total  net 
exports 

RFS  Case  . . 

-$383  (year  2012)  . 

-$2.6 

+$0.7 

+$0.6 

-$1.4 

0.4% 

EIA  Case  . . . 

-$5.1  J 

_ I 

+$1.0 

+$1.3 

-$2.8 

0.7% 

C.  Energy  Security  Implications  of 
Increases  in  Renewable  Fuels 

One  of  the  effects  of  increased  use  of 
renewable  fuels  in  the  U.S.  from  the 
RFS  is  that  it  diversifies  the  energy 
sources  in  making  transportation  fuel.  A 
potential  disruption  in  supply  reflected 
in  the  price  volatility  of  a  particular 
energy  source  carries  with  it  both 
financial  as  well  as  strategic  risks.  These 
risks  can  be  reduced  to  the  extent  that 
diverse  sources  of  fuel  energy  reduce 
the  dependence  on  any  one  source.  This 
reduction  in  risks  is  a  measure  of 
improved  energy  security. 

At  the  time  of  the  proposal,  EPA 
stated  that  an  analysis  would  be 
completed  and  estimates  provided  in 
support  of  this  rule.  In  order  to 
understand  the  energy  security 
implications  of  the  RFS,  EPA  has 
worked  with  Oak  Ridge  National 
Laboratory  (ORNL),  which  has 
developed  approaches  for  evaluating  the 
social  costs  and  energy  security 
implications  of  oil  use.  In  a  new  study 
produced  for  the  RFS,  entitled  "The 
Energy  Security  Benefits  of  Reduced  Oil 
Use,  2006-2015,”  ORNL  has  updated 
and  applied  the  method  used  in  the 
1997  report  "Oil  Imports:  An 
Assessment  of  Benefits  and  Costs",  by 
Leiby,  Jones,  Curlee  and  Lee."® 

While  the  1997  report  including  a 
description  of  methodology  and  results 
at  that  time  has  been  used  or  cited  on 
a  number  of  occasions,  this  updated 
analysis  and  results  have  not  been 
available  for  full  public  consideration. 
Since  energy  security  will  be  a  key 
consideration  in  future  actions  aimed  at 
reducing  our  dependence  on  oil,  it  is 
important  to  assure  estimates  of  energy 
security  impacts  have  been  thoroughly 
examined  in  a  full  and  open  public 
forum.  Since  the  updated  analysis  was 
only  recently  available,  such  a  thorough 
analysis  has  not  been  possible. 
Thesefore,  EPA  has  decided  to  consider 


Leiby.  Paul  N.,  Donald  W.  Jones.  T.  Randall 
Curlee,  and  Russell  Lee,  Oil  Imports;  An 
Assessment  of  Benefits  and  Costs,  ORNL-6851,  Oak 
Ridge  National  Laboratory,  November.  1997. 

*'*The  1997  ORNL  paper  was  cited  and  its 
results  used  in  DOT/NHTSA’s  rules  establishing 
CAFE  standards  for  2008  through  2011  model  year 
light  trucks.  See  DOT/NHTSA,  Final  Regulatory 
Impacts  Analysis:  Corporate  Average  Fuel  Economy 
and  CAFE  Reform  MY  2008-2011.  March  2006. 


this  update  as  a  draft  report,  include  it 
as  part  of  the  record  of  this  rulemaking 
and  invite  further  public  analysis  and 
consideration  of  both  this  particular 
draft  report  but  also  other  perspectives 
on  how  to  best  quantify  energy  security 
benefits.  To  facilitate  that  additional 
consideration,  we  highlight  below  some 
of  the  key  aspects  of  this  particular  draft 
analysis. 

The  approach  developed  by  ORNL 
estimates  the  incremental  benefits  to 
society,  in  dollars  per  barrel,  of  reducing 
U.S.  oil  imports,  called  “oil  premium.” 
Since  the  1997  publication  of  this 
report,  changes  in  oil  market  conditions, 
both  current  and  projected,  suggest  that 
the  magnitude  of  the  oil  premium  has 
changed.  Significant  driving  factors  that 
have  been  revised  include:  Oil  prices, 
current  and  anticipated  levels  of  OPEC 
production,  U.S.  import  levels,  the 
estimated  responsiveness  of  regional  oil 
supplies  and  demands  to  price,  and  the 
likelihood  of  oil  supply  disruptions.  For 
this  analysis,  oil  prices  from  the  ELA’s 
AEO  2006  were  used.  Using  the  “oil 
premium”  approach,  estimates  of 
benefits  of  improved  energy  security 
from  reduced  U.S.  oil  imports  from 
increased  use  of  renewable  fuels  are 
calculated. 

In  conducting  this  analysis,  ORNL 
considered  the  full  economic  cost  of 
impoi:ting  petroleum  into  the  U.S.  The 
full  economic  cost  of  importing 
petroleum  into  the  U.S.  is  defined  for 
this  analysis  to  include  two  components 
in  addition  to  the  purchase  price  of 
petroleum  itself.  These  are:  (1)  The 
higher  costs  for  oil  imports  resulting 
from  the  effect  of  U.S.  import  demand 
on  the  world  oil  price  and  OPEC  market 
power  (i.e.,  the  so  called  “demand”  or 
“monoposony”  costs):  and  (2)  the  risk  of 
reductions  in  U.S.  economic  output  and 
disruption  of  the  U.S.  economy  caused 
by  sudden  disruptions  in  the  supply  of 
imported  oil  to  the  U.S.  (i.e., 
macroeconomic  disruption/adjustment 
costs). 

1 .  Effect  of  Oil  Use  on  Long-Run  Oil 
Price,  U.S.  Import  Costs,  and  Economic 
Output 

The  first  component  of  the  full 
economic  costs  of  importing  petroleum* 
into  the  U.S.  follows  from  the  effect  of 


U.S.  import  demand  oh  the  world  oil 
price  over  the  long-run.  Because  the 
U.S.  is  a  sufficiently  large  purchaser  of 
foreign  oil  supplies,  its  purchases  can 
affect  the  world  oil  price.  This 
monopsony  power  means  that  increases 
in  U.S.  petroleum  demand  can  cause  the 
world  price  of  crude  oil  to  rise,  and 
conversely,  that  reduced  U.S.  petroleum 
demand  can  reduce  the  world  price  of 
crude  oil.  Thus,  one  consequence  of 
decreasing  U.S.  oil  purchases  due  to 
increased  use  of  renewable  fuel  is  the 
potential  decrease  in  the  crude  oil  price 
paid  for  all  crude  oil  purchased. 

2.  Short-Run  Disruption  Premium  From 
Expected  Costs  of  Sudden  Supply 
Disruptions 

The  second  component  of  the  external 
economic  costs  resulting  from  U.S.  oil 
imports  arises  from  the  vulnerability  of 
the  U.S.  economy  to  oil  shocks.  The  cost 
of  shocks  depends  on  their  likelihood, 
size,  and  length,  the  capabilities  of  the 
market  and  U.S.  Strategic  Petroleum 
Reserve  (SPR),  the  largest  stockpile  of 
government-owned  emergency  crude  oil 
in  the  world,  to  respond,  and  the 
sensitivity  of  the  U.S.  economy  to 
sudden  price  increases.  While  the  total 
vulnerability  of  the  U.S.  economy  to  oil 
price  shocks  depends  on  the  levels  of 
both  U.S.  petroleum  consumption  and 
imports,  variation  in  import  levels  or 
demand  flexibility  can  affect  the 
magnitude  of  potential  increases  in  oil 
price  due  to  supply  disruptions. 
Disruptions  are  uncertain  events,  so  the 
costs  of  alternative  possible  disruptions 
are  weighted  by  disruption 
probabilities.  The  probabilities  used  by 
the  ORNL  study  are  based  on  a  2005 
Energy  Modeling  Forum^’^  synthesis  of 
expert  judgment  and  are  used  to 
determine  an  expected  value  of 
disruption  costs,  and  the  change  in 
those  expected  costs  given  reduced  U.S. 
oil  imports. 

3.  Costs  of  Existing  U.S.  Energy  Security 
Policies 

The  last  often-identified  component 
of  the  full  economic  costs  of  U.S.  oil 


'•'Stanford  Energy  Modeling  P'orum,  Phillip  C. 
Beccue  and  Hillard  G.  Huntington!  "An  Assessment 
of  Oil  Market  Disruption  Risks.”  Final  Report,  EMF 
SR  8.  October,  2005. 
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imports  is  the  costs  to  the  U.S.  taxpayers 
of  existing  U.S.  energy  security  policies. 
The  two  primary  examples  are 
maintaining  a  military  presence  to  help 
secure  stable  oil  supply  from  potentially 
v'ulnerable  regions  of  the  world  and 
maintaining  the  SPR  to  provide  buffer 
supplies  and  help  protect  the  U.S. 
economy  from  the  consequences  of 
global  oil  supply  disruptions. 

U.S.  military  costs  are  excluded  from 
the  analysis  performed  by  ORNL 
because  their  attribution  to  particular 
missions  or  activities  is  difficult.  Most 
military  forces  serve  a  broad  range  of 
security  and  foreign  policy  objectives. 
Attempts  to  attribute  some  share  of  U.S. 
military  costs  to  oil  imports  are  further 
challenged  by  the  need  to  estimate  how 
those  costs  might  vary  with  incremental 
variations  in  U.S.  oil  imports.  Similarly, 
while  the  costs  for  building  and 
maintaining  the  SPR  are  more  clearly 
related  to  U.S.  oil  use  and  imports, 
historically  these  costs  have  not  varied 
in  response  to  changes  in  U.S.  oil 
import  levels.  Thus,  while  SPR  is 
factored  into  the  ORNL  analysis,  the 
cost  of  maintaining  the  SPR  is  excluded. 

As  stated  earlier,  we  have  placed  the 
draft  report  in  the  docket  of  this 
rulemaking  for  the  purposes  of  inviting 
further  consideration.  However,  the 
draft  results  of  that  report  have  not  been 
used  in  quantifying  the  impacts  of  this 
rule. 

X.  Agricultural  Sector  Economic 
Impacts 

As  described  in  the  Notice  of 
Proposed  Rulemaking  (NPRM),  we  used 
the  Forest  and  Agricultural  Sector 
Optimization  Model  (FASOM) 
developed  by  Professor  Bruce  McCarl  of 
Texas  A&M  University  and  others,  to 
estimate  the  agricultural  sector  impacts 
of  increasing  renewable  fuel  volumes 
required  by  the  RFS  and  for  those 
volumes  anticipated  by  EIA  for  2012. 
Although  current  renewable  fuel 
volume  predictions  are  higher  than  the 
scenarios  described  in  this  rulemaking, 
we  based  our  analysis  on  assumptions 
developed  during  the  NPRM  process. 
Our  agricultural  sector  analysis 
considered  the  impacts  of  the  domestic 
production  of  renewable  fuels. 
Therefore,  when  we  refer  to  either  the 
RFS  Case  or  the  EIA  Case,  we  include 
only  renewable  fuels  produced  from 
feedstocks  grown  in  the  U.S.”** 

At  the  time  the  NPRM  was  published, 
we  had  not  yet  finished  our  analysis  of 
the  agricultural  impacts  associated  with 
the  RFS.  In  the  NPRM,  we  stated  our 

'  **  The  RIA  contains  additional  information  on 
the  renewable  fuels  volumes  analyzed  for  this 
rulemaking. 


intent  to  have  the  analysis  completed  in 
time  for  the  Final  Rulemaking  (FRM).  In 
the  proposal  we  described  our  plan  to 
evaluate  the  effect  of  increasing 
renewable  fuels  volumes  on  U.S. 
commodity  prices,  renewable  fuel 
byproduct  prices,  livestock  feed  sources, 
land  use,  exports,  and  farm  income.  The 
results  of  this  analysis  are  summarized 
in  this  section.  Additional  details  are 
included  in  the  Regulatory  Impact 
Analysis  (RIA). 

FASOM  is  a  long-term  economic 
model  of  the  U.S.  agriculture  sector  that 
attempts  to  maximize  total  revenues  for 
producers  while  meeting  the  demands 
of  consumers.  Using  a  number  of  inputs, 
FASOM  estimates  which  crops, 
livestock,  and  processed  agricultural 
products  will  be  produced  in  the  U.S. 
The  cost  of  these  and  other  inputs  are 
used  to  determine  the  price  and  level  of 
production  of  commodities  (e.g.,  field 
crops,  livestock,  and  biofuel  products). 
FASOM  does  not  capture  short-term 
fluctuations  (i.e.,  month-to-month, 
annual)  in  prices  and  production, 
however,  as  it  is  designed  to  identify 
long-term  trends  (i.e.,  five  to  ten  years). 

FASOM  predicts  that  as  renewable 
fuel  volumes  increase,  corn  prices  will 
rise  by  about  18  cents  (RFS  Case)  and  39 
cents  (EIA  Case)  above  the  Reference 
Case  price  of  $2.32  per  bushel.  For 
consistency,  all  of  the  dollar  estimates 
are  presented  in  2004  dollars.  Soybean 
prices  will  rise  by  abQ,ut  18  cents  (RFS 
Case)  and  21  cents  (EIA  Case)  above  the 
Reference  Case  price  of  $5.26  per  bushel 
by  2012.  Since  biodiesel  volumes  will 
not  increase  significantly  in  either  the 
RFS  or  EIA  scenarios,  FASOM  does  not 
predict  significant  changes  in  the 
soybean  related  markets  with  respect  to 
usage  changes,  or  most  other  variables 
of  interest  for  this  rulemaking.  The  one 
exception  is  U.S.  soybean  exports, 
which  are  affected  modestly. 

Changes  in  corn  use  can  be  seen  by 
the  changing  percentage  of  corn  used  for 
ethanol.  In  2005,  approximately  12  . 
percent  of  the  corn  supply  was  used  for 
ethanol  production,  however  we 
estimate  the  amount  of  corn  used  for 
ethanol  in  2012  will  increase  to  20 
percent  (RFS  Case)  and  26  percent  (EIA 
Case). 

The  rising  price  of  corn  and  soybeans 
has  a  direct  impact  on  how  corn  is  used. 
Higher  domestic  corn  prices  lead  to 
lower  U.S.  exports  as  the  world  markets 
shift  to  other  sources  of  these  products 
or  expand  the  use  of  substitute  grains. 
FASOM  estimates  that  U.S.  corn  exports 
will  drop  from  about  2  billion  bushels 
in  our  Reference  Case,  to  1.6  billion 
bushels  (RFS  Case)  and  1.3  billion 
bushels  (EIA  Case)  by  2012.  U.S.  exports 
of  corn  are  estimated  to  drop  by  about 


19  percent  by  2012  for  the  RFS  Case  and  i 
by  roughly  38  percent  in  the  EIA  Case.  j : 
In  value  terms,  U.S.  exports  of  corn  fall  I ; 
by  $573  million  in  the  RFS  Case  and  by  I; 
$1.29  billion  in  the  EIA  Case  in  2012. 

The  impact  on  domestic  livestock 
feed  due  to  higher  corn  prices  and 
higher  U.S.  demand  for  corn  in  ethanol 
is  also  partially  Offset  by  decreasing  the 
use  of  corn  for  U.S.  livestock  feed. 
Substitutes  are  available  for  corn  as  a 
feedstock,  and  this  market  is  price 
sensitive.  One  alternate  feedstock  is 
distillers  dried  grains  with  solubles 
(DDGS),  a  byproduct  associated  with  the 
dry  milling  of  ethanol  production.  Since 
FASOM  predicts  relatively  flat  prices 
for  DDGS  across  all  ethanol  volume 
scencuios,  the  result  is  a  significant 
increase  in  the  use  of  DDGS  as  a  feed 
source.  We  estimate  DDGS  in  feed  for 
the  RFS  case  will  almost  double  by  [ 

2012,  increasing  Itom  8.5  million  tons  to 
15.2  million  tons.  Under  the  EIA  Case, 
we  expect  DDGS  to  increase  to  22.2 
million  tons  by  2012. 

The  increase  in  soybean  prices  is 
estimated  to  cause  a  decline  in  U.S. 
soybean  exports.  In  terms  of  export 
earnings,  U.S.  exports  of  soybeans  fall 
by  $220  million  in  the  RFS  Case  and  by 
$194  million  in  the  EIA  Case  in  2012.  | 

The  increase  in  renewable  fuel 
production  provides  a  significant 
increase  in  net  farm  income  to  the  U.S. 
agricultural  sector.  FASOM  predicts  that 
in  2012,  net  U.S.  farm  income  will 
increase  by  $2.6  billion  dollars  in  the 
RFS  renewable  fuel  volumes  case  (RFS 
Case)  and  $5.4  billion  in  the  EIA 
renewable  fuel  volumes  case  (EIA  Case). 

The  RFS  and  EIA  farm  revenue 
increases  represent  roughly  a  5  and  1 0 
percent  increase,  respectively,  in  U.S. 
net  farm  income  from  the  sale  of  farm 
commodities  over  the  Reference  Case  of 
roughly  $53  billion. 

Higher  corn  prices  will  have  a  direct 
impact  on  the  value  of  U.S.  agricultural 
land.  As  demand  for  corn  and  farm 
products  increases,  the  price  of  U.S. 
farm  land  will  also  increase.  Our 
analysis  shows  that  in  2012,  higher  ; 

renewable  fuel  volumes  increase  land 
prices  by  about  8  percent  (RFS  Case)  | 
and  17  percent  (EIA  Case).  Much  of  the  | 
high  quality,  suitable  land  in  the  U.S.  is  | 
already  being  used  to  produce  corn.  I 

FASOM  estimates  an  increase  of  1.6 
million  acres  (RFS  Case)  and  2.6  million  I 
acres  (EIA  Case)  above  the  78.5  million 
corn  acres  harvested  in  the  Reference 
Case  in  2012.  Due  to  this  higher  value 
of  land,  we  are  predicting  that  farms 
will  withdraw  a  portion  of  the  land 
currently  in  the  Conservation  Reserve 
Program  (CRP),  about  2.3  million  acres 
(RFS  Case)  and  2.5  million  acres  (EIA 
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Case)  out  of  the  approximately  40 
million  acres  in 
FASOM  estimates  U.S.  annual 
wholesale  food  costs  will  increase  by 
approximately  $2.2  billion  with  the  RFS 
renewable  volumes  and  $3.7  billion 
with  the  ElA  renewable  volumes  by 
2012.  These  costs  translate  to 
approximately  $7  per  person  per  year 
(RFS  case)  and  $12  per  person  per  year 
(EIA  case). 

In  the  proposal,  we  noted  that 
expansion  in  the  use  of  renewable  fuels 
also  raises  the  issue  of  whether  water 
quality  and  rural  ecosystems  in  general 
could  be  affected  due  to  increased 
production  of  agricultural  feedstocks 
used  to  produce  greater  volumes  of 
renewable  fuels.  We  received  one 
comment  from  Marathon  asserting  that 
our  environmental  assessment  was 
incomplete  and  did  not  address  water 
quality  issues.  In  the  time  frame  to 
complete  this  rulemaking,  we  were  not 
able  to  conduct  a  comprehensive 
assessment  of  the  environmental 
impacts  in  the  agricultural  sector  of  the 
wider  use  of  renewable  fuels.  However, 
we  have  considered  two  indicators — 
fertilizer  use  on  agricultural  crops  and 
Conservation  Resource  Program  (CRP) 
lands — that  may  relate  to  environmental 
quality  and  water  quality  from  the 
production  of  renewable  fuels.  The  CRP 
is  a  voluntary  program  administered  by 
the  U.S.  Department  of  Agriculture  that 
helps  defray  the  costs  to  farmers  of 
taking  agricultural  lands  out  of 
production  and  placing  them  in  CRP  to 
provide  environmental  protection. 

As  discussed  in  Section  X,  FASOM 
predicts  the  total  amount  of  nitrogen 
applied  on  all  farms  will  increase  by  1.2 
percent  in  the  RFS  Case  and  by  2 
percent  in  the  EIA  Case,  relative  to  the 
Reference  Case  in  2012.  The  total 
amount  of  phosphorous  applied  on  all 
farms  increases  by  0.7  percent  in  the 
RFS  Case  and  1.2  percent  in  the  EIA 
Case,  relative  to  the  Reference  Case  in 
2012.  Currently,  there  are  approximately 
40  million  acres  in  the  CRP.  FASOM 
predicts  2.3  million  acres  (RFS  Case) 
and  2.5  million  acres  (EIA  Case)  of  land 
I  would  be  withdrawn  from  the  CRP  due 
to  higher  land  values. 

XI.  Public  Participation 
Many  interested  parties  participated 
in  the  rulemaking  process  that 
culminates  with  this  flnal  rule.  This 
process  provided  opportunity  for 
submitting  written  public  comments 


Since  much  of  the  CRP  land  is  ill  suited  for 
cum  or  soybean  production,  it  is  unlikely  this  land 
will  go  directly  into  com  or  soybean  production  but 
instead  will  more  likely  be  used  to  replace  other 
agricultural  land  uses  displaced  by  expanded  com 
and  soybean. production. 


following  the  proposal  that  we 
published  on  September  22,  2006  (71  FR 
55552).  We  considered  these  comments 
in  developing  the  final  rule.  In  addition, 
we  held  a  public  hearing  on  the 
proposed  rulemaking  on  October  1-3, 
2006,  and  we  have  considered 
comments  presented  at  the  hearing. 

Throughout  the  rulemaking  process, 
EPA  met  with  stakeholders  including 
representatives  from  the  refining 
industry,  renewable  fuels  production, 
and  marketers  and  distributors,  and 
others.  The  program  we  are  finalizing 
today  was  developed  as  a  collaborative 
effort  with  these  stakeholders. 

We  have  prepared  a  detailed 
Summary  and  Analysis  of  Comments 
document,  which  describes  comments 
we  received  on  the  proposal  and  our 
response  to  each  of  these  comments. 

The  Summary  and  Analysis  of 
Comments  is  available  in  the  docket  for 
this  rule  at  the  Internet  address  listed 
under  ADDRESSES,  as  well  as  on  the 
Office  of  Transportation  and  Air  Quality 
Web  site  {http://www.epa.gov/otaq/ 
renewable  fuels/ index.htm).  In  addition, 
comments  and  responses  for  key  issues 
are  included  throughout  this  preamble. 

XII.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  (EO)  12866, 

(58  FR  51735,  October  4,  1993)  this 
action  is  a  “significant  regulatory 
action”  because  of  the  policy 
implications  of  the  final  rule.  Even 
though  EPA  has  estimated  that 
renewable  fuel  use  through  2012  will  be 
sufficient  through  the  operation  of 
market  forces  to  meet  the  levels  required 
in  the  standard,  the  final  rule  reflects 
the  first  renewable  fuel  mandate  at  the 
federal  level.  Accordingly,  EPA 
submitted  this  action  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  EO  12866  and  any 
changes  made  in  response  to  OMB 
recommendations  have  been 
documented  in  the  docket  for  this 
action. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  Information  Collection 
Request  (ICR)  prepared  by  EPA  has  been 
assigned  EPA  ICR  number  2242.02.  The 
information  collection  requirements  are 
not  enforceable  until  OMB  approves 
them. 

The  information  is  planned  to  be 
collected  to  ensure  that  the  required 


amount  of  renewable  fuel  is  used  each 
year.  The  credit  trading  program 
required  by  the  Energy  Policy  Act  will 
be  satisfied  through  a  program  utilizing 
Renewable  Identification  Numbers 
(RINs),  which  are  assigned  when 
renewable  fuel  is  produced  in  or 
imported  to  geographic  areas  covered  by 
the  rule.  Production  and  importation  of 
renewable  fuel  will  serve  as  a  surrogate 
measure  of  renewable  fuel  consumption. 
Our  final  RIN-based  program  will  fulfill 
all  the  functions  of  a  credit  trading 
program,  and  thus  will  meet  the  Energy 
Policy  Act’s  requirements.  For  each 
calendar  year,  each  obligated  party  will 
be  required  to  submit  a  report  to  the 
Agency  documenting  the  RINs  it 
acquired,  and  showing  that  the  sum  of 
all  RINs  acquired  is  equal  to  or  greater 
than  its  renewable  volume  obligation. 
The  Agency  could  then  verify  that  the 
RINs  used  for  compliance  purposes 
were  valid  by  simply  comparing  RINs 
reported  by  producers  to  RINs  claimed 
by  obligated  parties. 

For  fuel  standards.  Section  208(a)  of 
the  Clean  Air  Act  requires  that 
manufacturers  provide  information  the 
Administrator  may  reasonably  require  to 
determine  compliance  with  the 
regulations:  submission  of  the 
information  is  therefore  mandatory.  We 
will  consider  confidential  all 
information  meeting  the  requirements  of 
Section  208(c)  of  the  Clean  Air  Act. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  be  3.3 
hours  per  response.  A  document 
entitled  “Information  Collection 
Request  (ICR);  OMB— 83  Supporting 
Statement,  Environmental  Protection 
Agency,  Office  of  Air  and  Radiation,” 
has  been  placed  in  the  public  docket. 
The  supporting  statement  provides  a 
detailed  explanation  of  the  Agency’s 
estimates  by  collection  activity  and 
explains  how  comments  may  be 
submitted  by  interested  parties.  The 
estimates  contained  in  the  docket  are 
briefly  summarized  here; 

Estimated  total  number  of  potential 
re^ondents;  6,425. 

Estimated  total  number  of  responses: 
13,380. 

Estimated  total  annual  burden  hours: 
43,030. 

Estimated  total  respondent  cost 
(estimated  at  $71  per  hour):  $3,055,130. 

Estimated  total  non-postage 
purchased  services  (estimated  at  $142 
per  hour):  $5,219,920. 

EPA  received  various  comments  on 
the  rulemaking  provisions  covered  by 
the  proposed  ICR.  All  comments  that 
were  submitted  to  EPA  are  considered 
in  the  Summary  and  Analysis  of 
Comments,  which  can  be  found  in  the 
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docket.  In  response  to  conunents,  we 
have  increased  the  frequency  of 
reporting  for  transaction  and  summary 
reports  from  annually  to  quarterly.  We 
have  also  removed  a  burden  for  small 
refiners  that  was  associated  with 
applying  for  small-refiner  flexibilities. 
The  burdens  and  costs  shown  above 
account  for  these  changes. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  Thi«  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
emd  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9.  When 
this  ICR  is  approved  by  OMB,  the 
Agency  will  publish  a  technical 
amendment  to  40  CFR  part  9  in  the 
Federal  Register  to  display  the  OMB 
control  number  fot  the  approved 
information  collection  requirements 
contained  in  this  final  rule. 

C.  Regulatory  Flexibility  Act 

1.  Overview 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today’s  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration’s  (SBA)  regulations  at  13 
CFR  121.201  (see  table  below):  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 


population  of  less  than  50,000;  and  (3)  • 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  following 
table  provides  an  overview  of  the 
primary  SBA  small  business  categories 
potentially  affected  by  this  regulation: 


Industry 

Defined  as 
small  entity  by 
SBA  if 

NAICS 

codes® 

Gasoline  refin- 

<1 ,500  em- 

324110 

ers. 

ployees.’2o. 

®  North  American  Industrial  Classification 
System. 


EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule. 

2.  Background 

Since  the  vast  majority  of  crude  oil 
produced  in  or  imported  into  the  U.S. 
is  consumed  as  gasoline  or  diesel  fuel, 
concerns  about  our  dependence  on 
foreign  sources  of  crude  oil  has  renewed 
interest  in  renewable  transportation 
fuels.  The  passage  of  the  Energy  Policy 
Act  of  2005  demonstrated  a  strong 
commitment  on  the  part  of  U.S. 
policymakers  to  consider  additional 
means  of  supporting  renewable  fuels  as 
a  supplement  to  petroleum-based  fuels 
in  the  transportation  sector.  Section 
1501  of  the  Energy  Policy  Act,  which 
was  added  to  the  CAA  as  Section  211(o), 
requires  EPA  to  establish  the  RFS 
program  to  ensure  that  the  pool  of 
gasoline  sold  in  the  contiguous  48  states 
contains  specific  volumes  of  renewable 
fuel  for  each  calendar  year  starting  with 
2006.  The  Agency  is  required  to  set  a 
standard  for  each  year  representing  the 
amount  of  renewable  fuel  that  obligated 
parties  (e.g.,  refiners,  blenders,  and 
importers)  must  use  as  a  percentage  of 
gasoline  sold  or  introduced  into 
commerce,  and  the  Agency  is  required 
to  promulgate  a  credit  trading  program 
for  the  RFS  program. 

3.  Small  Refineries  Versug  Small 
Refiners 

Title  XV  (Ethanol  and  Motor  Fuels)  of 
the  Energy  Policy  Act  provides,  at 
Section  1501(a)(2)  [42  U.S.C. 
7545(o)(9)(A)-(D)],  special  provisions 
for  “small  refineries”,  such  as  a 
temporary  exemption  from  the 
standards  until  calendar  year  2011.  The 


the  NPRM,  we  also  referred  to  a  125,000 
barrels  of  crude  per  day  (bpcd)  crude  capacity  limit. 
This  criterion  was  inadvertently  used  and  is  not 
applicable  for  this  program  (as  it  only  applies  in 
cases  of  government  procurement).  We  note  that  the 
number  of  small  entities  remains  the  same  whether 
this  criterion  is  used  or  not. 


Act  defines  the  term  “small  refinery”  as  I 
“*  *  *  a  refinery  for  which  the  average 
aggregate  daily  crude  oil  throughput  for 
a  calendar  year  *  *  *  does  not  exceed 
75,000  barrels.”  As  shown  in  the  table 
above,  this  term  is  different  than  SBA’s 
small  business  category  for  gasoline 
refiners,  which  is  what  the  Regulatory 
Flexibility  Act  isr  concerned  with.  EPA 
is  required  under  the  RFA  to  consider 
impacts  on  small  entities  meeting  SBA’s 
small  business  definition;  these  entities 
are  referred  to  as  “small  refiners”  for 
our  regulatory  flexibility  analysis  under 
SBREFA. 

A  small  refiner}',  per  the  Energy 
Policy  Act,  is  a  refinery  where  the 
annual  crude  throughput  is  less  than  or 
equal  to  75,000  barrels  (i.e.,  a  small- 
capacity  refinery),  and  could  be  owned  j 
by  a  larger  refiner  that  exceeds  SBA’s  | 
small  entity  size  standards.  The  small  j 
business  employee  criteria  were 
established  for  SBA’s  small  business 
definition  to  set  apart  those  companies 
which  are  most  likely  to  be  at  an 
inherent  economic  disadvantage  relative 
to  larger  businesses. 

4.  Summary  of  Potentially  Affected 
Small  Entities 

The  refiners  that  are  potentially 
affected  by  this  rule  are  those  that 
produce  gasoline.  For  our  recent  final 
rule  “Control  of  Hazardous  Air 
Pollutants  From  Mobile  Sources”  (72  FR 
8428,  February  26,  2007),  we  performed 
an  industry  characterization  of 
potentially  affected  gasoline  refiners. 

We  used  that  industry  characterization 
to  determine  which  refiners  would  also 
meet  the  SBA  definition  of  a  small 
entity.  From  that  industry 
characterization,  and  further  analysis 
following  the  Notice  of  Proposed 
Rulemaking  (71  FR  55552,  September 
22,  2006),  we  have  determined  that 
there  are  15  gasoline  refiners  who  own 
16  refineries  (14  refiners  own  one 
refinery  each,  the  remaining  refiner 
owns  two  refineries)  that  meet  the 
definition  of  a  small  refiner.  Of  the  16 
refineries,  13  also  meet  the  Energy 
Policy  Act’s  definition  of  a  small 
refinery. 

5.  Impact  of  the  Regulations  on  Small 
Entities 

As  previously  stated,  many  aspects  of 
the  RFS  program,  such  as  the  required 
amount  of  annual  renewable  fuel 
volumes,  are  specified  in  the  Energy 
Policy  Act.  As  discussed  above  in 
Section  II. A. 1,  the  annual  projections  of 
ethanol  production  to  satisfy  market 
demand  exceed  the  required  annual 
renewable  fuel  volumes.  When  the 
small  refinery  exemption  ends,  it  is 
anticipated  that  there  will  be  over  one 
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billion  gallons  in  excess  RINs  available. 
We  believe  that  this  large  volume  of 
excess  RINs  will  also  lower  the  costs  of 
this  program.  Thus,  with  the  short-term 
relief  provided  under  the  Energy  Policy 
Act  for  small  refineries,  and  the 
anticipated  low  cost  of  RINs  when  the 
exemption  expires,  we  believe  that  this 
program  will  not  impose  a  significant 
economic  burden  on  small  refineries, 
small  refiners,  or  any  other  obligated 
party.  Therefore,  we  have  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

When  the  Agency  certifies  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  EPA’s  policy  is  to  make  an 
assessment  of  the  rule’s  impact  on  any 
small  entities  and  to  engage  the 
potentially  regulated  entities  in  a  dialog 
regarding  the  rule,  and  minimize  the 
impact  to  the  extent  feasible.  The 
following  sections  discuss  our  outreach 
with  the  potentially  affected  small 
entities  and  regulatory  flexibilities  to 
decrease  the  burden  on  these  entities  ih 
compliance  with  the  requirements  of  the 
RFS  program. 

6.  Small  Refiner  Outreach 

We  do  not  believe  that  the  RFS 
program  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  however  we 
have  still  tried  to  reduce  the  impact  of 
this  rule  on  small  entities.  Prior  to 
issuing  the  proposed  rule,  we  held 
meetings  with  small  refiners  to  discuss 
the  requirements  of  the  RFS  program 
and  the  special  provisions  offered  by  the 
Energy  Policy  Act  for  small  refineries. 

The  Energy  Policy  Act  set  out  the 
following  provisions  for  small 
refineries: 

•  A  temporary  exemption  from  the 
Renewable  Fuels  Standard  requirement 
until  2011; 

•  An  extension  of  the  temporary 
exemption  period  for  at  least  two  years 
for  any  small  refinery  where  it  is 
determined  that  the  refinery  would  be 
subject  to  a  disproportionate  economic 
hardship  if  required  to  comply: 

•  Any  small  refinery  may  petition,  at 
any  time,  for  an  exemption  based  on 
disproportionate  economic  hardship; 
and, 

•  A  small  refinery  may  waive  its 
temporary  exemption  to  participate  in 
the  credit  generation  program,  or  it  may 
also  “opt-in”,  by  waiving  its  temporary 
exemption,  to  be  subject  to  the  RFS 
requirement. 

During  these  meetings  with  the  small 
refiners  we  also  discussed  the  impacts 
of  these  provisions  being  offered  to 
small  refineries  only.  Three  refiners  met 


the  definition  of  a  small  refiner,  but 
their  refineries  did  not  meet  the  Act’s 
definition  of  a  small  refinery;  which 
naturally  concerned  the  small  refiners. 
Another  concern  that  the  small  refiners 
had  was  that  if  this  rule  were  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  a 
lengthy  SBREFA  process  would  ensue 
(which  would  delay  the  promulgation  of 
the  RFS  rulemaking)  and  thus  provide 
less  lead  time  for  these  small  entities 
prior  to  the  RFS  program  start  date. 

Following  our  discussions  with  the 
small  refiners,  they  provided  three 
suggested  regulatory  flexibility  options 
that  they  believed  could  further  assist 
affected  small  entities  in  complying 
with  the  RFS  program  standard:  (1)  That 
all  small  refiners  be  afforded  the  Act’s 
small  refinery  temporary  exemption,  (2) 
that  small  refiners  be  allowed  to 
generate  credits  if  they  elect  to  comply 
with  the  RFS  program  standard  prior  to 
the  2011  small  refinery  compliance 
date,  and  (3)  relieve  small  refiners  who 
generate  blending  credits  of  the  RFS 
program  compliance  requirements. 

We  agreed  with  the  small  refiners’ 
suggestion  that  small  refiners  be 
afforded  the  same  temporary  exemption 
that  the  Act  specifies  for  small 
refineries.  This  relief  would  apply  to 
refiners  who  meet  the  1,500  employee 
count  criteria,  as  well  as  the  crude 
capacity  criteria  that  we  have  used  in 
previous  fuels  programs  when  providing 
relief  for  small  refiners.  Regarding  the 
small  refiners’  second  and  third 
suggestions  regarding  credits,  we  note 
that  the  RIN-based  program  will 
automatically  provide  them  with  credit 
for  any  renewables  that  they  blend  into 
their  motor  fuels.  Until  2011,  small 
refiners  will  essentially  be  treated  as 
oxj'gejiate  blenders  and  may  separate 
RINs  from  batches  and  trade  or  sell 
these  RINs,  unless  they  choose  to  opt- 
in  to  the  program. 

7.  Reporting.  Recordkeeping,  and 
Compliance  Requirements 

Registration,  recordkeeping  and 
reporting  are  necessary  to  track 
compliance  with  the  renewable  fuels 
standard  and  transactions  involving 
RINs,  and  these  compliance 
requirements  will  be  similar  to  those 
required  under  our  previous  and  cmrent 
40  CFR  part  80  fuel  compliance 
programs.  We  will  use  the  same  basic 
forms  for  RFS  program  registration  that 
we  use  under  the  reformulated  gasoline 
(RFC)  and  anti-dumping  program,  as 
these  forms  are  well  known  in  the 
regulated  community  and  are  simple  to 
fill  out.  We  will  use  a  simplified  method 
of  reporting  via  the  Agency’s  Central 
Data  Exchange  (CDX),  which  will 


reduce  the  reporting  burden  on 
regulated  parties.  Records  related  to  RIN 
transactions  may  be  kept  in  any  format 
and  the  period  of  record  retention  by 
reporting  parties  is  five  years,  similar  to 
other  fuel  programs.  Records  to  be 
retained  include  copies  of  all 
compliance  reports  submitted  to  EPA 
and  copies  of  product  transfer 
documents  (PTDs).  Sections  IV  and  V, 
above,  contain  more  detailed 
discussions  on  the  registration, 
recordkeeping,  reporting,  and 
compliance  requirements  of  this  final 
rule. 

8.  Related  Federal  Rules 

We  are  aware  of  a  few  other  current 
or  proposed  Federal  rules  that  are 
related  to  this  rule.  The  primary  related 
federal  rules  are  the  Mobile  Source  Air 
Toxics  (MSAT2)  rule  (72  FR  8428, 
February  26,  2007),  the  Tier  2  Vehicle/ 
Gasoline  Sulfur  rulemaking  (65  FR 
6698,  February  10,  2000),  and  the  fuel 
sulfur  rules  for  highway  diesel  (66  FR 
5002,  January  18,  2001)  and  nonroad 
diesel  (69  FR  38958,  June  29,  2004). 

9.  Conclusions 

As  stated  above,  based  on  the 
statutory  relief  provided  by  the  Energy 
Policy  Act  for  small  refineries,  we  are 
certifying  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities- 
Additionally,  we  believe  that  extending 
the  small  refinery  exemption  to  small 
refiners  would  further  reduce  the 
economic  impacts  on  small  entities.  We 
believe  that  small  refiners  generally  lack 
the  resources  available  to  larger 
companies,  and  therefore  find  it 
appropriate  to  extend  this  exemption  to 
all  small  refiners.  Thus,  we  are 
extending  the  small  refinery  temporary 
exemption  to  all  qualified  small 
refiners.  Small  refiners  will  also  be 
permitted  to  separate  RINs  from  batches 
and  trade  or  sell  these  RINs  prior  to 
2011  if  the  small  refiner  operates  as  an 
ethanol  blender. 

Past  fuels  rulemakings  have  included 
a  provision  that,  for  the  purposes  of  the 
regulatory  flexibility  provisions  for 
small  entities,  a  refiner  must  also  have 
an  average  crude  capacity  of  no  more 
than  155,000  barrels  of  crude  per  day 
(bpcd).  To  be  consistent  with  these 
previous  rules,  we  are  finalizing  in  this 
rule  that  refiners  that  meet  this  criterion 
(in  addition  to  having  no  more  than 
1,500  total  corporate  employees)  will  be 
considered  small  refiners  for  the 
purposes  of  the  regulatory  flexibility 
provisions  for  this  rulemaking. 

Since  the  RFS  program  would  have  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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with  only  the  relief  required  in  the 
Energy  Policy  Act  for  small  refineries,  it 
also  follows  that  the  rule  will  have  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
with  the  additional  relief  this  final  rule 
provides  for  small  refiners. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a'  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “Federal  mandates”  that  may 
result  in  expenditures  to  State,  local,, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  . 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  Section  203  of 
the  UMRA  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
programs  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  estimated  that  renewable  fuel  use 
through  2012  will  be  sufficient  to  meet 
the  required  levels.  Therefore, 
individual  refiners,  blenders,  and 
importers  are  already  on  track  to  meet 


rule  obligations  through  normal  market-  • 
driven  incentives.  Thus,  today’s  rule  is 
not  subject  to  the  requirements  of 
Sections  202  and  205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Compliance  with 
the  mandates  of  the  RFS  rule,  including 
the  reporting  and  recordkeeping 
requirements,  are  the  responsibility  of 
exporters,  producers,  and  importers  of 
renewable  fuel  and  gasoline,  and  not 
small  governments. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
“Federalism”  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
“meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.”  “Policies  that  have 
federalism  implications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.” 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicited  comment  on  the 
proposed  rule  from  State  and  local 
officials.  A  number  of  states  commented 
on  the  proposed  rule.  These  comments 
are  available  in  the  rulemaking  docket-, 
and  are  summarized  and  addressed  in 
the  Summary  and  Analysis  document. 

F,  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  This  rule  will  be 
implemented  at  the  Federal  level  and 


will  apply  to  refiners,  blenders,  and 
importers.  Tribal  governments  will  be 
affected  only  to  the  extent  they  purchase 
and  use  regulated  fuels.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks  . 

Executive  Order  13045:  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  “economically 
significant”  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  EO  13045  as  applying 
only  to  those  regulatory  actions  that 
concern  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  EO  has  the  potential  to 
influence  the  regulation.  This  final  rule 
is  not  subject  to  EO  13045  because  it 
does  not  establish  an  environmental  ' 
stemdard  intended  to  mitigate  health  or 
safety  risks  and  because  it  implements 
specific  standards  established  by 
Congress  in  statutes. 

H.  Executive  Order  1321 1 .  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  “significant  energy 
action”  as  defined  in  Executive  Order 
13211,  “Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 

EPA  expects  the  provisions  to  have 
very  little  effect  on  the  national  fuel 
supply  since  normal  market  forces  alone 
are  promoting  greater  renewable  fuel 
use  than  required  by  the  RFS  mandate. 
We  discuss  our  analysis  of  the  energy 
and  supply  effects  of  the  increased  use 
of  renewable  fuels  in  Sections  VI  and  X 
of  this  preamble. 

/.  National  Technology  Transfer 
Advancement  Act 

As  noted  in  the  proposed  rule. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law  No. 
104-113,  12(d)  (15  U.S.C.  272  note) 
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directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  involves  technical 
standards.  EPA  has  decided  to  use 
ASTM  D6751-06a  “Standard 
Specification  for  Biodiesel  Fuel  Blend 
Stock  (BlOO)  for  Middle  Distillate 
Fuels”.  This  standard  was  developed  by 
ASTM  International  (originally  known 
as  the  American  Society  for  Testing  and 
Materials),  Subcommittee  D02.E0,  and 
was  approved  in  August  2006.  The 
standard  may  be  obtained  through  the 
ASTM  Web  site  {www.astm.org)  or  by 
calling  ASTM  at  (610)  832-9585.  ASTM 
D6751-06a  meets  the  objectives  of  this 
final  rule  because  it  establishes  one  of 
the  criteria  by  which  biodiesel  is 
defined. 

/.  Executive  Order  12898:  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  (EO)  12898  (59  FR 
7629  (Feb.  16, 1994))  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  lacks  the  discretionary  authority 
to  address  environmental  justice  in  this 
final  rulemaking  since  the  Agency  is 
implementing  specific  standards 
established  by  Congress  in  statutes. 
Although  EPA  lacks  authority  to  modify 
today’s  regulatory  decision  on  the  basis 
of  environmental  justice  considerations, 
EPA  nevertheless  determined  that  this 
final  rule  does  not  have  a 
disproportionately  high  and  adverse 
human  health  or  environmental  impact 
on  minority  or  low-income  populations. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2).  The  effective 
date  of  the  rule  is  September  1,  2007. 

L.  Clean  Air  Act  Section  307(d) 

This  rule  is  subject  to  Section  307(d) 
of  the  CAA.  Section  307(d)(7)(B) 
provides  that  “[o]nly  an  objection  to  a 
rule  or  procedure  which  was  raised  with 
reasonable  specificity  during  the  period 
for  public  comment  (including  any 
public  hearing)  may  be  raised  during 
judicial  review.”  This  section  also 
provides  a  mechanism  for  the  EPA  to 
convene  a  proceeding  for 
reconsideration,  “[i]f  the  person  raising 
an  objection  can  demonstrate  to  the  EPA 
that  it  was  impracticable  to  raise  such 
objection  within  [the  period  for  public 
comment]  or  if  the  grounds  for  such 
objection  arose  after  the  period  for 
public  comment  (but  within  the  time 
specified  for  judicial  review)  and  if  such 
pbjection  is  of  central  relevance  to  the 
outcome  of  the  rule.”  Any  person 
seeking  to  make  such  a  demonstration  to 
the  EPA  should  submit  a  Petition  for 
Reconsideration  to  the  Office  of  the 
Administrator,  U.S.  EPA,  Room  3000, 
Ariel  Rios  Building,  1200  Pennsylvania 
Ave.,'NW.,  Washington,  DC  20460,  with 
a  copy  to  both  the  person(s)  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section,  and  the  Director  of  the 
Air  and  Radiation  Law  Office,  Office  of 
General  Counsel  (Mail  Code  2344A), 

U.S.  EPA,  1200  Pennsylvania  Ave., 

NW.,  Washington;  DC  20460. 

XIII.  Statutory  Authority 

Statutory  authority  for  the  rules 
finalized  today  can  be  found  in  section 
211  of  the  Clean  Air  Act,  42  U.S.C. 

7545.  Additional  support  for  the 
procedural  and  compliance  related 
aspects  of  today’s  rule,  including  the 
recordkeeping  requirements,  come  from 
Sections  114,  208,  and  301(a)  of  the 
CAA,  42  U.S.C.  7414,  7542,  and  7601(a). 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Imports,  Incorporation  by 


reference.  Labeling,  Motor  vehicle 
pollution.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  10,  2007. 

Stephen  L.  Johnson, 

Administrator. 

■  40  CFR  part  80  is  amended  as  follows: 

PART  80— REGULATION  OF  FUEL 
AND  FUEL  ADDITIVES 

■  1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7542,  7545,  and 
7601(a). 

■  2.  Section  80.1100  is  revised  to  read 
as  follows: 

§  80.1 1 00  How  is  the  statutory  default 
requirement  for  2006  implemented? 

(a)  Definitions.  For  calendar  year 
2006,  the  definitions  of  section  80.2  and 
the  following  additional  definitions 
apply  to  this  section. 

(1)  Renewable  fuel,  (i)  Renewable  fuel 
means  motor  vehicle  fuel  that  is  used  to 
replace  or  reduce  the  quantity  of  fossil 
fuel  present  in  a  fuel  mixture  used  to 
operate  a  motor  vehicle,  and  which: 

(A)  Is  produced  from  grain,  starch,  oil 
seeds,  vegetable,  animal,  or  fish 
materials  including  fats,  greases,  and 
oils,  sugarcane,  sugar  beets,  sugar 
components,  tobacco,  potatoes,  or  other 
biomass;  or 

(B)  Is  natural  gas  produced  from  a 
biogas  source,  including  a  landfill, 
sewage  waste  treatment  plant,  feedlot, 
or  other  place  where  decaying  organic 
material  is  found. 

(ii)  The  term  “renewable  fuel” 
includes  cellulosic  biomass  ethanol, 
waste  derived  ethanol,  biodiesel,  and 
any  blending  components  derived  from 
renewable  fuel. 

(2)  Cellulosic  biomass  ethanol  means 
ethanol  derived  from  any  lignocellulosic 
or  hemicellulosic  matter  that  is 
available  on  a  renewable  or  recurring 
basis,  including  dedicated  energy  crops 
and  trees,  wood  and  wood  residues, 
plants,  grasses,  agricultural  residues, 
fibers,  animal  wastes  and  other  waste 
materials,  and  municipal  solid  waste. 
The  term  also  includes  any  ethanol 
produced  in  facilities  where  animal 
wastes  or  other  waste  materials  are 
digested  or  otherwise  used  to  displace 
90  percent  or  more  of  the  fossil  fuel 
normally  used  in  the  production  of 
ethanol. 

(3)  Waste  derived  ethanol  means 
ethanol  derived  from  animal  wastes, 
including  poultry  fats  and  poultry 
wastes,  and  other  waste  materials,  or 
municipal  solid  waste. 

(4)  Small  refinery  means  a  refinery  for 
which  the  average  aggregate  daily  crude 
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oil  throughput  for  a  calendar  year  (as 
determined  by  dividing  the  aggregate 
throughput  for  the  calendar  year  by  the 
nvunber  of  days  in  the  calendar  year) 
does  not  exceed  75,000  barrels. 

(5)  Biodiesel  means  a  diesel  fuel 
substitute  produced  from  nonpetroleum 
renewable  resources  that  meets  the 
registration  requirements  for  fuels  and 
fuel  additives  established  by  the 
Environmental  Protection  Agency  under 
section  211  of  the  Clean  Air  Act.  It 
includes  biodiesel  derived  from  animal 
wastes  (including  poultry  fats  and 
poultry  wastes)  and  other  waste 
materials,  or  biodiesel  derived  from 
municipal  solid  waste  and  sludges  and 
oils  derived  from  wastewater  and  the 
treatment  of  wastewater. 

(b)  Renewable  Fuel  Standard  for  2006. 
The  percentage  of  renewable  fuel  in  the 
total  volume  of  gasoline  sold  or 
dispensed  to  consumers  in  2006  in  the 
United  States  shall  be  a  minimum  of 
2.78  percent  on  an  annual  average 
volume  basis. 

(c)  Responsible  parties.  Parties 
collectively  responsible  for  attainment 
of  the  standard  in  paragraph  (b)  of  this 
section  are  refiners  (including  blenders) 
and  importers  of  gasoline.  However,  a 
party  that  is  a  refiner  only  because  he 
owns  or  operates  a  small  refinery  is 
exempt  from  this  responsibility. 

(d)  EPA  determination  of  attainment. 
EPA  will  determine  after  the  close  of 
2006  whether  or  not  the  requirement  in 
paragraph  (b)  of  this  section  has  been 
met.  EPA  will  base  this  determination 
on  information  routinely  published  by 
the  Energy  Information  Administration 
on  the  annual  domestic  volume  of 
gasoline  sold  or  dispensed  to  U.S. 
consumers  and  of  ethanol  produced  for 
use  in  such  gasoline,  supplemented  by 
readily  available  information 
concerning  the  use  in  motor  fuel  of 
other  renewable  fuels  such  as  cellulosic 
biomass  ethanol,  waste  derived  ethanol, 
biodiesel,  and  other  non-ethanol 
renewable  fuels. 

(1)  The  renewable  fuel  volume  will 
equal  the  sum  of  all  renewable  fuel 
volumes  used  in  motor  fuel,  provided 
that: 

(1)  One  gallon  of  cellulosic  biomass 
ethanol  or  waste  derived  ethanol  shall 
be  considered  to  be  the  equivalent  of  2.5 
gallons  of  renewable  fuel;  and 

(ii)  Only  the  renewable  fuel  portion  of 
blending  components  derived  from 
renewable  fuel  shall  be  counted  towards 
the  renewable  fuel  volume. 

(2)  If  the  nationwide  average  volume 
percent  of  renewable  fuel  in  gasoline  in 
2006  is  equal  to  or  greater  than  the 
standard  in  paragraph  (b)  of  this  section, 
the  standard  has  been  met. 


(e)  Consequence  of  nonattainment  in  • 
2006.  In  the  event  that  EPA  determines 
that  the  requirement  in  paragraph  (b)  of 
this  section  has  not  been  attained  in 

2006,  a  deficit  carryover  volume  shall  be 
added  to  the  renewable  fuel  volume 
obligation  for  2007  for  use  in  calculating 
the  standard  applicable  to  gasoline  in 

2007. 

(1)  The  deficit  carryover  volume  shall 
be  calculated  as  follows: 

DC  =  Vgas  *  (Rs-Ra) 

Where: 

DC  =  Deficit  carryover,  in  gallons,  of 
renewable  fuel. 

Vgas  =  Volume  of  gasoline  sold  or  dispensed 
to  U.S.  consumers  in  2006,  in  gallons. 

Rs  =  0.0278. 

Ra  =  Ratio  of  renewable  fuel  volume  divided 
by  total  gasoline  volume  determined  in 
accordance  with  paragraph  (d)(2)  of  this 
section. 

(2)  There  shall  be  no  other 
consequence  of  failure  to  attain  the 
standard  in  paragraph  (b)  of  this  section 
in  2006  for  any  of  the  parties  in 
paragraph  (c)  of  this  section. 

■  3.  Section  80.1101  is  added  to  read  as 
follows: 

§80.1101  Definitions. 

The  definitions  of  §  80.2  and  the 
following  additional  definitions  apply 
for  the  purposes  of  this  subpart.  For 
calendar  year  2007  and  beyond,  the 
definitions  in  this  section  §  80.1101 
supplant  those  in  §  80.1100. 

(a)  Cellulosic  biomass  ethanol  means 
either  of  the  following: 

(1)  Ethanol  derived  from  any 
lignocellulosic  or  hemicellulosic  matter 
that  is  available  on  a  renewable  or 
recurring  basis  and  includes  any  of  the 
following: 

(1)  Dedicated  energy  crops  and  trees. 

(ii)  Wood  and  wood  residues. 

(iii)  Plants. 

(iv)  Grasses. 

(v)  Agricultural  residues. 

(vi)  Animal  wastes  and  other  waste 
materials,  the  latter  of  which  may 
include  waste  materials  that  are 
residues  (e.g.,  residual  tops,  branches, 
and  limbs  from  a  tree  farm). 

(vii)  Municipal  solid  waste. 

(2)  Ethanol  made  at  facilities  at  which 
animal  wastes  or  other  waste  materials 
are  digested  or  otherwise  used  onsite  to 
displace  90  percent  or  more  of  the  fossil 
fuel  that  is  combusted  to  produce 
thermal  energy  integral  to  the  process  of 
making  ethanol,  by: 

(i)  The  direct  combustion  of  the  waste 
materials  or  a  byproduct  resulting  from 
digestion  of  such  waste  materials  (e.g., 
methane  from  animal  wastes)  to  make 
thermal  energy;  and/or 


(ii)  The  use  of  waste  heat  captured 
from  an  off-site  combustion  process  as 
a  source  of  thermal  energy. 

(b)  Waste  derived  ethanol  means 
ethanol  derived  from  either  of  the 
following: 

(1)  Animal  wastes,  including  poultry- 
fats  and  poultry  wastes,  and  other  waste 
materials. 

(2)  Municipal  solid  waste. 

(c)  Biogas  means  methane  or  other 
hydrocarbon  gas  produced  from 
decaying  organic  material,  including 
landfills,  sewage  waste  treatment  plants, 
and  animal  feedlots. 

(d)  Renewable  fuel.  (1)  Renewable  fuel 
is  any  motor  vehicle  fuel  that  is  used  to 
replace  or  reduce  the  quantity  of  fossil 
fuel  present  in  a  fuel  mixture  used  to 
fuel  a  motor  vehicle,  and  is  produced 
from  any  of  the  following: 

(1)  Grain. 

(ii)  Starch. 

(iii)  Oilseeds. 

(iv)  Vegetable,  animal,  or  fish 
materials  including  fats,  greases,  and 
oils. 

(v)  Sugarcane. 

(vi)  Sugar  beets. 

(vii)  Sugar  components. 

(viii)  Tobacco. 

(ix)  Potatoes. 

(x)  Other  biomass. 

(xi)  Natural  gas  produced  from  a 
biogas  source,  including  a  landfill, 
sewage  waste  treatment  plant,  feedlot, 
or  other  place  where  there  is  decaying 
organic  material. 

(2)  The  term  “Renewable  fuel^ 
includes  cellulosic  biomass  ethanol, 
waste  derived  ethanol,  biodiesel  (mono¬ 
alky  ester),  non-ester  renewable  diesel, 
and  blending  components  derived  from 
renewable  fuel. 

(3)  Ethanol  covered  by  this  definition 
shall  be  denatured  as  required  and 
defined  in  27  CFR  parts  20  and  21. 

(4)  Small  volume  additives  (excluding 
denaturants)  less  than  1.0  percent  of  the 
total  volume  of  a  renewable  fuel  shall  be 
counted  as  part  of  the  total  renewable 
fuel  volume. 

(5)  A  fuel  produced  by  a  renewable 
fuel  producer  that  is  used  in  boilers  or 
heaters  is  not  a  motor  vehicle  fuel  and 
therefore  is  not  a  renewable  fuel. 

(e)  Blending  component  has  the  same 
meaning  as  “Gasoline  blending  stock, 
blendstock,  or  component”  as  defined  at 
§  80.2(s),  for  which  the  portion  that  can 
be  counted  as  renewable  fuel  is 
calculated  as  set  forth  in  §  80.1115(a). 

(f)  Motor  vehicle  has  the  meaning 
given  in  Section  216(2)  of  the  Clean  Air 
Act  (42  U.S.C.  7550). 

(g)  Small  refinery  means  a  refinery  for 
which  the  average  aggregate  daily  crude 
oil  throughput'for  the  calendar  year 
2004  (as  determined  by  dividing  the 
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I  aggregate  throughput  for  the  calendar 
;  year  by  the  number  of  days  in  the 
;  calendar  year)  does  not  exceed  75,000 
i  barrels. 

c  (h)  Biodiesel  (mono-alkyl  ester)  means 

i  a  motor  vehicle  fuel  or  fuel  additive 
=  which  is  all  the  following: 

!  (1)  Registered  as  a  motor  vehicle  fuel 

*  or  fuel  additive  under  40  CFR  part  79. 

(  (2)  A  mono-alkyl  ester. 

(3)  Meets  ASTM  D-6751-07,  entitled 
“Standard  Specification  for  Biodiesel 
Fuel  Blendstock  (BlOO)  for  Middle 
Distillate  Fuels.”  ASTM  D— 6751-07  is 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  A  copy  may 
be  obtained  from  the  American  Society 
for  Testing  and  Materials,  100  Barr 
Harbor  Drive,  West  Conshohocken, 
Pennsylvania.  A  copy  may  be  inspected 
at  the  EPA  Docket  Center,  Docket  No. 
EPA-HQ-OAR-2005-0161,  EPA/DC, 
EPA  West,  Room  3334, 1301 
Constitution  Ave.,  NW.,  Washington, 

DC,  or  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to:  http://www.archives.gov/ 
federal-register/cfr/ibr-locations.html. 

(4)  Intended  for  use  in  engines  that 
are  designed  to  run  on  conventional 
diesel  fuel. 

(5)  Derived  from  nonpetroleum 
renewable  resources  (as  defined  in 
paragraph  (m)  of  this  section). 

(i)  Non-ester  renewable  diesel  means 
a  motor  vehicle  fuel  or  fuel  additive 
which  is  all  the  following: 

(1)  Registered  as  a  motor  vehicle  fuel 
or  fuel  additive  under  40  CFR  part  79. 

(2)  Not  a  mono-alkyl  ester. 

(3)  Intended  for  use  in  engines  that 
are  designed  to  run  on  conventional 
diesel  fuel. 

(4)  Derived  from  nonpetroleum 
renewable  resources  (as  defined  in 
paragraph  (m)  of  this  section). 

(j)  Renewable  crude  means 
biologically  derived  liquid  feedstocks 
including  but  not  limited  to  poultry  fats, 
poultry  wastes,  vegetable  oil,  and 
greases  that  are  used  as  feedstocks  to 


Where: 

RFStdi  =  Renewable  Fuel  Standard,  in  year 
i,  in  percent. 

RFV,  =  Nationwide  annual  volume  of 
renewable  fuels  required  by  section 
211(o)(2)(B)  of  the  Act  (42  U.S  C.  7545), 
for  year  i,  in  gallons. 


make  gasoline  or  diesel  fuels  at 
production  units  as  ^specified  in 
paragraph  (k)  of  this  section. 

(k)  Renewable  crude-based  fuels  are 
renewable  fuels  that  are  gasoline  or 
diesel  products  resulting  from  the 
processing  of  renewable  crudes  in 
production  units  within  refinerites  or  at 
dedicated  facilities  within  refineries, 
that  process  petroleum  based  feedstocks 
and  which  make  gasoline  and  die.sel 
fuel. 

(l)  Importers.  For  the  purposes  of  this 
subpart  only,  an  importer  of  gasoline  or 
renewable  fuel  is: 

(1)  Any  person  who  brings  gasoline  or 
renewable  fuel  into  the  48  contiguous 
states  of  the  United  States  from  a  foreign 
country  or  from  an  area  that  has  not 
opted  in  to  the  program  requirements  of 
this  subpart  pursuant  to  §  80.1143;  and 

(2)  Any  person  who  brings  gasoline  or 
renewable  fuel  into  an  area  that  has 
opted  in  to  the  program  requirements  of 
this  subpart  pursuant  to  §80.1143. 

(m)  Nonpetroleum  renewable 
resources  include,  but  are  not  limited  to 
the  following: 

(1)  Plant  oils. 

(2)  Animal  fats  and  animal  wastes, 
including  poultry  fats  and  poultry 
wastes,  and  other  waste  materials. 

(3)  Municipal  solid  waste  and  sludges 
and  oils  derived  from  wastewater  and 
the  treatment  of  wastewater. 

(n)  Export  of  renewable  fuel  means: 

(1)  Transfer  of  a  batch  of  renewable 
fuel  to  a  location  outside  the  United 
States;  and 

(2)  Transfer  of  a  batch  of  renewable 
fuel  from  a  location  in  the  contiguous  48 
states  to  Alaska,  Hawaii,  or  a  United 
States  territory,  unless  that  state  or 
territory  has  received  an  approval  from 
the  Administrator  to  opt-in  to  the 
renewable  fuel  program  pursuant  to 
§80.1143. 

(o)  Renewable  Identification  Number 
(RIN),  is  a  unique  number  generated  to 
represent  a  volume  of  renewable  fuel 
pursuant  to  §§  80.1125  and  80.1126. 

(1)  Gallon-RIN  is  a  RIN  that  represents 
an  individual  gallon  of  renewable  fuel; 
and 

(2)  Batch-RIN  is  a  RIN  that  represents 
multiple  gallon-RINs. 


RFStdi  =100* 


_ RFVj-Cell, _ 

(0,-R,)  +  (OS,-RS,)-OE, 


Gi  =  Amount  of  gasoline  projected  to  be  used 
in  the  48  contiguous  states,  in  year  i,  in 
gallons. 

R,  =  Amount  of  renewable  fuel  blended  into 
gasoline  that  is  projected  to  be  used  in 
the  48  contiguous  states,  in  year  i,  in 
gallons. 


(р)  Neat  renewable  fuel  is  a  renewable 
fuel  to  which  only  de  minimus  amounts 
of  conventional  gasoline  or  diesel  have 
been  added. 

§§  80.1 1 02  through  80.1 1 03  [Reserved] 

■  4.  Sections  80.1102  and  80.1103  are 
reserved. 

■  5.  Sections  80.1104  through  80.1107 
are  added  to  read  as  follows: 

Subpart  K — Renewable  Fuel  Standard 

•k  it  it  it  it 

Sec. 

80.1104  What  are  the  implementation  dates 
for  the  Renewable  Fuel  Standard 
Program? 

80.1105  What  is  the  Renewable  Fuel 
Standard? 

80.1106  To  whom  does  the  Renewable 
Volume  Obligation  apply? 

80.1107  How  is  the  Renewable  Volume 
Obligation  calculated? 

***** 

§  80. 1 1 04  What  are  the  implementation 
dates  for  the  Renewable  Fuel  Standard 
Program? 

The  RFS  standards  and  other 
requirements  of  §  80.1101  and  all 
sections  following  are  effective 
beginning  on  September  1,  2007. 

§  80.1 1 05  What  is  the  Renewable  Fuel 
Standard? 

(a)  The  annual  value  of  the  renewable 
fuel  standard  for  2007  shall  be  4.02 
percent. 

(b)  Beginning  with  the  2008 
compliance  period,  EPA  will  calculate 
the  value  of  the  annual  standard  and 
publish  this  value  in  the  Federal 
Register  by  November  30  of  the  year 
preceding  the  compliance  period. 

(с)  EPA  will  base  the  calculation  of 
the  standard  on  information  provided 
by  the  Energy  Information 
Administration  regarding  projected 
gasoline  volumes  and  projected  volumes 
of  renewable  fuel  expected  to  be  used  in 
gasoline  blending  for  the  upcoming 
year. 

(d)  EPA  will  calculate  the  annual 
renewable  fuel  standard  using  the 
following  equation: 


GSi  =  Amount  of  gasoline  projected  to  be 
used  in  noncontiguous  states  or 
territories  (if  the  state  or  territory  opts- 
in),  in  year  i,  in  gallons.  . 

RS,  =  Amount  of  renewable  fuel  blended  into 
gasoline  that  is  projected  to  be  used  in 
noncontiguous  states  or  territories  (if  the 
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state  or  territory  opts-in),  in  year  i,  in 
gallons. 

GEj  =  Amount  of  gasoline  projected  to  be 
produced  by  exempt  small  refineries  and 
small  refiners,  in  year  i,  in  gallons 
(through  2010  only,  except  to  the  extent 
that  a  small  refinery  exemption  is 
extended  pursuant  to  §  80.1141(e)). 

Celli  =  Beginning  in  2013,  the  amount  of 
renewable  fuel  that  is  required  to  come 
from  cellulosic  sources,  in  year  i,  in 
gallons. 

(e)  Beginning  with  the  2013 
compliance  period,  EPA  will  calculate 
the  value  of  the  annual  cellulosic 
standard  and  publish  this  value  in  the 
Federal  Register  by  November  30  of  the 
year  preceding  the  compliance  period. 

(f)  EPA  will  calculate  the  annual 
cellulosic  standard  using  the  following 
equation: 


RFCellj  =100* 


_ Celli _ 

(G,-R,)+(GS,-RS,) 


Where: 

RFCelli  =  Renewable  Fuel  Cellulosic 
Standard  in  year  i,  in  percent. 

Gi  =  Amount  of  gasoline  projected  to  be  used 
in  the  48  contiguous  states,  in  year  i,  in 
gallons. 

R,  =  Amount  of  renewable  fuel  blended  into 
gasoline  that  is  projected  to  be  used  in 
the  48  contiguous  states,  in  year  i,  in 
gallons. 

GS,  =  Amount  of  gasoline  projected  to  be 
used  in  noncontiguous  states  or 
territories  (if  the  state  or  territory  opts- 
in),  in  year  i,  in  gallons. 

RS,  =  Amount  of  renewable  fuel  blended  into 
gasoline  that  is  projected  to  be  used  in 
noncontiguous  states  or  territories  (if  the 
state  or  territory -opts-in),  in  year  i,  in 
gallons. 

Cell,  =  Amount  of  renewable  fuel  that  is 

required  to  come  finm  cellulosic  sources, 
in  year  i,  in  gallons. 

§  80.1 106  To  whom  does  the  Renewable 
Volume  Obligation  apply? 

(a)  (1)  An  obligated  party  is  a  refiner 
that  produces  gasoline  within  the  48 
contiguous  states,  or  ^  importer  that 
imports  gasoline  into  the  48  contiguous 
states.  A  party  that  simply  adds 
renewable  fuel  to  gasoline,  as  defined  in 
§  80.1107(c),  is  not  an  obligated  party. 

(2)  If  the  Administrator  approves  a 
petition  of  Alaska,  Hawaii,  or  a  United 
States  territory  to  opt-in  to  the 
renewable  fuel  program  under  the 
provisions  in  §  80.1143,  then  “obligated 
party”  shall  also  include  any  refiner  that 
produces  gasoline  within  that  state  or 
territory,  or  cmy  importer  that  imports 
gasoline  into  that  state  or  territory. 

(3)  For  the  purposes  of  this  section, 
“gasoline”  refers  to  any  and  all  of  the 
products  specified  at  §  80.1107(c). 

(b)  For  each  compliance  period 
starting  with  2007,  any  obligated  party 
is  required  to  demonstrate,  pursuant  to 


§  80.1127,  that  it  has  satisfied  the 
Renewable  Volume  Obligation  for  that 
compliance  period,  as  specified  in 
§  80.1107(a). 

(c)  An  obligated  party  may  comply 
with  the  requirements  of  paragraph  (b) 
of  this  section  for  all  of  its  refineries  in 
the  aggregate,  or  for  each  refinery 
individually. 

(d)  An  obligated  party  must  comply 
with  the  requirements  of  paragraplj  (b) 
of  this  section  for  all  of  its  imported  ^ 
gasoline  in  the  aggregate. 

(e)  An  obligati  party  that  is  both  a 
refiner  and  importer  must  comply  with 
the  requirements  of  paragraph  (b)  of  this 
section  for  its  imported  gasoline 
separately  firom  gasoline  produced  by  its 
refinery  or  refineries. 

(f)  Where  a  refinery  or  importer  is 
jointly  owned  by  two  or  more  parties, 
the  requirements  of  paragraph  (h)  of  this 
section  may  be  met  by  one  of  the  joint 
owners  for  all  of  the  gasoline  produced 
at  the  refinery,  or  all  of  the  imported 
gasoline,  in  the  aggregate,  or  each  party 
may  meet  the  requirements  of  paragraph 

(b)  of  this  section  for  the  portion  of  the 
gasoline  that  it  owns,  as  long  as  all  of 
the  gasoline  produced  at  the  refinery,  or 
all  of  the  imported  gasoline,  is 
accounted  for  in  determining  the 
renewable  fuels  obligation  under 
§80.1107. 

(g)  The  requirements  in  paragraph  (b) 
of  this  section  apply  to  the  following 
compliance  periods:  ' 

(1)  For  2007,  the  compliance  period  is 
September  1  through  December  31. 

(2)  Beginning  in  2008,  and  every  year 
thereafter,  the  compliance  period  is 
January  1  through  December  31. 

§  80. 1 1 07  How  is  the  Renewable  Volume 
Obligation  calculated? 

(a)  The  Renewable  Volume  Obligation 
for  an  obligated  party  is  determined 
according  to  the  following  formula: 

RVOi  =  (RFStdj  *  GVi)  -i-  Di_ , 

Where: 

RVO,  =  The  Renewable  Volume  Obligatioh 
for  an  obligated  party  for  calendar  year 
i,  in  gallons  of  renewable  fuel. 

RFStdj  =  The  renewable  fuel  standard  for 
calendar  year  i,  determined  by  EPA 
pursuant  to  §  80.1105,  in  percent. 

GVi  =  The  non-renewable  gasoline  volume, 
determined  in  accordance  with 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  which  is  produced  or  imported 
by  the  obligated  party  in  calendar  year  i, 
in  gallons. 

Di  _  1  =  Renewable  fuel  deficit  carryover  fi-om 
the  previous  year,  per  §  80.1127(b),  in 
gallons. 

(b)  The  non-renewable  gasoline 
volume  for  a  refiner,  blender,  or 
importer  for  a  given  year,  GVi,  specified 
in  paragraph  (a)  of  this  section  is 
calculated  as  follows: 


gv,  =  £g,-£rb, 

x=l  y=l 


Where: 


X  =  Individual  batch  of  gasoline  produced  or 
imported  in  calendar  year  i. 
n  =  Total  number  of  batches  of  gasoline 

produced  or  imported  in  calendar  year  i. 
Gx  =  Volume  of  batch  x  of  gasoline  produced 
or  imported,  in  gallons, 
y  =  Individual  batch  of  renewable  fuel 

blended  into  gasoline  in  calendar  year  i. 
m  =  Total  number  of  batches  of  renewable 
fuel  blended  into  gasoline  in  calendar 
year  i, 

RBy  =  Voliune  of  batch  y  of  renewable  fuel 
blended  into  gasoline,  in  gallons. 

(c)  All  of  the  following  products  that 
are  produced  or  imported  during  a 
compliance  period,  collectively  called 
“gasoline”  for  the  purposes  of  this 
section  (unless  otherwise  specified),  are 
to  be  included  in  the  volume  used  to 
calculate  a  party’s  renewable  volume 
obligation  under  paragraph  (a)  of  this 
section,  except  as  provided  in  paragraph 

(d)  of  this  section: 

(1)  Reformulated  gasoline,  whether  or 
not  renewable  fuel  i«  later  added  to  it. 

(2)  Conventional  gasoline,  whether  or 
not  renewable  fuel  is  later  added  to  it. 

(3)  Reformulated  gasoline  blendstock 
that  becomes  finished  reformulated 
gasoline  upon  the  addition  of  oxygenate 
(“RBOB”). 

(4)  Conventional  gasoline  blendstock 
that  becomes  finished  conventional 
gasoline  upon  the  addition  of  oxygenate 
(“CBOB”). 

(5)  Blendstock  (including  butane  and 
gasoline  treated  as  blendstock 
(“GTAB”))  that  has  been  combined  with 
other  blendstock  and/or  finished 
gasoline  to  produce  gasoline. 

(6)  Any  gasoline,  or  any  unfinished 
gasoline  that  becomes  finished-gasoline 
upon  the  addition  of  oxygenate,  that  is 
produced  or  imported  to  comply  with  a 
state  or  local  fuels  program. 

(d)  The  following  products  are  not 
included  in  the  volume  of  gasoline 
produced  or  imported  used  to  calculate 
a  party’s  renewable  volume  obligation 
under  paragraph  (a)  of  this  section: 

(1)  Any  renewable  fuel  as  defined  in 
§  80.1101(d). 

(2)  Blendstock  that  has  not  been 
combined  with  other  blendstock  or 
finished  gasoline  to  produce  gasoline. 

(3)  Gasoline  produced  or  imported  for 
use  in  Alaska,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Marianas,  unless  the  area  has  opted  into 
the  RFS  program  under  §80.1143. 

(4)  Gasoline  produced  by  a  small 
refinery  that  has  an  exemption  under 
§  80.1141  or  an  approved  small  refiner 
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that  has  an  exemption  under  §  80.1142 
until  January  1,  2011  (or  later,  for  small 
refineries,  if  their  exemption  is 
extended  pursuant  to  §80.1 141(e)). 

(5)  Gasoline  exported  for  use  outside 
the  48  United  States,  and  gasoline 
exported  for  use  outside  Alaska,  Hawaii, 
the  Commonwealth  of  Puerto  Rico,  the 
U.S.  Virgin  Islands,  Guam,  American 
Samoa,  and  the  Commonwealth  of  the 
Northern  Marianas,  if  the  area  has  opted 
into  the  RFS  program  under  §  80.1143. 

(6)  For  blenders,  the  volume  of 
finished  gasoline,  RBOB,  or  CBOB  to 
which  a  blender  adds  blendstocks. 

(7)  The  gasoline  portion  of  transmix 
produced  by  a  transmix  processor,  or 
the  transmix  blended  into  gasoline  by  a 
transmix  blender,  under  40  CFR  80.84. 

§§80.1108  through  80.1114  [Reserved] 

■  6.  Sections  80.1108  through  80.1114 
are  reserved. 

■  7.  Section  80.1115  is  added  to  read  as 
follows: 

§  80.1 1 1 5  How  are  equivalence  values 
assigned  to  renewable  fuel? 

(a) (1)  Each  gallon  of  a  renewable  fuel 
shall  be  assigned  an  equivalence  value 
by  the  producer  or  importer  pursuant  to 
paragraph  (b)  or  (c)  of  this  section. 

(2)  The  equivalence  value  is  a  number 
that  is  used  to  determine  how  many 
gallon-RINs  can  be  generated  for  a  batch 
of  renewable  fuel  according  to 
§80.1126. 

(b)  Equivalence  values  shall  be 
assigiied  for  certain  renewable  fuels  as 
follows: 

(1)  Cellulosic  biomass  ethanol  and 
waste  derived  ethanol  produced  on  or 
before  December  31,  2012  which  is 
denatured  shall  have  an  equivalence 
value  of  2.5. 

(2)  Ethanol  other  than  cellulosic 
biomass  ethanol  or  waste-derived 
ethanol  which  is  denatured  shall  have 
an  equivalence  value  of  1.0. 

(3)  Biodiesel  (mono-alkyl  ester)  shall 
have  an  equivalence  value  of  1.5. 

(4)  Butanol  shall  have  an  equivalence 
value  of  1.3. 

(5)  Non-ester  renewable  diesel, 
including  that  produced  from 
coprocessing  a  renewable  crude  with 
fossil  fuels  in  a  hydrotreater,  shall  have 
an  equivalence  value  of  1.7. 

(6)  All  other  renewable  crude-based 
renevVable  fuels  shall  have  an 
equivalence  value  of  1.0. 

(c) (1)  For  renewable  fuels  not  listed  in 
paragraph  (b)  of  this  section,  a  producer 
or  importer  shall  submit  an  application 
to  the  Agency  for  an  equivalence  value 
following  the  provisions  of  paragraph 

(d)  of  this  section. 

(2)  A  producer  or  importer  may  also 
submit  an  application  for  an  alternative 


equivalence  value  pursuant  to 
paragraph  (d)  of  this  section  if  the 
renewable  fuel  is  listed  in  paragraph  (b) 
of  this  section,  but  the  producer  or 
importer  has  reason  to  believe  that  a 
different  equivalence  value  than  that 
listed  in  paragraph  (b)  of  this  section  is 
warranted. 

(d)  Determination  of  equivalence 
values.  (1)  Except  as  provided  in 
paragraph  (d)(4)  of  this  section,  the 
equivalence  value  for  renewable  fuels 
described  in  paragraph  (c)  of  this 
section  shall  be  calculated  using  the 
following  formula: 

EV  =  (R  /  0.931)  *  (EC  /  77,550) 

Where: 

EV  =  Equivalence  Value  for  the  renewable 
fuel,  rounded  to  the  nearest  tenth. 

R  =  Renewable  content  of  the  renewable  fuel. 
This  is  a  measure  of  the  portion  of  a 
renewable  fuel  that  came  from  a 
renewable  source,  expressed  as  a 
percent,  on  an  energy  basis. 

EC  =  Energy  content  of  Uie  renewable  fuel, 
in  Btu  per  gallon  (lower  heating  value). 

(2)  The  application  for  an  equivalence 
value  shall  include  a  technical 
justification  that  includes  a  description 
of  the  renewable  fuel,  feedstock(s)  used 
to  make  it,  and  the  production  process. 

(3)  The  Agency  will  review  the 
technical  justification  and  assign  an 
appropriate  Equivalence  Value  to  the 
renewable  fuel  based  on  the  procedure 
in  this  paragraph  (d). 

(4)  For  biogas,  the  Equivalence  Value 
is  1.0,  and  77,550  Btu  of  biogas  is 
equivalent  to  1  gallon  of  renewable  fuel. 

§§  80.1 1 1 6  through  80.1 1 24  [Reserved] 

■  8.  Sections  80.1116  through  80.1124 
are  reserved. 

■  9.  Sections  80.1125  through  80.1132 
are  added  to  read  as  follows: 

t 

Subpart  K — Renewable  Fuel  Standard 


80.1125  Renewable  Identihcation  Numbers 
(RINs). 

80.1 126  How  are  RINs  generated  and 
assigned  to  batches  of  renewable  fuel  by 
renewable  fuel  producers  or  importers? 

80.1127  How  are  WNs  used  to  demonstrate 
compliance? 

80.1128  General  requirements  for  RIN 
distribution. 

80.1129  Requirements  for  separating  RINs 
from  volumes  of  renewable  fuel. 

80.1 130  Requirements  for  exporters  of 
renewable  fuels. 

80.1131  Treatment  of  invalid  RINs. 

80.1132  Reported  spillage  of  renewable 
fuel. 


§  80.1 1 25  Renewable  Identification 
Numbers  (RINs). 

Each  RIN  is  a  38  character  numeric 
code  of  the  following  form: 


KYYYYCCCCFFFFFBBBBBRRDSSS 

SSSSSEEEEEEEE 

(a)  K  is  a  number  identifying  the  type 
of  RIN  as  follows: 

(1)  K  has  the  value  of  1  when  the  RIN 
is  assigned  to  a  volume  of  renewable 
fuel  pursuant  to  §§  80.1126(e)  and 
80.1128(a). 

(2)  K  has  the  value  of  2  when  the  RIN 
has  been  separated  from  a  volume  of 
renewable  fuel  pursuant  to 

§  80.1126(e)(4)  or  §80.1129. 

(b)  YYYY  is  the  calendar  year  in 
which  the  batch  of  renewable  fuel  was 
produced  or  imported.  YYYY  also 
represents  the  year  in  which  the  RIN 
was  originally  generated. 

(c)  CCCC  is  the  registration  number 
assigned  according  to  §  80.1150  to  the 
producer  or  importer  of  the  batch  of 
renewable  fuel. 

(d)  FFFFF  is  the  registration  number 
assigned  according  to  §  80.1150  to  the 
facility  at  which  the  batch  of  renewable 
fuel  was  produced  or  imported. 

(e)  BBBBB  is  a  serial  number  assigned 
to  the  batch  which  is  chosen  by  the 
producer  or  importer  of  the  batch  such 
that  no  two  batches  have  the  same  value 
in  a  given  calendar  year. 

(f)  RR  is  a  number  representing  the 
equivalence  value  of  the  renewable  fuel 
as  specified  in  §  80.1115  and  multiplied 
by  10  to  produce  the  value  for  RR. 

(g)  D  is  a  number  identifying  the  type 
of  renewable  fuel,  as  follows: 

(1)  D  has  the  value  of  1  if  the 
renewable  fuel  can  be  categorized  as 
cellulosic  biomass  ethanol  as  defined  in 
§  80.1101(a). 

(2)  D  has  the  value  of  2  if  the 
renewable  fuel  cannot  be  categorized  as 
cellulosic  biomass  ethanol  as  defined  in  . 
§  80.1101(a). 

(h)  SSSSSSSS  is  a  number 
representing  the  first  gallon-RIN 
associated  with  a  batch  of  renewable 
fuel. 

(i)  EEEEEEEE  is  a  number 
representing  the  last  gallon-RIN 
associated  with  a  batch  of  renewable 
fuel.  EEEEEEEE  will  be  identical  to 
SSSSSSSS  if  the  batch-RIN  represents  a 
single  gallon-RIN.  Assign  the  value  of 
EEEEEEEE  as  described  in  §  80.1126. 

§  80.1 1 26  How  are  RINs  generated  and 
assigned  to  batches  of  renewable  fuel  by 
renewable  fuel  producers  or  Importers? 

(a)  Regional  applicability.  (1)  Except 
as  provided  in  paragraph  (b)  of  this 
section,  a  RIN  must  be  assigned  by  a 
renewable  fuel  producer  or  importer  to 
every  batch  of  renewable  fuel  produced 
by  a  facility  located  in  the  contiguous  48 
states  of  the  United  States,  or  imported 
into  the  contiguous  48  states. 

(2)  If  the  Administrator  approves  a 
petition  of  Alaska,  Hawaii,  or  a  United 
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States  territory  to  opt-in  to  the 
renewable  fuel  program  under  the 
provisions  in  §  80.1143,  then  the 
requirements  of  paragraph  (a)(1)  of  this 
section  shall  also  apply  to  renewable 
fuel  produced  or  imported  into  that 
state  or  territory  beginning  in  the  next 
calendar  year. 

(b)  Volume  threshold.  Renewable  fuel 
producers  located  within  the  United 
States  that  produce  less  them  10,000 
gallons  of  renewable  fuel  each  year,  and 
importers  that  import  less  than  10,000 
gallons  of  renewable  fuel  each  year,  are 
not  required  to  generate  and  assign  RlNs 
to  batches  of  renewable  fuel.  Such 
producers  and  importers  are  also 
exempt  from  the  registration,  reporting, 
and  recordkeeping  requirements  of 
§§80.1150-80.1152.  However,  for  such 
producers  and  importers  that 
voluntarily  generate  and  assign  RINs,  all 
the  requirements  of  this  subpart  apply. 

(c)  Definition  of  batch.  For  the 
purposes  of  this  section  and  §80.1125, 
a  “batch  of  renewable  fuel”  is  a  volume 
of  renewable  fuel  that  has  been  assigned 
a  unique  RIN  code  BBBBB  within  a 
calendar  year  by  the  producer  or 
importer  of  the  renewable  fuel  in 
accordance  with  the  provisions  of  this 
section  and  §  80.1125. 

(1)  The  number  of  gallon-RlNs 
generated  for  a  batch  of  renewable  fuel 
may  not  exceed  99,999,999. 

(2)  A  batch  of  renewable  fuel  cannot 
represent  renewable  fuel  produced  or 
imported  in  excess  of  one  calendar 
month. 

(d)  Generation  of  RINs.  (1)  Except  as 
provided  in  paragraph  (b)  of  this 
section,  the  producer  or  importer  of  a 
batch  of  renewable  fuel  must  generate 
RINs  for  that  batch,  including  any 
renewable  fuel  contained  in  imported 
gasoline. 

(2)  A  producer  or  importer  of 
renewable  fuel  may  generate  RINs  for 
volumes  of  renewable  fuel  that  it  owns 
on  September  1,  2007. 

(3)  A  party  generating  a  RIN  shall 
specify  the  appropriate  numerical 
values  for  each  component  of  the  RIN  in 
accordance  with  the  provisions  of 
§80.1125  and  this  paragraph  (d). 

(4)  Except  as  provided  in  paragraph 
(d)(6)  of  this  section,  the  number  of 
gallon-RINs  that  shall  be  generated  for  a 
given  batch  of  renewable  fuel  shall  be 
equal  to  a  volume  calculated  according 
to  the  following  formula: 

Vrin  =  EV*V, 

Where: 

Vrin  =  RIN  volume,  in  gallons,  for  use 

determining  the  number  of  gallon-RINs 
that  shall  be  generated. 

EV  =  Equivalence  value  for  the  renewable 
fuel  per  §80.1115. 


Vs  =  Standardized  volume  of  the  batch  of 
renewable  fuel  at  60  °F,  in  gallons, 
calculated  in  accordance  with  paragraph 
(d)(7)  of  this  section. 

(5)  Multiple  gallon-RINs  generated  to 
represent  a  given  volume  of  renewable 
fuel  can  be  represented  by  a  single 
batch-RIN  through  the  appropriate 
designation  of  the  RIN  volume  codes 
SSSSSSSS  and  EEEEEEEE. 

(i)  The  value  of  SSSSSSSS  in  the 
batch-RIN  shall  be  00000001  to 
represent  the  first  gallon-RIN  associated 
with  the  volume  of  renewable  fuel. 

(ii)  The  value  of  EEEEEEEE  in  the 
batch-RIN  shall  represent  the  last 
gallon-RIN  associated  with  the  volume 
of  renewable  fuel,  based  on  the  RIN 
volume  determined  pursuant  to 
paragraph  (d)(4)  of  this  section. 

(6)  (i)  For  renewable  crude-ba^ed 
renewable  fuels  produced  in  a  facility  or 
unit  that  coprocesses  renewable  crudes 
and  fossil  fuels,  the  number  of  gallon- 
RINs  that  shall  be  generated  for  a  given 
batch  of  renewable  fuel  shall  be  equal  to 
the  gallons  of  renewable  crude  used 
rather  than  the  gallons  of  renewable  fuel 
produced. 

(ii)  Parties  that  produce  renewable 
crude-based  renewable  fuels  in  a  facility 
or  unit  that  coprocesses  renewable 
crudes  and  fossil  fuels  may  submit  a 
petition  to  the  Agency  requesting  the 
use  of  volumes  of  renewable  fuel 
produced  as  the  basis  for  the  number  of 
gallon-RINs,  pursuant  to  paragraph 
(d)(4)  of  this  section. 

(7)  Standardization  of  volumes.  In 
determining  the  standardized  volume  of 
a  batch  of  renewable  fuel  for  purposes 
of  generating  RINs  under  this  paragraph 
(d),  the  batch  volumes  shall  be  adjusted 
to  a  standard  temperature  of  60  °F. 

(i)  For  ethanol,  the  following  formula 
shall  be  used: 

Vs.e  =  Va.e  *  (“0.0006301  *  T  +  1.0378) 
Wliere: 

Vs.c*=  Standardized  volume  of  ethanol  at  60 
°F,  in  gallons. 

Va.c  =  Actual  volume  of  ethanol,  in  gallons. 

T  =  Actual  temperature  of  the  batch,  in  °F. 

(ii)  For  biodiesel  (mono'..alkyl  esters), 
the  following  formula  shall  be  used: 

Vs.b  =  V,.b  *  (-0.0008008  *  T  -t-  1.0480) 
Where; 

Vs.b  =  Standardized  volume  of  biodiesel  at  60 
°F,  in  gallons. 

Va.b  =  Actual  volume  of  biodiesel,  in  gallons. 
T  =  Actual  temperature  of  the  batch,  in  °F’. 

(iii)  For  other  renewable  fuels,  an 
appropriate  formula  commonly 
accepted  by  the  industry'  shall  be  used 
to  standardize  the  actual  volume  to  60 
"F.  Formulas  used  must  be  jeportod  to 
the  Agency,  and  may  be  reviewed  for 
appropriateness. 


(8)  (i)  A  party  is  prohibited  from 
generating  RINs  for  a  volume  of 
renewable  fuel  that  it  produces  if: 

(A)  The  renewable  fuel  has  been 
produced  from  a  chemical  conversion 
process  that  uses  another  renewable  fuel 
as  a  feedstock;  and 

(B)  The  renewable  fuel  used  as  a 
feedstock  was  produced  by  another 
party. 

(ii)  Any  RINs  that  the  party  acquired 
with  renewable  fuel  used  as  a  feedstock 
shall  be  assigned  to  the  new  renewable 
fuel  that  was  made  with  that  feedstock. 

(e)  Assignment  of  RINs  to  batches.  (1) 
Except  as  provided  in  paragraph  (e)(4) 
of  this  section,  the  producer  or  importer 
of  renewable  fuel  must  assign  all  RINs 
generated  to  volumes  of  renewable  fuel. 

(2)  A  RIN  is  assigned  to  a  volume  of 
renewable  fuel  when  ownership  of  the 
RIN  is  transferred  along  with  the 
transfer  of  ownership  of  the  volume  of 
renewable  fuel,  pursuant  to  §  80.1128(a). 

(3)  All  assigned  RINs  shall  have  a  K 
code  value  of  1. 

(4)  RINs  not  assigned  to  batches,  (i)  If 
a  party  produces  or  imports  a  batch  of 
cellulosic  biomass  ethanol  or  waste- 
derived  ethanol  having  an  equivalence 
value  of  2.5,  that  party  must  assign  at 
least  one  gallon-RIN  to  each  gallon  of 
cellulosic  biomass  ethanol  or  waste- 
derived  ethanol,  representing  the  first 

1 .0  portion  of  the  Equivalence  Value. 

(ii)  Any  remaining  gallon-RINs 
generated  for  the  cellulosic  biomass 
ethanol  or  waste-derived  ethanol  which 
represent  the  remaining  1.5  portion  of 
the  Equivalence  Value  may  remain 
unassigned. 

(iii)  The  producer  or  importer  of 
cellulosic  biomass  ethanol  or  waste- 
derived  ethanol  shall  designate  the  K 
code  as  2  for  all  unassigned  RINs. 

§  80.1 1 27  How  are  RINs  used  to  ' 
demonstrate  compliance? 

(a)  Renewable  volume  obligations.  (1) 
Except  as  specified  in  paragraph  (b)  of 
this  section,  each  party  that  is  obligated 
to  meet  the  Renewable  V'olume 
Obligation  under  §80.1107,  or  each 
party  that  is  an  exporter  of  renewable 
fuels  that  is  obligated  to  meet  a 
Renewable  Volume  Obligation  under 
§80.1130,  must  demonstrate  pursuant  to 
§80.1 152(a)(1)  that  it  has  taken 
ownership  of  sufficient  RINs  to  satisfy 
the  following  equation: 

(IRINNUM)i  (lRINNUM)i_ ,  =  RVOj 
Where: 

(ZRINNUM),  =  Sum  of  all  owned  gallon-RINs 
that  w'ere  generated  in  year  i  and  are 
being  applied  towards  the  RVO,.  in 
gallons. 

(LRINNUM)i- 1  =  Sum  of  all  ow'ned  gallon- 
RINs  that  were  generated  in  year  i  —  1 
and  are  being  applied  towards  the  RVO, 
in  gallons. 
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RVOi  =  The  Renewable  Volume  Obligation 
for  the  obligated  party  or  renewable  fuel 
exporter  for  calendar  year  i,  in  gallons, 
pursuant  to  §  80.1107  or  §  80.1130. 

(2)  For  compliance  for  calendar  years 
2008  and  later,  the  value  of 
(SRINNUM)i  _  1  may  not  exceed  a  value 
determined  by  the  following  inequality: 
(IRINNUM),- ,  <  0.20  X  RVO, 

(3)  RINs  may  only  be  used  to 
demonstrate  compliance  with  the  RVO 
for  the  calendar  year  in  which  they  were 
generated  or  the  following  calendar 
year.  RINs  used  to  demonstrate 
compliance  in  one  year  cannot  be  used 
to  demonstrate  compliance  in  any  other 
year. 

(4)  A  party  may  only  use  a  RIN  for 
purposes  of  meeting  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  if  that  RIN  is  an  unassigned  RIN 
with  a  K  code  of  2  obtained  in 
accordance  with  §§  80.1126(e)(4), 
80.1128,  and  80.1129. 

(5)  The  number  of  gallon-RINs 
associated  with  a  given  batch-RIN  that 
can  be  used  for  compliance  with  the  . 
RVO  shall  be  calculated  from  the 
following  formula: 

RINNUM  =  EEEEEEEE-SSSSSSSS  +  1 
Where: 

RINNUM  =  Number  of  gallon-RINs  associated 
with  a  batch-RIN,  where  each  gallon-RIN 
represents  one  gallon  of  renewable  fuel 
for  compliance  purposes. 

EEEEEEEE  =  Batch-WN  component 

identifying  the  last  gallon-RIN  associated 
with  the  batch-RIN. 

SSSSSSSS  =  Batch-RIN  component 
identifying  the  first  gallon-RIN 
associated  with  the  batch-RIN. 

(b)  Deficit  carryovers.  (1)  An  obligated 
party  or  an  exporter  of  renewable  fuel 
that  fails  to  meet  the  requirements  of 
paragraphs  (a)(1)  or  (a)(2)  of  this  section 
for  calendar  year  i  is  permitted  to  carry 
a  deficit  into  year  i-t-1  under  the 
following  conditions: 

(1)  The  party  did  not  carry  a  deficit 
into  calendar  year  i  from  calendar  year 
i-1. 

(ii)  The  party  subsequently  meets  the 
requirements  of  paragraph  (a)(1)  of  this 
section  for  calendar  year  i-Hl  and  carries 
no  deficit  into  year  i+2. 

(2)  A  deficit  is  calculated  according  to 
the  following  formula: 

D.  RVOi_,  (IRINNUM), +  1 
(iRINNUM)i-i 
Where: 

D,  =  The  deficit,  in  gallons,  generated  in 
calendar  year  i  that  must  be  carried  over 
to  year  i-t-l  if  allowed  to  do  so  pursuant 
to  paragraph  (b)(l)(i)  of  this  section. 

RVO,  =  The  Renewable  Volume  Obligation 
for  the  obligated  party  or  renewable  fuel 
exporter  for  calendar  year  i,  in  gallons. 
(IRINNUM),  - 1  =  Sum  of  all  acquired  gallon- 
RINs  that  were  generated  in  year  i  and 


are  being  applied  towards  the  RVO,.  in 
gallons. 

(iRINNUM)i  _  1  =  Suiii  of  all  acquired  gallon- 
RINs  that  were  generated  in  year  i  —  1 
and  are  being  applied  towards  the  RVO,. 
in  gallons. 

§  80.1 128  General  requirements  for  RIN 
distribution. 

(а)  RINs  assigned  to  volumes  of 
renewable  fuel.  (1)  Assigned  RIN,  for  the 
purposes  of  this  subpart,  means  a  RIN 
assigned  to  a  volume  of  renewable  fuel 
pursuant  to  §  80.1126(e)  with  a  K  code 
of  1. 

(2)  Except  as  provided  in 

§  80.1126(e)(4)  and  §  80.1129,  no  party 
can  separate  a  RIN  that  has  been 
assigned  to  a  batch  pursuant  to 
§  80.1126(e). 

(3)  An  assigned  RIN  cannot  be 
transferred  to  another  party  without 
simultaneously  transferring  a  volume  of 
renewable  fuel  to  that  same  party. 

(4)  No  more  than  2.5  assigned  gallon- 
RINs  with  a  K  code  of  1  can  be 
transferred  to  another  party  with  every 
gallon  of  renewable  fuel  transferred  to 
that  same  party. 

(5)  (i)  On  each  of  the  dates  listed  in 
paragraph  (a)(5)(v)  of  this  section  in  any 
calendar  year,  the  following  equation 
must  be  satisfied  for  assigned  RINs  and 
volumes  of  renewable  fuel  owned  by  a 
party: 

I(RIN)D<I(Vs.xEVi)D 

Where: 

D  =  Applicable  date. 

KRINli)  =  Sum  of  all  assigned  gallon-RINs 
with  a  K  code  of  1  that  are  owned  on 
date  D. 

(Vsilo  =  Volume  i  of  renewable  fuel  owned  on 
date  D,  standardized  to  60  °F,  in  gallons. 
EVi  =  Equivalence  value  representing  volume 
i. 

KVsix  EVili)  =  Sum  of  all  volumes  of 
renewable  fuel  owned  on  date  D, 
multiplied  by  their  respective 
equivalence  values. 

(ii)  The  equivalence  value  EVi  for  use 
in  the  equation  in  paragraph  (a)(5)(i)  of 
this  section  for  any  volume  of  ethanol 
shall  be  2.5. 

(iii)  If  the  equivalence  value  for  a 
volume  of  renewable  fuel  i  can  be 
determined  pursuant  to  §  80.1115  based 
on  its  composition,  then  the  appropriate 
equivalence  value  shall  be  used  for  EVi. 

(iv)  If  the  equivalence  value  for  a 
volume  of  renewable  fuel  cannot  be 
determined  based  on  its  composition, 
the  value  of  EVi  shall  be  1.0. 

(v)  The  applicable  dates  are  March  31, 
June  30,  September  30,  and  December 
31.  For  2007  only,  the  applicable  dates 
are  September  30,  and  December  31. 

(б)  Producers  and  importers  of 
renewable  fuel,  (i)  Except  as  provided  in 
paragraph  (a)(6)(ii)  of  this  section,  a 
producer  or  importer  of  renewable  fuel 


must  transfer  ownership  of  a  number  of 
gallon-RINs  with  a  K  code  of  1 
whenever  it  transfers  ownership  of  a 
volume  of  renewable  fuel  such  that  the 
ratio  of  gallon-RINs  to  gallons  is  equal 
to  the  equivalence  value  for  the 
renewable  fuel. 

I(RIN)  /  Vs  =  EV 
Where: 

KRIN)  =  Sum  of  all  gallon-RINs  with  a  K 
■  code  of  1  which  are  transferred  along 
with  volume  V*. 

Vs  =  A  volume  of  renewable  fuel  transferred, 
standardized  to  60  ®F,  in  gallons. 

EV  =  Equivalence  value  assigned  to  the 
renewable  fuel  being  transferred. 

(ii)  A  producer  or  importer  of 
renewable  fuel  can  transfer  ownership 
of  a  volume  of  renewable  fuel  without 
simultaneously  transferring  ownership 
of  gallon-RINs  having  a  K  code  of  1  if 
it  can  demonstrate  one  of  the  following: 

(A)  It  is  a  small  volume  producer 
exempt  from  the  requirement  to 
generate  RINs  pursuant  to  §  80.1126(b); 
or 

(B)  The  producer  or  importer  received 
an  equivalent  volume  of  renewable  fuel 
from  another  party  without 
accompanying  RINs. 

(C)  The  producer  or  importer  has 
generated  RINs  for  cellulosic  biomass 
ethanol  or  waste-derived  ethanol  having 
an  equivalence  value  of  2.5,  and  has 
chosen  to  specify  as  unassigned  a 
number  of  gallon-RINs  pursuant  to 

§  80.1126(e)(4). 

(7)  Any  transfer  of  ownership  of 
assigned  RINs  must  be  documented  on 
product  transfer  documents  generated 
pursuant  to  §  80.1153. 

(1)  The  RIN  must  be  recorded  on  the 
product  transfer  document  used  to 
transfer  ownership  of  the  RIN  and  the 
volume  to  another  party;  or 

(ii)  The  RIN  must  be  recorded  on  a 
separate  product  transfer  document 
transferred  to  the  same  party  on  the 
same  day  as  the  product  transfer 
document  used  to  transfer  ownership  of 
the  volume  of  renewable  fuel. 

(b)  RINs  not  assigned  to  volumes  of 
renewable  fuel.  (1)  Unassigned  RIN,  for 
the  purposes  of  this  subpart,  means  a 
RIN  with  a  K  code  of  2  that  has  been 
separated  from  a  volume  of  renewable 
fuel  pursuant  to  §  80.1126(e)(4)  or 
§80.1129. 

(2)  Any  party  that  has  registered 
pursuant  to  §  80.1150  can  hold  title  to 
an  unassigned  RIN. 

(3)  Unassigned  RINs  can  be 
transferred  from  one  party  to  another 
any  number  of  times. 

(4)  An  unassigned  batch-RIN  can  be 
divided  by  its  holder  into  multiple 
batch-RINs,  each  representing  a  smaller 
number  of  gallon-RINs,  if  all  of  the 
following  conditions  are  met: 
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(1)  All  RIN  components  other  than 
SSSSSSSS  and  EEEEEEEE  are  identical 
for  the  original  parent  and  newly 
formed  daughter  RlNs. 

(ii)  The  sum  of  the  gallon-RINs 
associated  with  the  multiple  daughter 
batch-RINs  is  equal  to  the  gallon-RINs 
associated  with  the  parent  batch-RIN. 

§  80.1 1 29  Requirements  for  separating 
RINs  from  volumes  of  renewable  fuel. 

(a) (1)  Separation  of  a  RIN  from  a 
volume  of  renewable  fuel  means 
termination  of  the  assignment  of  the  RIN 
to  a  volume  of  renewable  fuel. 

(2)  RINs  that  have  been  separated 
from  volumes  of  renewable  fuel  become 
unassigned  RINs  subject  to  the 
provisions  of  §  80.1128(b). 

(b)  A  RIN  that  is  assigned  to  a  volume 
of  renewable  fuel  is  separated  from  that 
volume  only  under  one  of  the  following 
conditions: 

(1)  Except  as  provided  in  paragraph 
(b)(6)  of  this  section,  a  party  that  is  an 
obligated  party  according  to  §  80.1106 
must  separate  any  RINs  that  have  been 
assigned  to  a  volume  of  renewable  fuel 
if  they  own  that  volume. 

(2)  Except  as  provided  in  paragraph 
(b)(5)  of  this  section,  any  party  that 
owns  a  volume  of  renewable  fuel  must 
separate  any  RINs  that  have  been 
assigned  to  that  volume  once  the 
volume  is  blended  with  gasoline  or 
diesel  to  produce  a  motor  vehicle  fuel. 

(3)  Any  party  that  exports  a  volume  of 
renewable  fuel  must  separate  any  RINs 
that  have.been  assigned  to  the  exported 
volume. 

(4)  Any  renewable  fuel  producer  or 
importer  that  produces  or  imports  a 
volume  of  renewable  fuel  shall  have  the 
right  to  separate  any  RINs  that  have 
been  assigned  to  that  volume  if  the 
producer  or  importer  designates  the 
renewable  fuel  as  motor  vehicle  fuel  and 
the  renewable  fuel  is  used  as  motor 
vehicle  fuel. 

(5)  RINs  assigned  to  a  volume  of 
biodiesel  (mono-alkyl  ester)  can  only  be 
separated  from  that  volume  pursuant  to 
paragraph  (h)(2)  of  this  section  if  such 
biodiesel  is  blended  into  diesel  fuel  at 

a  concentration  of  80  volume  percent 
biodiesel  (mono-alkyl  ester)  or  less. 

(i)  This  paragraph  (h)(5)  shall  not 
apply  to  obligated  parties  or  exporters  of 
renewable  fuel. 

(ii)  This  paragraph  (b)(5)  shall  not 
apply  to  renewable  fuel  producers 
meeting  the  requirements  of  paragraph 
(h)(4)  of  this  section. 

(6)  For  RINs  that  an  obligated  party 
generates,  the  obligated  party  can  only 
separate  such  RINs  from  volumes  of 
renewable  fuel  if  the  number  of  gallon- 
RINs  separated  is  less  than  or  equal  to 
its  annual  RVO. 


(7)  A  producer  or  importer  of 
cellulosic  biomass  ethanol  or  waste- 
derived  ethanol  can  separate  a  portion 
of  the  RINs  that  it  generates  pursuant  to 
§  80.1126(e)(4). 

(c)  The  party  responsible  for 
separating  a  RIN  from  a  volume  of 
renewable  fuel  shall  change  the  K  code 
in  the  RIN  from  a  value  of  1  to  a  value 
of  2  prior  to  transferring  the  RIN  to  any 
other  party. 

(d)  (1)  Upon  and  after  separation  from 
a  renewable  fuel  volume,  a  RIN  shall  not 
appear  on  documentation  that  is  either: 

(1)  Used  to  identify  title  to  the  volume 
of  renewable  fuel;  or 

(ii)  Transferred  with  the  volume  of 
renewable  fuel. 

(2)  Upon  and  after  separation  of  a  RIN 
from  its  associated  volume,  product 
transfer  documents  used  to  transfer 
ownership  of  the  volume  must  continue 
to  meet  the  requirements  of 
§80.1153(a)(5)(iii). 

(e)  Any  obligated  party  that  uses  a 
renewable  fuel  in  a  boiler  or  heater  must 
retire  any  RINs  associated  with  that 
volume  of  renewable  fuel  and  report  the 
retired  RINs  in  the  applicable  reports 
under  §80.1152. 

§  80.1 1 30  Requirements  for  exporters  of 
renewable  fuels. 

(a)  Any  party  that  owns  any  amount 
of  renewable  fuel  (in  its  neat  form  or 
blended  with  gasoline  or  diesel)  that  is 
exported  from  the  region  described  in 
§  80.1126(a)  shall  acquire  sufficient 
RiNs  to  offset  a  Renewable  Volume 
Obligation  representing  the  exported 
renewable  fuel. 

(b)  Renewable  Volume  Obligations. 

An  exporter  of  renewable  fuel  shall 
determine  its  Renewable  Volume 
Obligation  from  the  volumes  of  the 
renewable  fuel  exported. 

(1)  A  renewable  fuel  exporter’s  total 
Renewable  Volume  Obligation  shall  be 
calculated  according  to  the  following 
formula: 

RVO.  =  KVOU  *  EVk)i  +  0.-1 

Where; 

RVOi  =  The  Renewable  Volume  Obligation 
for  the  exporter  for  calendar  year  i,  in 
gallons  of  renewable  fuel, 
k  =  A  discrete  volume  of  renewable  fuel. 
VOLk  =  The  standardized  volume  of  discrete 
volume  k  of  exported  renewable  fuel,  in 
gallons,  calculated  in  accordance  with 
§80.1 126(d)(7). 

EVit  =  The  equivalence  value  associated  with 
discrete  volume  k. 

Z  =  Sum  involving  all  volumes  of  renewable 
fuel  exported. 

D,.i  =  Renewable  fuel  dehcit  carryover 
from  the  previous  year,  in  gallons. 

(2) (i)  If  the  equivalence  value  for  a 
volume  of  renewable  fuel  can  be 
determined  pursuant  to  §80.1115  based 


on  its  composition,  then  the  appropriate 
equivalence  value  shall  be  used  in  the 
calculation  of  the  exporter’s  Renewable 
Volume  Obligation. 

(ii)  If  the  equivalence  value  for  a 
volume  of  renewable  fuel  cannot  be 
determined,  the  value  of  EV^  shall  be 
1.0. 

(c)  Each  exporter  of  renewable  fuel 
must  demonstrate  compliance  with  its 
RVO  using  RINs  it  has  acquired 
pursuant  to  §  80.1127. 

§80.1131  Treatment  of  invalid  RINs. 

(а)  Invalid  RINs.  An  invalid  RIN  is  a 
RIN  that  is  any  of  the  following: 

(1)  Is  a  duplicate  of  a  valid  RIN. 

(2)  Was  based  on  volumes  that  have 
not  been  standardized  to  60  °F. 

(3)  Has  expired. 

(4)  Was  based  on  an  incorrect 
equivalence  value. 

(5)  Is  deemed  invalid  under 
§  80.1167(g). 

(б)  Does  not  represent  renewable  fuel 
as  it  is  defined  in  §  80.1101. 

(7)  Was  otherwise  improperly 
generated. 

(h)  In  the  case  of  RINs  that  are  invalid, 
the  following  provisions  apply: 

(1)  Invalid  RINs  cannot  be  used  to 
achieve  compliance  with  the  Renewable 
Volume  Obligation  of  an  obligated  party 
or  exporter,  regardless  of  the  party’s 
good  faith  belief  that  the  RINs  were 
valid  at  the  time  they  were  acquired. 

(2)  Upon  determination  by  any  party 
that  RINs  owned  are  invalid,  the  party 
must  adjust  their  records,  reports,  and 
compliance  calculations  as  necessary  to 
reflect  the  deletion  of  the  invalid  RINs. 

(3)  Any  valid  RINs  remaining  after 
deleting  invalid  RINs  must  first  be 
applied  to  correct  the  transfer  of  invalid 
RINs  to  another  party  before  applying 
the  valid  RINs  to  meet  the  partj^’s 
Renewable  Volume  Obligation  at  the 
end  of  the  compliance  year. 

(4)  In  the  event  that  the  same  RIN  is 
transferred  to  two  or  more  parties,  all 
such  RINs  will  be  deemed  to  be  invalid, 
unless  EPA  in  its  sole  discretion 
determines  that  some  portion  of  these 
RINs  is  valid. 

§  80.1 1 32  Reported  spillage  of  renewable 
fuel. 

(a)  A  reported  spillage  under 
paragraph  (d)  of  this  section  means  a 
spillage  of  renewable  fuel  associated 
with  a  requirement  by  a  federal,  state  or 
local  authority  to  report  the  spillage. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  in  the  event  of  a 
reported  spillage  of  any  volume  of 
renewable  fuel,  the  owner  of  the 
renewable  fuel  must  retire  a  number  of 
gallon-RINs  corresponding  to  the 
volume  of  spilled  renewable  fuel 
multiplied  by  its  equivalence  value. 


(1)  If  the  equivalence  value  for  the 
spilled  volume  may  be  determined 
pursuant  to  §  80.1115  based  on  its 
composition,  then  the  appropriate 
equivalence  value  shall  be  used. 

(2)  If  the  equivalence  value  for  a 
spilled  volume  of  renewable  fuel  cannot 
be  determined,  the  equivalence  value 
shall  be  1.0. 

(c)  If  the  owner  of  a  volume  of 
renewable  fuel  that  is  spilled  and 
reported  establishes  that  no  RINs  were 
generated  to  represent  the  volume,  then 
no  gallon-RINs  shall  be  retired. 

(d)  A  RIN  that  is  retired  under 
paragraph  (h)  of  this  section; 

(1)  Must  be  reported  as  a  retired  RIN 
in  the  applicable  reports  under 
§80.1152. 

(2)  May  not  be  transferred  to  another 
party  or  used  by  any  obligated  party  to 
demonstrate  compliance  with  the 
party’s  Renewable  Volume  Obligation. 

§§  80.1 1 33  through  80.1 1 40  [Reserved] 

■  10.  Sections  80.1133  through  80.1140 
are  reserved. 

■  11.  Sections  80.1141  through  80.1143 
are  added  to  read  as  follows: 

§80.1141  Small  refinery  exemption. 

(a) (1)  Gasoline  produced  at  a  refinery 
by  a  refiner,  or  foreign  refiner  (as 
defined  at  §  80.1165(a)),  is  exempt  from 
the  renewable  fuel  standards  of 

§  80.1105  if  that  refinery  meets  the 
definition  of  a  small  refinery  under 
§  80.1101(g)  for  calendar  year  20460. 

(2)  This  exemption  shall  apply 
through  December  31,  2010,  unless  a 
refiner  chooses  to  waive  this  exemption 
(as  described  in  paragraph  (f)  of  this 
section),  or  the  exemption  is  extended 
(as  described  in  paragraph  (e)  of  this 
section). 

(3)  For  the  purposes  of  this  section, 
the  term  “refiner”  shall  include  foreign 
refiners. 

(b) (1)  The  small  refinery  exemption  is 
effective  immediately,  except  as 
specified  in  paragraph  (b)(4)  of  this 
section. 

(2)  A  refiner  owning  a  small  refinery 
must  submit  a  verification  letter  to  EPA 
containing  all  of  the  following 
information: 

(i)  The  annual  average  aggregate  daily 
crude  oil  throughput  for  the  period 

r  Janualy  1,  2004,  through  December  31, 
2004  (as  determined  by  dividing  the 
aggregate  throughput  for  the  calendar 
year  by  the  number  365). 

(ii)  A  letter  signed  by  the  president, 
chief  operating  or  chief  executive  officer 
of  the  company,  or  his/her  designee, 
stating  that  the  information  contained  in 
the  letter  is  true  to  the  best  of  his/her 
knowledge,  and  that  the  company 


owned  the  refinery  as  of  January’  1 , 

2004. 

(iii)  Name,  address,  phone  number, 
facsimile  number,  and  e-mail  address  of 
a  corporate  contact  person. 

(3)  Verification  letters  must  be 
submitted  by  August  31,  2007,  to  one  of 
the  addresses  listed  in  paragraph’  (h)  of 
this  section. 

(4)  For  foreign  refiners  the  small 
refinery  exemption  shall  be  effective 
upon  approval,  by  EPA,  of  a  small 
refinery  application.  The  application 
must  contain  all  of  the  elements 
required  for  small  refinery  verification 
letters  (as  specified  in  paragraph  (b)(2) 
of  this  section),  must  satisfy  the 
provisions  of  §  80.1165(f)  through  (h) 
and  (o),  and  must  be  submitted  by 
August  31,  2007  to  one  of  the  addresses 
listed  in  paragraph  (h)  of  this  section. 

(c)  If  EPA  finds  that  a  refiner  provided 
false  or  inaccurate  information 
regarding  a  refinery’s  crude  throughput 
(pursuant  to  paragraph  (b)(2)(i)  of  this 
section)  in  its  small  refinery  verification 
letter,  the  exemption  will  be  void  as  of 
the  effective  date  of  these  regulations. 

(d)  If  a  refiner  is  complying  on  an 
aggregate  basis  for  multiple  refineries, 
any  such  refiner  may  exclude  from  the 
calculation  of  its  Renev.  able  Volume 
Obligation  (under  §  80.1107(a))  gasoline 
from  any  refinery  receiving  the  small 
refineiy’  exemption  under  paragraph  (a) 
of  this  section. 

(e) (1)  The  exemption  period  in 
paragraph  (a)  of  this  section  shall  be 
extended  by  the  Administrator  fcr  a 
period  of  not  less  than  two  additional 
years  if  a  study  by  the  Secretary  of 
Energy  determines  that  compliance  with 
the  requirements  of  this  subpart  would 
impose  a  disproportionate  economic 
hardship  on  the  small  refinery. 

(1)  A  refiner  may  at  any  time  petition 
the  Administrator  for  an  extension  of  its 
small  refinery  exemption  under 
paragraph  (a)  of  this  section  for  the 
reason  of  disproportionate  economic 
hardship. 

(ii)  A  petition  for" an  extension  of  the 
small  refinery  exemption  must  specify 
the  factors  that  demonstrate  a 
disproportionate  economic  hardship 
and  must  provide  a  detailed  discussion 
regarding  the  inability  of  the  refinery  to 
produce  gasoline  meeting  the 
requirements  of  §  80.1105  and  the  date 
the  refiner  anticipates  that  compliance 
with  the  requirements  can  be  achieved 
at  the  small  refinery. 

(2)  The  Administrator  shall  act  on 
such  a  petition  not  later  than  90  days 
after  the  date  of  receipt  of  the  petition. 

(f)  At  any  time,  a  refiner  with. an 
approved  small  refinery  exemption 
under  paragraph  (a)  of  this  section  may 


waive  that  exeiription  upon  notification 
to  EPA. 

(1)  A  refiner’s  notice  to  EPA  that  it 
intends  to  waive  its  small  refinery 
exemption  must  be  received  by 
November  1  to  be  effective  in  the  next 
compliance  year. 

(2)  The  waiver  will  be  effective 
beginning  on  January  1  of  the  following 
calendar  year,  at  which  point  the 
gasoline  produced  at  that  refinery  will 
be  subject  to  the  renewable  fuels 
standard  of  §  80.1105. 

(3)  The  waiver  must  be  sent  to  EPA 
at  one  of  the  addresses  listed  in 
paragraph  (h)  of  this  section. 

(g)  A  refiner  that  acquires  a  refinery 
fi’om  either  an  approved  small  refiner 
(as  defined  under  §  80.1142(a))  or 
another  refiner  with  an  approved  small 
refinery  exemption  under  paragraph  (a) 
of  this  section  shall  notify  EPA  in 
writing  no  later  than  20  days  following 
the  acquisition. 

(h)  Verification  letters  under 
paragraph  (b)  of  this  section,  petitions 
for  small  refinery  hardship  extensions 
under  paragraph  (e)  of  this  section,  and 
small  refinery  exemption  waivers  under 
paragraph  (f)  of  this  section  shall  be  sent 
to  one  of  the  following  addresses: 

(1)  For  U.S.  mail:  U.S.  EPA— Attn: 

RFS  Program,  6406J,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 

(2)  For  overnight  or  courier  services: 
U.S.  EPA,  Attn:  RFS  Program,  6406J, 
1310  L  Street,  NW.,  6th  floor, 
Washington,  DC  20005. 

§  80.1 1 42  What  are  the  provisions  for 
small  refiners  under  the  RFS  program? 

(a)  (1)  Gasoline  produced  by  a  refiner, 
or  foreign  refiner  (as  defined  at 
§  80.1165(a)),  is  exempt  from  the 
renewable  fuel  standards  of  §80.1105  if 
the  refiner  or  foreign  refiner  does  not 
meet  the  definition  of  a  small  refinery 
under  §  80.1101(g)  but  meets  all  of  the 
following  criteria: 

(i)  The  refiner  produced  gasoline  at  its 
refineries  by  processing  crude  oil 
through  refinery  processing  units  from 
January  1,  2004  through  December  31, 
2004. 

(ii)  The  refiner  employed  an  average 
of  no  more  than  1,500  people,  based  on 
the  average  number  of  employees  for  all 
pay  periods  for  calendar  year  2004  for 
all  subsidiary  companies,  all  parent 
companies,  all  subsidiaries  of  the  parent 
companies,  and  all  joint  venture 
partners. 

(iii)  The  refiner  had  a  corporate- 
average  crude  oil  capacity  less  than  or 
equal  to  155,000  barrels  per  calendar 
day  (bpcd)  for  2004. 

(2)  The  small  refiner  exemption  shall 
apply  through  December  31,  2010, 
unless  a  refiner  chooses  to  waive  the 
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exemption  (pursuant  to  paragraph  (h)  of 
this  section)  prior  to  that  date. 

(3)  For  the  purposes  of  this  section, 
the  term  “refiner”  shall  include  foreign 
refiners. 

(b)  The  small  refiner  exemption  is 
effective  immediately,  except  as 
provided  in  paragraph  (d)  of  this 
section.  Refiners  who  qualify  for  the 
small  refiner  exemption  under 
paragraph  (a)  of  this  section  must 
submit  a  verification  letter  (and  any 
other  relevant  information)  to  EPA 
containing  all  of  the  following 
information  for  the  refiner  and  for  all 
subsidiary  companies,  all  parent 
companies,  all  subsidiaries  of  the  parent 
companies,  and  all  joint  venture 
partners: 

(1) (i)  A  listing  of  the  name  and 
address  of  each  company  location  where 
any  employee  worked  for  the  period 
January  1,  2004  through  December  31, 
2004. 

(ii)  The  average  number  of  employees 
at  each  location  based  on  the  number  of 
employees  for  each  pay  period  for  the 
period  January  1,  2004  through 
December  31,  2004. 

(iii)  The  type  of  business  activities 
carried  out  at  each  location. 

(iv)  For  joint  ventures,  the  total 
number  of  employees  includes  the 
combined  employee  count  of  all 
corporate  entities  in  the  venture. 

(v)  For  government-owned  refiners, 
the  total  employee  count  includes  all 
government  employees. 

(2)  The  total  corporate  crude  oil 
capacity  of  each  refinery  as  reported  to 
the  Energy  Information  Administration 
(ELA)  of  the  U.S.  Department  of  Energy 
(DOE),  for  the  period  Janucuy  1,  2004 
through  December  31,  2004.  The 
information  submitted  to  EIA  is 
presumed  to  be  correct.  In  cases  where 
a  company  disagrees  with  this 
information,  the  company  may  petition 
EPA  with  appropriate  data  to  conect  the 
record  when  the  company  submits  its 
verification  letter. 

(3)  The  verification  letter  must  be 
signed  by  the  president,  chief  operating 
or  chief  executive  officer  of  the 
company,  or  his/her  designee,  stating 
that  the  information  is  true  to  the  best 
of  his/her  knowledge,  and  that  the 
company  owned  the  refinery  as  of 
December  31,  2004. 

(4)  Name,  address,  phone  number, 
facsimile  number,  and  e-mail  address  of 
a  corporate  contact  person. 

(c)  Verification  letters  under 
paragraph  (b)  of  this  section  must  be 
submitted  by  September  1,  2007. 

(d)  For  foreign  refiners  the  small 
refiner  exemption  shall  be  effective 
upon  approval,  by  EPA,  of  a  small 
refiner  application.  The  application 


must  contain  all  of  the  elements 
required  for  small  refiner  verification 
letters  (as  specified  in  paragraphs  (b)(1), 

(b)(3),  and  (b)(4)  of  this  section),  must 
demonstrate  compliance  with  the  crude 
oil  capacity  criterion  of  paragraph 

(a) (l)(iii)  of  this  section,  must  satisfy  the 
provisions  of  §  80.1165(f)  through  (h) 
and  (o),  and  must  be  submitted  by 
September  1,  2007  to  one  of  the 
addresses  listed  in  paragraph  (j)  of  this 
section. 

(e)  A  refiner  who  qualifies  as  a  small 
refiner  under  this  section  and 
subsequently  fails  to  meet  all  of  the 
qualifying  criteria  as  set  out  in 
paragraph  (a)  of  this  section  will  have 
its  small  refiner  exemption  terminated 
effective  January  1  of  the  next  calendar 
year;  however,  disqualification  shall  not 
apply  in  the  case  of  a  merger  between 
two  approved  small  refiners. 

(f)  If  EPA  finds  that  a  refiner  provided 
false  or  inaccurate  information  in  its 
small  fefiner  status  verification  letter 
under  this  subpart,  the  small  refiner’s 
exemption  will  be  void  as  of  the 
effective  date  of  these  regulations. 

(g)  If  a  small  refiner  is  complying  on 
an  aggregate  basis  for  multiple 
refineries,  the  refiner  may  exempt  the 
refineries  from  the  calculation  of  its 
Renewable  Volume  Obligation  under 
§80.1107. 

(h)  (1)  A  refiner  may,  at  any  time, 
waive  the  small  refiner  exemption 
under  paragraph  (a)  of  this  section  upon 
notification  to  EPA. 

(2)  A  refiner’s  notice  to  EPA  that  it 
intends  to  waive  the  small  refiner 
exemption  must  be  received  by 
November  1  in  order  for  the  waiver  to 
be  effective  for  the  following  calendar 
year.  The  waiver  will  be  effective 
beginning  on  January  1  of  the  following 
calendar  year,  at  which  point  the  refiner 
will  be  subject  to  the  renewable  fuel 
standard  of  §  80.1105. 

(3)  The  waiver  must  be  sent  to  EPA 
at  one  of  the  addresses  listed  in 
paragraph  (j)  of  this  section. 

(i)  Any  refiner  that  acquires  a  refinery 
from  another  refiner  with  approved 
small  refiner  status  undet  paragraph  (a) 
of  this  section  shall  notify  EPA  in 
writing  no  later  than  20  days  following 
the  acquisition. 

(j)  Verification  letters  under  paragraph 

(b)  of  this  section  and  small  refiner 
exemption  waivers  under  paragraph  (h) 
of  this  section  shall  be  sent  to  one  of  the 
following  addresses: 

(1)  For  U.S.  Mail:  U.S.  EPA— Attn: 

RFS  Program,  6406J,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 

(2)  For  overnight  or  courier  services: 
U.S.  EPA,  Attn:  RFS  Program,  6406J, 
1310  L  Street,  NW.,  6th  floor, 
Washington,  DC  20005. 


§  80.1 143  What  are  the  opt-in  provisions 
for  noncontiguous  states  and  territories? 

(a)  A  noncontiguous  state  or  United 
States  territory  may  petition  the 
Administrator  to  opt-in  to  the  program 
req^uirements  of  this  subpart. 

(b)  The  Administrator  will  approve 
the  petition  if  it  meets  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section. 

(c)  The  petition  must  be  signed  by  the 
Governor  of  the  state  or  his  authorized 
representative  (or  the  equivalent  official 
of  the  territory). 

(d) (1)  A  petition  submitted  imder  this 
section  must  be  received  by  the  Agency 
by  November  1  for  the  state  or  territory 
to  be  included  in  the  RFS  progrcim  in 
the  next  calendm  year. 

(2)  A  petition  submitted  under  this 
section  should  be  sent  to  either  of  the 
following  addresses: 

(i)  For  U.S.  Mail:  U.S.  EPA— Attn:  RFS 
Program,  6406J,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 

(ii)  For  overnight  or  courier  services: 
U.S.  EPA,  Attn:  RFS  Program,  6406J, 
1310  L  Street,  NW.,  6th  floor, 
Washington,  DC  20005. 

(e)  Upon  approval  of  the  petition  hy 
the  Administrator: 

(1)  EPA  shall  calculate  the  standard 
for  the  following  year,  including  the 
total  gasoline  volume  for  the  State  or 
territory  in  question. 

(2)  Beginning  on  January  1  of  the  next 
calendar  year,  all  gasoline  refiners  and 
importers  in  the  state  or  territory  for 
which  a  petition  has  been  approved 
shall  he  obligated  parties  as  defined  in 
§80.1106. 

(3)  Beginning  on  January  1  of  the  next 
calendar  year,  all  renewable  fuel 
producers  in  the  State  or  territory  for 
which  a  petition  has  been  approved 
shall,  pmsuant  to  §  80.1126(a)(2),  be 
required  to  generate  RINs  and  assign 
them  to  batches  of  renewable  fuel. 

§§80.1144  through  80.1149  [Reserved] 

■  12.  Sections  80.1144  through  80.1149 
are  reserved. 

■  13.  Sections  80.1150  through  80.1155 
are  added  to  read  as  follows: 

Subpart  K — Renewable  Fuel  Standard 


80.1150  What  are  the  registration 
requirements  under  the  RFS  program? 

80.1151  What  are  the  recordkeeping 
requirements  under  the  RFS  program? 

80.1152  What  are  the  reporting 
requirements  under  the  RFS  program? 

80.1153  What  are  the  product  transfer 
document  (PTD)  requirements  for  the 
RFS  program? 

80.1154  What  are  the  provisions  for 
renewable  fuel  producers  and  importers 
who  produce  or  import  less  than  10,000 
gallons  of  renewable  fuel  per  year? 
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80.1155  What  are  the  additional 

requirements  for  a  producer  of  cellulosic 
biomass  ethanol  or  waste  derived 
ethanol? 

***** 

§  80.1 1 50  What  are  the  registration 
requirements  under  the  RFS  program? 

(a)  Any  obligated  party  described  in 
§80.1106  and  any  exporter  of  renewable 
fuel  described  in  §  80.1130  must 
provide  EPA  with  the  information 
specified  for  registration  under  §  80.76, 
if  such  information  has  not  already  been 
provided  under  the  provisions  of  this 
part.  An  obligated  party  or  an  exporter 
of  renewable  fuel  must  receive  EPA- 
issued  identification  numbers  prior  to 
engaging  in  any  transaction  involving 
RINs.  Registration  information  may  be 
submitted  to  EPA  at  any  time  after 
promulgation  of  this  rule  in  the  Federal 
Register. 

(b)  Any  importer  or  producer  of  a 
renewable  fuel  must  provide  EPA  the 
information  specified  under  §  80.76,  if 
such  information  has  not  already  been 
provided  under  the  provisions  of  this 
part,  and  must  receive  EPA-issued 
company  and  facility  identification 
numbers  prior  to  generating  or  assigning 
any  RINs.  Registration  information  may 
be  submitted  to  EPA  at  any  time  after 
promulgation  of  this  rule  in  the  Federal 
Register. 

(c)  Any  party  who  owns  or  intends  to 
own  RINs,  but  who  is  not  covered  by 
paragraphs  (a)  and  (b)  of  this  section, 
must  provide  EPA  the  information 
specified  under  §  80.76,  if  such 
information  has  not  already  been 
provided  under  the  provisions  of  this 
part  and  must  receive  an  EPA-issued 
company  identification  number  prior  to 
owning  any  RINs.  Registration 

.  information  may  be  submitted  to  EPA  at 
.any  time  after  promulgation  of  this  rule 
in  the  Federal  Register. 

(d)  Registration  shall  be  on  forms,  and 
following  policies,  established  by  the 
Administrator. 

§  80.1 1 51  What  are  the  recordkeeping 
requirements  under  the  RFS  program? 

(a)  Beginning  September  1,  2007,  any 
obligated  party  (as  described  at 
§80.1106)  or  exporter  of  renewable  fuel 
(as  described  at  §  80.1130)  must  keep  all 
of  the  following  records: 

(1)  Product  transfer  documents 
consistent  with  §80.1153  and  associated 
with  the  obligated  party’s  activity,  if 
any,  as  transferor  or  transferee  of 
renewable  fuel. 

(2)  Copies  of  all  reports  submitted  to 
EPA  under  §  80.1152(a). 

(3)  Records  related  to  each  RIN 
transaction,  which  includes  all  the 
following: 


(i)  A  list  of  the  RINs  owned, 
purchased,  sold,  retired  or  expired. 

(ii)  The  parties  involved  in  each  RIN 
transaction  including  the  transferor, 
transferee,  and  any  broker  or  agent. 

(iii)  The  date  of  the  transfer  of  the 
RIN(s). 

(iv)  Additional  information  related  to 
details  of  the  transaction  and  its  terms. 

(4)  Records  related  to  the  use  of  RINs 
(by  facility,  if  applicable)  for 
compliance,  which  includes  all  the 
following: 

(i)  Methods  and  variables  used  to 
calculate  the  Renewable  Volume 
Obligation  pursuant  to  §  80.1107  or 
§80.1130. 

(ii)  List  of  RINs  used  to  demonstrate 
compliance. 

(iii)  Additional  information  related  to 
details  of  RIN  use  for  compliance. 

(b)  Beginning  September  1,  2007,  any 
producer  or  importer  of  a  renewable  fuel 
as  defined  at  §  80.1101(d)  must  keep  all 
of  the  following  records: 

(1)  Product  transfer  documents 
consistent  with  §80.1153  and  associated 
with  the  renewable  fuel  producer’s  or 
importer’s  activity,  if  any,  as  transferor 
or  transferee  of  renewable  fuel. 

(2)  Copies  of  all  reports  submitted  to 
EPA  under  §  80.1152(b). 

(3)  Records  related  to  the  generation 
and  assignment  of  RINs  for  each  facility, 
including  all  of  the  following: 

(i)  Batch  volume  in  gallons. 

(ii)  Batch  number. 

(iii)  RIN  number  as  assigned  under 
§80.1126. 

tiv)  Identification  of  batches  meeting 
the  definition  of  cellulosic  biomass 
ethanol. 

(v)  Date  of  production  or  import. 

(vi)  Results  of  any  laboratory  analysis 
of  batch  chemical  composition  or 
physical  properties. 

(vii)  Aaditional  information  related  to 
details  of  RIN  generation. 

(4)  Records  related  to  each  RIN 
transaction,  including  all  of  the 
following: 

(i)  A  list  of  the  RINs  owned, 
purchased,  sold,  retired  or  expired. 

(ii)  The  parties  involved  in  each 
transaction  including  the  transferor, 
transferee,  and  any  broker  or  agent. 

(iii)  The  date  of  the  transfer  of  the 
RIN(s). 

(iv)  Additional  information  related  to 
details  of  the  transaction  and  its  terms. 

(5)  Records  related  to  the  production 
or  importation  of  any  volume  of 
renewable  fuel  that  the  renewable  fuel 
producer  or  importer  designates  as 
motor  vehicle  fuel  and  the  use  of  the 
fuel  as  motor  vehicle  fuel. 

(c)  Beginning  September  1,  2007,  any 
producer  of  a  renewable  fuel  defined  at 
§  80.1101(d)  must  keep  verifiable 
record.s  of  the  following: 


(1)  The  amount  and  type  of  fossil  fuel 
and  waste  material-derived  fuel  used  in 
producing  on-site  thermal  energy 
dedicated  to  the  production  of  ethanol 
at  plants  producing  cellulosic  biomass 
ethanol  through  the  displacement  of  90 
percent  or  more  of  the  fossil  fuel 
normally  used  in  the  production  of 
ethanol,  as  described  at  §  80.1101(a)(2). 

(2)  The  amount  and  type  of  feedstocks 
used  in  producing  cellulosic  biomass 
ethanol  as  defined  in  §  80.1101(a)(1). 

(3)  The  equivalent  amount  of  fossil 
fuel  (based  on  reasonable  estimates) 
associated  with  the  use  of  off-site 
generated  waste  heat  that  is  used  in  the 
production  of  ethanol  at  plants 
producing  cellulosic  biomass  ethanol 
through  the  displacement  of  90  percent 
or  more  of  the  fossil  fuel  normally  used 
in  the  production  of  ethanol,  as 
described  at  §  80.1101(a)(2). 

(4)  The  plot  plan  and  process  flow 
diagram  for  plants  producing  cellulosic 
biomass  and  waste  derived  ethanol  as 
defined  in  §  80.1101(a)  and  (b), 
respectively. 

(5)  The  independent  third  party 
verification  required  under  §  80.1155  for 
producers  of  cellulosic  biomass  ethanol 
and  waste  derived  ethanol. 

(d)  Beginning  September  1,  2007,  any 
party,  other  than  those  parties  covered 
in  paragraphs  (a)  and  (b)  of  this  section, 
that  owns  RINs  must  keep  all  of  the 
following  records: 

(1)  Product  transfer  documents 
consistent  with  §  80.1153  and  associated 
with  the  party’s  activity,  if  any,  as 
transferor  or  transferee  of  renewable 
fuel. 

(2)  Copies  of  all  reports  submitted  to 
EPA  under  §  80.1152(c). 

(3)  Records  related  to  each  RIN 
transaction,  including  all  of  the 
following: 

(i)  A  list  of  the  RINs  owned, 
purchased,  sold,  retired  or  expired. 

(ii)  The  parties  involved  in  each  RIN 
transaction  including  the  transferor, 
transferee,  and  any  broker  or  agent. 

(iii)  The  date  of  the  transfer  of  the 
RIN(s). 

(iv)  Additional  information  related  to 
details  of  the  transaction  and  its  terms. 

(e)  The  records  required  under  this 
section  and  under  §  80.1153  shall  be 
kept  for  five  years  from  the  date  they 
were  created,  except  that  records  related 
to  transactions  involving  RINs  shall  be 
kept  for  five  years  ft'om  the  date  of 
transfer. 

(f)  On  request  by  EPA,  the  records 
required  under  this  section  and  under 

§  80.1153  must  be  made  available  to  the 
Administrator  or  the  Administrator’s 
authorized  representative.  For  records 
that  are  electronically  generated  or 
maintained,  the  equipment  or  software 
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necessary  to  read  the  records  shall  be 
made  available;  or,  if  requested  by  EPA, 
electronic  records  shall  be  converted  to 
paper  documents. 


§  80.1 1 52  What  are  the  reporting 
requirements  under  the  RFS  program? 

(a)  Any  obligated  party  described  in 
§  80.1106  or  exporter  of  renewable  fuel 
described  in  §  80.1130  must  submit  to 
EPA  reports  according  to  the  schedule, 
and  containing  the  information,  that  is 
set  forth  in  this  paragraph  (a). 

(1)  An  annual  compliance 
demonstration  report  for  the  previous 
compliance  period  shall  be  submitted 
every  February  28,  except  as  noted  in 
paragraph  (a)(l)(x)  of  this  section,  and 
shall  include  all  of  the  following 
information: 

(1)  The  obligated  party’s  name. 

(ii)  The  EPA  company  registration 
number. 

(iii)  Whether  the  party  is  complying 
on  a  corporate  (aggregate)  or  facility-by- 
facility  basis. 

(iv)  The  EPA  facility  registration 
number,  if  complying  on  a  facllity-by- 
facility  basis. 

(v)  The  production  volume  of  all  of 
the  products  listed  in  §  80.1107(c)  for 
the  reporting  year. 

(vi)  The  renewable  volume  obligation 
(RVO),  as  defined  in  §  80.1127(a)  for 
obligated  parties  and  §  80.1130(b)  for 
exporters  of  renewable  fuel,  for  the 
reporting  year. 

(vii)  Any  deficit  RVO  carried  over 
from  the  previous  year. 

(viii)  The  total  current-year  gallon- 
RINs  used  for  compliance. 

(ix)  The  total  prior-years  gallon-RlNs 
used  for  compliance. 

(x)  A  list  of  all  RINs  used  for 
compliance  in  the  reporting  year.  For 
compliance  demonstrations  covering 
calendar  year  2007  only,  this  list  shall 
be  reported  by  May  31,  2008.  In  all 
subsequent  years,  this  list  shall  be 
submitted  by  February  28. 

(xi)  Any  deficit  RVO  carried  into  the 
subsequent  year. 

(xii)  Any  additional  information  that 
the  Administrator  may  require. 

(2)  The  quarterly  RIN  transaction 
reports  required  under  paragraph  (c)(1) 
of  this  section. 

(3)  The  quarterly  gallon-RIN  activity 
reports  required  under  paragraph  (c)(2) 
of  this  section. 

(4)  Reports  required  under  this 
paragraph  (a)  must  be  signed  and 
certified  as  meeting  all  the  applicable 
requirements  of  this  subpart  by  the 
owner  or  a  responsible  corporate  officer 
of  the  obligated  party. 

(b>  Any  producer  or  importer  of  a 
renewable  fuel  must,  beginning 
November  30,  2007,  submit  to  EPA 


reports  according  to  the  schedule,  and  • 
containing  the  information,  that  is  set 
forth  in  this  paragraph  (b). 

(1)  A  quarterly  RIN -generation  report 
for  each  facility  owned  by  the  renewable 
fuel  producer,  and  each  importer,  shall 
be  submitted  according  to  the  schedule 
specified  in  paragraph  (d)  of  this 
section,  and  shall  include  for  the 
reporting  period  all  of  the  following 
information  for  each  batch  of  renewable 
fuel  produced  or  imported,  where 
“batch”  means  a  discreet  quantity  of 
renewable  fuel  produced  or  imported 
and  assigned  a  unique  RIN: 

(1)  The  renewable  fuel  producer’s  or 
importer’s  name. 

(li)  The  EPA  company  registration 
munber. 

(iii)  The  EPA  facility  registration 
number. 

(iv)  The  applicable  quarterly  reporting 
period. 

(v)  The  RINs  generated  for  each  batch 
according  to  §80.1126.' 

(vi)  The  production  date  of  each 
batch. 

(vii)  The  type  of  renewable  fuel  of 
each  batch,  as  defined  in  §  80.1101(d). 

(viii)  Information  related  to  the 
volume  of  denaturant  and  applicable 
equivalence  value  of  each  batch. 

(ix)  The  volume  of  each  batch 
produced  or  imported. 

(x)  Any  additional  information  the 
Administrator  may  require. 

(2)  The  RIN  transaction  reports 
required  under  paragraph  (c)(1)  of  this 
section. 

(3)  The  quarterly  gallon-RIN  activity 
report  required  under  paragraph  (c)(2)  of 
this  section. 

(4)  Reports  required  under  this 
paragraph  (b)  must  be  signed  and 
certified  as  meeting  all  the  applicable 
requirements  of  this  subpart  by  the 
owner  or  a  responsible  corporate  officer 
of  the  renewable  fuel  producer. 

(c)  Any  party,  including  any  party 
specified  in  paragraphs  (a)  and  (b)  of 
this  section,  that  owns  RINs  during  a 
reporting  period  must,  beginning  • 
November  30,  2007,  submit  reports  to 
EPA  according  to  the  schedule,  and 
containing  the  information,  that  is  set 
forth  in  this  paragraph  (c). 

(1)  A  RIN  transaction  report  for  each 
RIN  transaction  shall  be  submitted  by 
the  end  of  the  quarter  in  which  the 
transaction  occurred,  according  to  the 
schedule  specified  in  paragraph  (d)  of 
this  section.  Each  report  shall  include 
all  of  the  following: 

(i)  The  submitting  party’s  name. 

(ii)  The  party’s  EPA  company 
registration  number. 

(iii)  The  party’s  facility  registration 
number,  if  the  report  required  under 
paragraph  (c)(2)  of  this  section  is 
submitted  on  a  facility-by-facility  basis. 


(iv)  The  applicable  quarterly  reporting 
period. 

(v)  Transaction  tyi>e  (RIN  purchase, 
RIN  sale,  expired  RIN,  retired  RIN). 

(vi)  Transaction  date. 

(vii)  For  a  RIN  purchase  or  sale,  the 
trading  partner’s  name. 

(viii)  For  a  RIN  purchase  or  sale,  the 
trading  partner’s  EPA  company 
registration  number.  For  all  other 
transactions,  the  submitting  party’s  EPA 
company  registration  number. 

(ix)  RIN  subject  to  the  transaction. 

(x)  For  a  retired  RIN,  the  reason  for 
retiring  the  RIN  (e.g.,  reportable  spill 
under  §  80.1132,  import  volume 
correction  under  §  80.1166(k), 
renewable  fuel  used  in  boiler  or  heater 
under  §  80.1129(e),  enforcement 
obligation). 

(xi)  Any  additional  information  that 
the  Administrator  may  require. 

(2)  A  quarterly  gallon-RIN  activity 
report  shall  be  submitted  to  EPA 
according  to  the  schedule  specified  in 
paragraph  (d)  of  this  section.  Each 
report  shall  sununarize  gallon-RIN 
activities  for  the  reporting  period, 
separately  for  RINs  separated  from  a 
renewable  fuel  volume  and  RINs 
assigned  to  a  renewable  fuel  volume.  A 
RIN  owner  with  more  than  one  facility 
may  submit  the  report  required  under 
this  paragraph  for  each  of  its  facilities 
individually,  or  for  all  of  its  facilities  in 
the  aggregate.  The  quarterly  gallon-RIN 
activity  report  shall  include  all  of  the 
following  information: 

(i)  The  submitting  party’s  name. 

(ii)  The  party’s  EPA  company 
registration  number. 

(iii)  Whether  the  party  is  submitting 
the  report  required  under  this  paragraph 
on  a  corporate  (aggregate)  or  facility-by- . 
facility  basis. 

(iv)  The  party’s  EPA  facility 
registration  number,  if  the  report 
required  under  this  peuagraph  is 
submitted  on  a  facility-by-facility  basis. 

(v)  Number  of  current-year  gallon- 
RINs  owned  at  the  start  of  the  quarter. 

(vi)  Number  of  prior-years  gallon-RINs 
owned  at  the  start  of  the  quarter. 

(vii)  The  total  current-year  gallon- 
RINs  purchased. 

(viii)  The  total  prior-years  gallon-RINs 
purchased. 

(ix)  The  total  current-year  gallon-RINs 
sold. 

(x)  The  total  prior-years  gallon-RINs 
sold. 

(xi)  The  total  current-year  gallon-RINs 
retired. 

(xii)  The  total  prior-years  gallon-RINs 
retired. 

(xiii)  The  total  current-year  gallon- 
RINs  expired  (fourth  quarter  only). 

(xiv)  The  total  prior-years  gallon-RINs 
expired  (foiulh  quarter  only). 
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(xv)  Number  of  current-year  gallon- 
RINs  owned  at  the  end  of  the  quarter. 

(xvi)  Number  of  prior-years  gallon- 
RINs  owned  at  the  end  of  the  quarter. 

(xvii)  For  parties  reporting  gallon-RIN 
activity  under  this  paragraph  for  RINs 
assigned  to  a  volume  of  renewable  fuel, 
the  volume  of  renewable  fuel  (in 
gallons)  owned  at  the  end  of  the  quarter. 
'  (xviii)  Any  additional  information 
that  the  Administrator  may  require. 

(3)  All  reports  required  under  this 
paragraph  (c)  must  be  signed  and 
certified  as  meeting  all  the  applicable 
requirements  of  this  subpart  by  the  RIN 
owner  or  a  responsible  corporate  officer 
of  the  RIN  owner. 

(d)  Quarterly  reports  shall  be 
submitted  to  EPA  by:  May  31st  for  the 
first  calendar  quarter  of  January  through 
March;  August  31st  for  the  second 
calendar  quarter  of  April  through  June; 
November  30th  for  the  third  calendar 
quarter  of  July  through  September;  and 
February  28th  for  the  fourth  calendar 
quarter  of  October  through  December. 

For  2007,  quetrterly  reports  shall 
commence  on  November  30,  2007. 

(e)  Reports  required  under  this  section 
shall  be  submitted  on  forms  and 
following  procedures  as  prescribed  by 
EPA. 

§  80.1 1 53  What  are  the  product  transfer 
document  (PTD)  requirements  for  the  RFS 
program? 

(a)  Any  time  that  a  person  transfers 
ownership  of  renewable  fuels  subject  to 
this  subpart,  the  transferor  must  provide 
to  the  transferee  documents  identifying 
the  renewable  fuel  and  any  assigned 
RINs  which  include  all  of  the  following 
information  as  applicable: 

(1)  The  name  and  address  of  the 
transferor  and  transferee. 

(2)  The  transferor’s  and  transferee’s 
EPA  company  registration  number. 

(3)  The  volume  of  renewable  fuel  that 
is  being  transferred. 

(4)  The  date  of  the  transfer. 

(5)  Whether  any  RINs  are  assigned  to 
the  volume,  as  follows: 

(i)  If  the  assigned  RINs  are  being 
transferred  on  the  same  PTD  used  to 
transfer  ownership  of  the  renewable 
fuel,  then  the  assigned  RINs  shall  be 
listed  on  the  PTD. 

(ii)  If  the  assigned  RINs  are  being 
transferred  on  a  separate  PTD  from  that 
whichds  used  to- transfer  ownership  of 
the  renewable  fuel,  then  the  PTD  which 
is  used  to  transfer  ownership  of  the 
renewable  fuel  shall  state  the  number  of 
gallon-RlNs  being  transferred  as  well  as 
a  unique  reference  to  the  PTD  which  is 
transferring  the  assigned  RINs. 

(iii)  If  no  assigned  RINs  are  being 
transferred  with  the  renewable  fuel,  the 
PTD  which  is  used  to  transfer 


ownership  of  the  renewable  fuel  shall 
state  “No  RINs  transferred”. 

(b)  Except -for  transfers  to  truck 
carriers,  retailers,  or  wholesale 
purchaser-consumers,  product  codes 
may  be  used  to  convey  the  information 
required  under  paragraphs  (a)(1) 
through  (a)(4)  of  this  section  if  such 
codes  are  clearly  understood  hy  each 
transferee.  The  RIN  number  required  ' 
under  paragraph  (a)(5)  of  this  section 
must  always  appear  in  its  entirety. 

§  80.1 1 54  What  are  the  provisions  for 
renewable  fuel  producers  and  importers 
who  produce  or  import  less  than  10,000 
gallons  of  renewable  fuel  per  year? 

(a)  Renewable  fuel  producers  located 
within  the  United  States  that  produce 
less  than  10,000  gallons  of  renewable 
fuel  each  year,  and  importers  who 
import  less  than  10,000  gallons  of 
renewable  fuel  each  year,  are  not 
required  to  generate  RINs  or  to  assign 
RINs  to  batches  of  renewable  fuel.  Such 
producers  and  importers  that  do  not 
generate  and/or  assign  RINs  to  batches 
of  renewable  fuel  are  also  exempt  from 
all  the  following  requirements  of  this 
subpart  K,  except  as  stated  in  paragraph 
(h)  of  this  section: 

(1)  The  registration  requirements  of 
§80.1150. 

(2)  The  recordkeeping  requirements  of 
§80.1151. 

(3)  The  reporting  requirements  of 
§80.1152. 

(b)  Renewable  fuel  producers  and 
importers  who  produce  or  import  less 
than  10,000  gallons  of  renewable  fuel 
each  year  and  that  generate  and/or 
assign  RINs  to  batches  of  renewable  fuel 
are  subject  to  the  provisions  of 
§§80.1150  through  80.1152. 

§80.1155  ^  What 'are  the  additional 
requirements  for  a  producer  of  cellulosic 
biomass  ethanol  or  waste  derived  ethanol? 

(a)  A  producer  of  cellulosic  biomass 
ethanol  or  waste  derived  ethanol 
(hereinafter  referred  to  as  “ethanol 
producer”  under  this  section)  is 
required  to  arrange  for  an  independent 
third  party  to  review  the  records 
required  in  §  80.1151(c)  and  provide  the 
ethanol  producer  with  a  written 
verification  that  the  records  support  a 
claim  that: 

(1)  The  ethanol  producer’s  facility  is 
a  facility  that  has  the  capability  of 
producing  cellulosic  biomass  ethanol  as 
defined  in  §  80.1101(a)  or  waste  derived 
ethanol  as  defined  in  §  80.1101(b);  and 

(2)  The  ethanol  producer  produces 
cellulosic  biomass  ethanol  as  defined  in 
§  80.1101(a)  or  waste  derived  ethanol  as 
defined  in  §  80.1101(b). 

(b)  The  verifications  required  under 
paragraph  (a)  of  this  section  must  be 
conducted  by  a  Professional  Chemical 


Engineer  who  is  based  in  the  United 
States  and  is  licensed  by  the  appropriate 
state  agency,  unless  the  ethanol 
producer  is  a  foreign  producer  subject  to 
§80.1166. 

(c)  To  be  considered  an  independent 
third  party  under  paragraph  (a)  of  this 
section: 

(1)  The  third  party  shall  not  be 
operated  by  the  ethanol  producer  or  any 
subsidiary  of  employee  of  the  ethanol 
producer. 

(2)  The  third  party  shall  be  free  from 
any  interest  in  the  ethanol  producer’s 
business. 

(3)  The  ethanol  producer  shall  be  firee 
from  any  interest  in  the  third  party’s 
business. 

(4)  Use  of  a  third  party  that  is 
debarred,  suspended,  or  proposed  for 
debarment  pursuant  to  the  Government¬ 
wide  Debarment  and  Suspension 
regulations,  40  CFR  part  32,  or  the 
Debarment,  Suspension  and  Ineligibility 
provisions  of  the  Federal  Acquisition 
Regulations,  48  CFR,  part  9,  subpart  9.4, 
shall  be  deemed  noncompliance  with 
the  requirements  of  this  section. 

(d)  'The  ethanol  producer  must  obtain 
the  written  verification  required  under 
paragraph  (a)(1)  of  this  section  hy 
February  28  of  the  year  following  the 
first  year  in  which  the  ethanol  producer 
claims  to  be  producing  cellulosic 
biomass  ethanol  or  waste  derived 
ethanol. 

(e)  The  verification  in  paragraph  (a)(2) 
of  this  section  is  required  for  each 
calendar  year  that  the  ethanol  producer 
claims  to  be  producing  cellulosic 
biomass  ethanol  or  waste  derived 
ethanol.  The  ethanol  producer  must 
obtain  the  written  verification  required 
under  paragraph  (a)(2)  of  this  section  by 
February  28  for  the  previous  calendar 
year. 

(f)  The  ethanol  producer  must  retain 
records  of  the  verifications  required 
under  paragraph  (a)  of  this  section,  as 
required  in  §  80.1151(c)(5). 

(g)  The  independent  third  party  shall 
retain  all  records  pertaining  to  the 
verification  required  under  this  section 
for  a  period  of  five  years  ft'om  the  date 
of  creation  and  shall  deliver  such 
records  to  the  Administrator  upon 
request. 

§§  80.1 1 56  through  80.1 1 59  [Reserved] 

■  14.  Sections  80.1156  through  80.1159 
are  reserved. 

■  15.  Sections  80.1160  and  80.1161  are 
added  to  read  as  follows: 

§  80.1 1 60  What  acts  are  prohibited  under 
the  RFS  program? 

(a)  Renewable  fuels  producer  or 
importer  violation.  Except  as  provided 
in  §  80.1154,  no  person  shall  produce  or 
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import  a  renewable  fuel  without 
assigning  the  proper  RIN  value  or 
identifying  it  by  a  RIN  number  as 
req^uired  under  §  80.1126. 

(b)  RIN  generation  and  transfer 
violations.  No  person  shall  do  any  of  the 
following: 

(1)  Improperly  generate  a  RIN  (i.e., 
generate  a  RIN  for  which  the  applicable 
renewable  fuel  volume  was  not 
produced). 

(2)  Create  or  transfer  to  any  person  a 
RIN  that  is  invalid  under  §  80.1131. 

(3)  Transfer  to  any  person  a  RIN-that 
is  not  properly  identified  as  required 
under  §80.1125. 

(4)  Transfer  to  any  person  a  RIN  with 
a  K  code  of  1  without  transferring  an 
appropriate  volume  of  renewable  fuel  to 
the  same  person  on  the  same  day. 

(c)  RIN  use  violations.  No  person  shall 
do  any  of  the  following: 

(1)  Fail  to  acquire  sufficient  RINs,  or 
use  invalid  RINs,  to  meet  the  party’s 
renewable  fuel  volume  obligation  under 
§80.1127. 

(2)  Fail  to  acquire  sufficient  RINs  to 
meet  the  party’s  renewable  fuel  volume 
obligation  under  §80.1130. 

(3)  Use  a  validly  generated  RIN  to 
meet  the  party’s  renewable  fuel  volume 
obligation  under  §  80.1127,  or  separate 
and  transfer  a  validly  generated  RIN, 
where  the  party  ultimately  uses*  the 
renewable  fuel  volume  associated  with 
the  RIN  in  a  heater  or  boiler. 

(d)  RIN  retention  violation.  No  person 
shall  letain  RINs  in  violation  of  the 
requirements  in  §  80.1128(a)(5). 

(e)  Causing  a  violation.  No  person 
shall  cause  another  person  to  commit  an 
act  in  violation  of  any  prohibited  act 
under  this  section. 

§80.1161  Who  is  liable  for  violations 
under  the  RFS  program? 

(a)  Persons  liable  for  violations  of 
prohibited  acts.  (1)  Any  person  who 
violates  a  prohibition  un,der  §  80.1160(a) 
through  (d)  is  liable  for  the  violation  of 
that  prohibition. 

(2)  Any  person  who  causes  another 
person  to  violate  a  prohibition  under 
§  80.1160(a)  through  (d)  is  liable  for  a 
violation  of  §  80.1160(e). 

(b)  Persons  liable  for  failure  to  meet 
other  provisions  of  this  subpart.  (1)  Any 
person  who  fails  to  meet  a  requirement 
of  any  provision  of  this  subpart  is  liable 
for  a  violation  of  that  provision. 

(2)  Any  person  who  causes  another 
person  to  fail  to  meet  a  requirement  of 
any  provision  of  this  subpart  is  liable  for 
causing  a  violation  of  that  provision. 

(c)  Parent  corporation  liability.  Any 
parent  corporation  is  liable  for  any 
violation  of  this  subpart  that  is 
committed  by  any  of  its  subsidiaries. 

(d)  Joint  venture  liability.  Each  partner 
to  a  joint  venture  is  jointly  and  severally 


liable  for  any  violation  of  this  subpart  . 
that  is  committed  by  the  joint  venture 
operation. 

§  80. 1 1 62  [Reserved] 

■  16.  Section  80.1162  is  reserved. 

■  17.  Sections  80.1163  through  80.1167 
are  added  to  read  as  follows: 

Subpart  K — Renewable  Fuel  Standard 

*  •  *  *  *  * 

Sec. 

80.1163  What  penalties  apply  under  the 
RFS  program? 

80.1164  What  are  the  attest  engagement 
requirements  under  the  RFS  program? 

80.1165  What  are  the  additional 
requirements  under  this  Subpart  for  a 
foreign  small  refiner? 

80.1166  What  are  the  additional 
requirements  under  this  subpart  for  a 
foreign  producer  of  cellulosic  biomass 
ethanol  or  waste  derived  ethanol? 

80.1167  What  are  the  additional 
requirements  under  this  subpart  for  a 
foreign  RIN  owner? 

ie  It  -k  ir  ii 

§  80.1 163  What  penalties  apply  under  the 
RFS  program? 

(a)  Any  person  who  is  liable  for  a 
violation  under  §80.1161  is  subject  to  a 
civil  penalty  gf  up  to  $32,500,  as 
specified  in  sections  205  and  211(d)  of 
the  Clean  Air  Act,  for  every  day  of  each 
such  violation  and  the  amount  of 
economic  benefit  or  savings  resulting 
from  each  violation.  , 

(b)  Any  person  liable  under 
§  80.1161(a)  for  a  violation  of 

§  80.1160(c)  for  failure  to  meet  a 
renewable  volume  obligation,  or 
§  80.1160(e)  for  causing  another  party  to 
fail  to  meet  a  renewable  volume 
obligation,  during  any  averaging  period, 
is  subject  to  a  separate  day  of  violation 
for  each  day  in  the  averaging  period. 

(c)  Any  person  liable  under 

§  80.1161(b)  for  failure  to  meet,  or 
causing  a  failure  to  meet,  a  requirement 
of  any  provision  of  this  subpart  is  liable 
for  a  separate  day  of  violation  for  easb 
day  such  a  requirement  remains 
unfulfilled. 

§  80.1 1 64  What  are  the  attest  engagement 
requirements  under  the  RFS  program? 

The  requirements  regarding  annual 
attest  engagements  in  §§80.125  through 
80.127,  and  80.130,  also  apply  to  any 
attest  engagement  procedures  required 
under  this  subpart.  In  addition  to  any 
other  applicable  attest  engagement 
procedures,  the  following  annual  attest 
engagement  procedures  are  required 
under  this  subpart. 

(a)  The  following  attest  procedures 
shall  be  completed  for  any  obligated 
party  as  stated  in  §  80.1106(a)  or 
exporter  of  renewable  fuel  that  is  subject 


to  the  renewable  fuel  standard  under 
§80.1105: 

(1)  Annual  compliance  demonstration 
report,  (i)  Obtain  and  read  a  copy  of  the 
annual  compliance  demonstration 
report  required  under  §  80.1152(a)(1) 
which  contains  information  regarding 
all  the  following: 

(A)  The  obligated  party’s  volume  of 
finished  gasoline,  reformulated  gasoline 
blendstock  for  oxygenate  blending 
(RBOB),  and  conventional  gasoline 
blendstock  that  becomes  finished 
conventional  gasoline  upon  the  addition 
of  oxygenate  (CBOB)  produced  or 
imported  during  the  reporting  year. 

(B)  Renewable  volume  obligation 
(RVO). 

(C)  RINs  used  for  compliance. 

(ii)  Obtain  documentation  of  any 
volumes  of  renewable  fuel  used  in 
gasoline  during  the  reporting  year; 
compute  and  report  as  a  finding  the 
volumes  of  renewable  fuel  represented 
in  these  documents. 

(iii)  Compare  the  volumes  of  gasoline 
reported  to  EPA  in  the  report  required 
under  §  80.1152(a)(1)  with  the  volumes, 
excluding  any  renewable  fuel  volumes, 
contained  in  the  inventory 
reconciliation  analysis  under  §  80.133. 

(iii)  Verify  that  the  production  volume 
information  in  the  obligated  party’s 
annual  summary  report  required  under 
§  80.1152(a)(1)  agrees  with  the  volume 
information,  excluding  any  renewable 
fuel  volumes,  contained  in  the 
inventory  reconciliation  analysis  under 
§80.133. 

(iv)  Compute  and  report  as  a  finding 
the  obligated  party’s  RVO,  and  any 
deficit  RVO  carried  over  from  the 
previous  year  or  carried  into  the 
subsequent  year,  and  verify  that  the 
values  agree  with  the  values  reported  to 
EPA. 

(v)  Obtain  documentation  for  all  RINs 
used  for  compliance  during  the  year 
being  reviewed:  compute  and  report  as 
a  finding  the  RIN  numbers  and  year  of 
generation  of  RINs  represented  in  these 
documents;  and  state  whether  this 
information  agrees  with  the  report  to 
EPA. 

(2)  RIN  transaction  reports,  (i)  Obtain 
and  read  copies  of  a  representative 
sample  of  all  RIN  transaction  reports 
required  under  §  80.1152(a)(2)  for  the 
compliance  _year. 

(ii)  Obtain  contracts  or  other 
documents  for  the  representative  sample 
of  RIN  transactions;  compute  and  report 
as  a  finding  the  transaction  types, 
transaction  dates,  and  RINs  traded:  and 
state  whether  the  information  agrees 
with  the  party’s  reports  to  EPA. 

(3)  Gallon-RIN  activity  reports,  (i) 
Obtain  and  read  copies  of  all  quarterly 
gallon-RIN  activity  reports  required 


J 


Federal  Register / Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Rules  and  Regulations 


24005 


I  under  §  80.1152(aK3)  for  the  compliance 
year. 

(ii)  Obtain  documentation  of  total 
RINs  (including  current-year  RINs  and 
previous-year  RINs)  owned  at  the  start 
of  the  quarter,  purchased,  used  for 
compliance,  sold,  expired  and  retired 
during  the  quarter  being  reviewed,  and 
owned  at  the  end  of  the  quarter; 
compute  and  report  as  a  finding  the 
total  RINs  owned  at  the  start  and  end  of 
the  quarter,  purchased,  used  for 

!  compliance,  sold,  expired  and  retired  as 
represented  in  these  documents;  and 
state  whether  this  information  agrees 
with  the  party’s  reports  to  EPA. 

(b)  The  following  attest  procedures 
shall  be  completed  for  any  renewable 
fuel  producer  or  importer: 

(1)  RIN -generation  reports,  (i)  Obtain 
and  read  copies  of  the  quarterly  RIN 
generation  reports  required  under 
§  80.1152(b)(1)  for  the  compliance  year. 

i(ii)  Obtain  production  data  for  each 
renewable  fuel  batch  produced  during 
the  year  being  reviewed;  compute  and 
report  as  a  finding  the  RIN  numbers, 
production  dates,  types,  volumes  of 
I  denaturant  and  applicable  equivalence 
'  values,  and  production  volumes  for 
each  batch;  and  state  whether  this 
information  agrees  with  the  party’s 
reports  to  EPA. 

(iii)  Verify  that  the  proper  number  of 
RINs  were  generated  and  assigned  for 
each  batch  of  renewable  fuel  produced, 
as  required  under  §  80.1126. 

(iv)  Obtain  product  transfer 
documents  for  each  renewable  fuel 
batch  produced  during  the  year  being 

(reviewed;  report  as  a  finding  any 

product  transfer  document  that  did  not 
include  the  RIN  for  the  batch. 

(2)  RIN  transaction  reports,  (i)  Obtain 
and  read  copies  of  a  representative 

[sample  of  the  RIN  transaction  reports 
required  under  §  80.1152(b)(2)  for  the 
compliance  year. 

(ii)  Obtain  contracts  or  other 
documents  for  the  representative  sample 
of  RIN  transactions;  compute  and  report 
as  a  finding  the  transaction  types, 
transaction  dates,  and  the  RINs  traded; 
and  state  whether  this  information 

!  agrees  with  the  party’s  reports  to  EPA. 

(3)  Gallon-RIN  activity  reports,  (i) 
Obtain  and  read  copies  of  the  quarterly 
fi  gallon-RIN  activity  reports  required 
[i  under  §  80.1152(b)(3)  for  the  compliance 

I  * 

Ir  (ii)  Obtain  documentation  of  total 
I  RINs  (including  current-year  RINs  and 
I  previous-year  RINs)  owned  at  the  start 
I  of  the  quarter,  purchased,  sold,  expired 
i!  and  retired  during  the  quarter  being 
I  reviewed,  and  owned  at  the  end  of  the 

S  quarter;  compute  and  report  as  a  finding 
!  the  total  RINs  owned  at  the  start  and 
,  end  of  the  quarter,  purchased,  used  for 


compliance,  sold,  expired  and  retired  as 
represented  in  these  documents;  and 
state  whether  this  information  agrees 
with  the  party’s  reports  to  EPA. 

(c)  The  following  attest  procedures 
shall  be  completed  for  any  party  other 
than  an  obligated  party  or  renewable 
fuel  producer  or  importer  that  owns  any 
RINs  during  a  calendar  year. 

(1)  RIN  transaction  reports,  (i)  Obtain 
and  read  copies  of  a  representative 
sample  of  the  RIN  transaction  reports 
required  under  §  80.1152(c)(1)  for  the 
compliance  year. 

(ii)  Obtain  contracts  or  other 
documents  for  the  representative  sample 
of  RIN  transactions;  compute  and  report 
as  a  finding  the  transaction  types, 
transaction  dates,  and  the  RINs  traded; 
and  state  whether  this  information 
agrees  with  the  party’s  reports  to  EPA. 

(2)  Gallon-RIN  activity  reports,  (i) 
Obtain  and  read  copies  of  the  gallon- 
RIN  activity  reports  required  under 

§  80.1152(c)(2)  for  the  compliance  yeen. 

(ii)  Obtain  documentation  of  total 
RINs  (including  current-year  RINs  and 
previous-year  RINs)  owned  at  the  start 
of  the  quarter,  purchased,  sold,  expired 
and  retired  during  the  quarter  being 
reviewed,  and  owned  at  the  end  of  the 
quarter;  compute  and  report  as  a  finding 
the  total  RINs  owned  at  the  start  and 
end  of  the  quarter,  purchased,  used  for 
compliance,  sold,  expired  and  retired  as 
represented  in  these  documents;  and 
state  whether  this  information  agrees 
with  the  party’s  reports  to  EPA. 

(d)  The  following  submission  dates 
apply  to  the  attest  engagements  required 
under  this  section. 

(1)  For  each  compliance  year,  each 
party  subject  to  the  attest  engagement 
requirements  under  this  section  shall 
cause  the  reports  required  under  this 
section  to  be  submitted  to  EPA  by  May 
31  of  the  year  following  the  compliance 
year. 

(2)  Fur  the  2007  compliance  year 
only,  the  attest  engagement  required 
under  paragraph  (a)  of  this  section  may 
be  submitted  to  EPA  with  the  attest 
engagement  for  the  2008  compliance 
year. 

§  80.1 1 65  What  are  the  additional 
requirements  under  this  subpart  for  a 
foreign  small  refiner? 

(a)  Definitions.  The  following 
definitions  apply  for  this  subpart: 

(1)  Foreign  refinery  is  a  refinery  that 
is  located  outside  the  United  States,  the 
Commonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  (collectively  referred  to 
in  this  section  as  “the  United  States”). 

(2)  Foreign  refiner  is  a  person  that 
meets  the  definition  of  refiner  under 
§  80.2(i)  for  a  foreign  refinery. 


(3)  RFS-FRGAS  is  gasoline  produced 
at  a  foreign  refinery  that  has  received  a 
small  refinery  exemption  under 

§  80.1141  or  a  small  refiner  exemption 
under  §  80.1142  that  is  imported  into 
the  United  States. 

(4)  Non-RFS-FRGAS  is  one  of  the 
following: 

(i)  Gasoline  produced  at  a  foreign 
refinery  that  has  received  a  small 
refinery  exemption  under  §  80.1141  or  a 
small  refiner  exemption  under  §  80.1142 
that  is  not  imported  into  the  United 
States. 

(ii)  Gasoline  produced  at  a  foreign 
refinery  that  has  not  received  a  small 
refinery  exemption  under  §  80.1141  or 
small  refiner  exemption  under 
§80.1142. 

(5)  A  foreign  small  refiner  is  a  foreign 
refiner  that  has  received  a  small  refinery 
exemption  under  §  80.1141  for  one  or 
more  of  its  refineries  or  a  small  refiner 
exemption  under  §  80.1142. 

(b)  General  requirements  for  RFS- 
FRGAS  foreign  small  refineries  and 
small  refiners. 

(1)  A  foreign  small  refiner  must 
designate,  at  the  time  of  production, 
each  batch  of  gasoline  produced  at  the 
foreign  refinery  that  is  exported  for  use 
in  the  United  States  as  RFS-FRGAS: 
and 

(2)  Meet  all  requirements  that  apply  to 
refiners  who  have  received  a  small 
refinery  or  small  refiner  exemption 
under  this  subpart. 

(c)  Designation,  foreign  refiner 
certification,  and  product  transfer 
documents.  (1)  Any  foreign  small  refiner 
must  designate  each  batch  of  RFS- 
FRGAS  as  such  at  the  time  the  gasoline 
is  produced. 

(2)  On  each  occasion  when  RFS- 
FRGAS  is  loaded  onto  a  vessel  or  other 
transportation  mode  for  transport  to  the 
United  States,  the  foreign  refiner  shall 
prepare  a  certification  for  each  batch  of 
RFS-FRGAS  that  meets  all  the  following 
requirements: 

(i)  The  certification  shall  include  the 
report  of  the  independent  third  party 
under  paragraph  (d)  of  this  section,  and 
all  the  following  additional  information: 

(A)  The  name  and  EPA  registration 
number  of  the  refinery  that  produced 
the  RFS-FRGAS. 

(B)  [Reserved] 

(ii)  The  identification  of  the  gasoline 
as  RFS-FRGAS. 

(iii)  The  volume  of  RFS-FRGAS  being 
transported,  in  gallons. 

(3)  On  each  occasion  when  any 
person  transfers  custody  or  title  to  any 
RFS-FRGAS  prior  to  its  being  imported 
into  the  United  States,  it  must  include 
all  the  following  information  as  part  of 
the  product  transfer  document 
information: 
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(i)  Designation  of  the  gasoline  as  RFS- 
FRGAS. 

(ii)  The  certification  required  under 
paragraph  (c)(2)  of  this  section. 

(d)  Load  port  independent  testing  and 
refiner}'  identification.  (1)  On  each 
occasion  that  RFS-FRGAS  is  loaded 
onto  a  vessel  for  transport  to  the  United 
States  the  foreign  small  refiner  shall 
have  an  independent  third  party  do  all 
the  following: 

(1)  Inspect  the  vessel  prior  to  loading 
and  determine  the  volume  of  any  tank 
bottoms. 

(ii)  Determine  the  volume  of  RFS- 
FRGAS  loaded  onto  the  vessel 
(exclusive  of  any  tank  bottoms  before 
loading). 

(iii)  Obtain  the  EPA-assigned 
registration  number  of  the  foreign 
refinery. 

(iv)  Determine  the  name  and  country 
of  registration  of  the  vessel  used  to 
transport  the  RFS-FRGAS  to  the  United 
States. 

(v)  Determine  the  date  and  time  the 
vessel  departs  the  port  serving  the 
foreign  refinery. 

(vi)  Review  original  documents  that 
reflect  movement  and  storage  of  the 
RFS-FRGAS  from  the  foreign  refinery  to 
the  load  port,  and  from  this  review 
determine: 

(A)  The  refinery  at  which  the  RFS- 
FRGAS  was  produced;  and 

(B)  That  the  RFS-FRGAS  remained 
segregated  from  Non-RFS-FRGAS  and 
other  RFS-FRGAS  produced  at  a 
different  refiner}'. 

(2)  The  independent  third  party  shall 
submit  a  report  to: 

(i)  The  foreign  small  refiner 
containing  the  information  required 
under  paragraph  {d)(l)  of  this  section,  to 
accompany  the  product  transfer 
documents  for  the  vessel;  and 

(ii)  The  Administrator  containing  the 
information  requited  under  paragraph 
(d)(1)  of  this  section,  within  thirty  days 
following  the  date  of  the  independent 
third  party’s  inspection.  This  report 
shall  include  a  description  of  the 
method  used  to  determine  the  identity 
of  the  refinery  at  which  the  gasoline  was 
produced,  assurance  that  the  gasoline 
remained  segregated  as  specified  in^ 
paragraph  (j)(l)  of  this  section,  and  a 
description  of  the  gasoline’s  movement 
and  storage  between  production  at  the 
source  refinery  and  vessel  loading. 

(3)  The  independent  third  party  must: 

(i)  Be  approved  in  advance  by  EPA, 
based  on  a  demonstration  of  ability  to 
perform  the  procedures  required  in  this 
paragraph  (d); 

(ii)  Be  independent  under  the  criteria 
specified  in  §  80.65(f)(2)(iii);  and 

(iii)  Sign  a  commitment  that  contains 
the  provisions  specified  in  paragraph  (f) 


of  this  section  with  regard  to  activities,  • 
facilities,  and  documents  relevant  to 
compliance  with  the  requirements  of 
this  paragraph  (d). 

(e)  Comparison  of  load  port  and  port 
of  entry  testing.  (l)(i)  Any  small  foreign 
small  refiner  and  any  United  States 
importer  of  RFS-FRGAS  shall  compare 
the  results  from  the  load  port  testing 
under  paragraph  (d)  of  this  section,  with 
the  port  of  entry  testing  as  reported 
under  paragraph  (k)  of  this  section,  for 
the  volume  of  gasoline,  except  as 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(ii)  Where  a  vessel  transporting  RFS- 
FRGAS  off  loads  this  gasoline  at  more 
than  one  United  States  port  of  entry,  the 
requirements  of  paragraph  (e)(l)(i)  of 
this  section  do  not  apply  at  subsequent 
ports  of  entry  if  the  United  Stajes 
importer  obtains  a  certification  ft-om  the 
vessel  owner  that  the  requirements  of 
paragraph  (e)(l)(i)  of  this  section  were 
met  and  that  the  vessel  has  not  loaded 
any  gasoline  or  blendstock  between  the 
first  United  States  port  of  entry  and  the 
subsequent  port  of  entry. 

(2)  If  the  temperature-corrected 
volumes  determined  at  the  port  of  entry 
and  at  the  load  port  differ  by  more  than 
one  percent,  the  United  States  importer 
and  the  foreign  small  refiner  shall  not 
treat  the  gasoline  as  RFS-FRGAS  and 
the  importer  shall  include  the  volume  of 
gasoline  in  the  importer’s  RFS 
compliance  calculations. 

(f)  Foreign  refiner  commitments.  Any 
small  foreign  small  refiner  shall  commit 
to  and  comply  with  the  provisions 
contained  in  this  paragraph  (f)  as  a 
condition  to  being  approved  for  a  small 
refinery  or  small  refiner  exemption 
under  this  subpart. 

(1)  Any  United  States  Environmental 
Protection  Agency  inspector  or  auditor 
must  be  given  full,  complete  and 
immediate  access  to  conduct 
inspections  and  audits  of  the  foreign 
refinery. 

(i)  Inspections  and  audits  may  be  • 
either  announced  in  advance  by  EPA,  or 
unannounced. 

(ii)  Access  will  be  provided  to  any 
location  where: 

(A)  Gasoline  is  produced; 

(B)  Documents  related  to  refinery 
operations  are  kept;  and 

(C)  RFS-FRGAS  is  stored  or 
transported  between  the  foreign  refinery 
and  the  United  States,  including  storage 
tanks,  vessels  and  pipelines. 

(iii)  Inspections  and  audits  may  be  by 
EPA  employees  or  contractors  to  EPA. 

(iv)  Any  documents  requested  that  are 
related  to  matters  covered  by 
inspections  and  audits  must  be 
provided  to  an  EPA  inspector  or  auditor 
on  request. 


(v)  Inspections  and  audits  by  EPA 
may  include  review  and  copying  of  any 
documents  related  to  all  the  following: 

(A)  The  volume  of  RFS-FRGAS. 

(B)  The  proper  classification  of 
gasoline  as  being  RFS-FRGAS  or  as  not 
being  RFS-FRGAS. 

(C)  Transfers  of  title  or  custody  to 
RFS-FRGAS.  . 

(D)  Testing  of  RFS-FRGAS. 

(E)  Work  performed  and  reports 
prepared  by  independent  third  parties 
and  by  independent  auditors  under  the 
requirements  of  this  section,  including 
work  papers. 

(vi)  Inspections  and  audits  by  EPA 
may  include  taking  interviewing 
employees. 

(vii)  Any  employee  of  the  foreign 
refiner  must  be  made  available  for 
interview  by  the  EPA  inspector  or 
auditor,  on  request,  within  a  reasonable 
time  period. 

(viii)  English  language  translations  of 
any  documents  must  be  provided  to  an 
EPA  inspector  or  auditor,  on  request, 
within  10  working  days. 

(ix)  English  language  interpreters 
must  be  provided  to  accompany  EPA 
inspectors  and  auditors,  on  request. 

(2)  An  agent  for  service  of  process 
located  in  the  District  of  Columbia  shall 
be  named,  and  service  on  this  agent 
constitutes  service  on  the  foreign  refiner 
or  any  employee  of  the  foreign  refiner 
for  any  action  by  EPA  or  otherwise  by 
the  United  States  related  to  the 
requirements  of  this  subpart. 

(3)  The  forum  for  any  civil  or  criminal 
enforcement  action  related  to  the 
provisions  of  this  section  for  violations 
of  the  Clean  Air  Act  or  regulations 
promulgated  thereunder  shall  be 
governed  by  the  Clean  Air  Act, 
including  the  EPA  administrative  forum  ’ 
where  allowed  under  the  Clean  Air  Act. 

(4)  United  States  substantive  and 

procedural  laws  shall  apply  to  any  civil 
or  criminal  enforcement  action  against 
the  foreign  refiner  or  any  employee  of 
the  foreign  refiner  related  to  the  \ 

provisions  of  this  section. 

(5)  Submitting  an  application  for  a 

small  refinery  or  small  refiner 
exemption,  or  producing  and  exporting 
gasoline  under  such  exemption,  and  all 
other  actions  to  comply  with  the  I 

requirements  of  this  subpart  relating  to 
such  exemption  constitute  actions  or 
activities  covered  by  and  within  the 
meaning  of  the  provisions  of  28  U.S.C. 
1605(a)(2),  but  solely  with  respect  to 
actions  instituted  against  the  foreign 
refiner,  its  agents  and  employees  in  any 
court  or  other  tribunal  in  the  United 
States  for  conduct  that  violates  the 
requirements  applicable  to  the  foreign 
refiner  under  this  subpart,  including 
conduct  that  violates  the  False 


Federal  Register /  Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Rules  and  Regulations 


24007 


I?  Statements  Accountability  Act  of  1996 
P  (18  U.S.C.  1001)  and  section  113(c)(2)  of 
I  the  Clean  Air  Act  (42  U.S.C.  7413). 

I  (6)  The  foreign  refiner,  or  its  agents  or 
I  employees,  will  not  seek  to  detain  or  to 
||  impose  civil  or  criminal  remedies 
I  against  EPA  inspectors  or  auditors, 

I  whether  EPA  employees  or  EPA 
f;  contractors,  for  actions  performed 
within  the  scope  of  EPA  employment 
:  related  to  the  provisions  of  this  section. 
i  (7)  The  commitment  required  by  this 
f  paragraph  (f)  shall  be  signed  by  the 
'  owner  or  president  of  the  foreign  refiner 
I  business. 

j  (8)  In  any  ease  where  RFS-FRGAS 
I  produced  at  a  foreign  refinery  is  stored 
I  or  transported  by  another  company 
I;  between  the  refinery  and  the  vessel  that 
;  transports  the  RFS-FRGAS  to  the 
United  States,  the  foreign  refiner  shall 
;1  obtain  from  each  such  other  company  a 
I  commitment  that  meets  the 
\  requirements  specified  in  paragraphs 
i  (f)(1)  through  (f)(7)  of  this  section,  and 
[  these  commitments  shall  be  included  in 
I  the  foreign  refiner’s  application  for  a 
il  small  refinery  or  small  refiner 
[i  exemption  under  this  subpart. 

|i  (g)  Sovereign  immunity.  By 
[[  submitting  an  application  for  a  small 
[j  refinery  or  small  refiner  exemption 
I  under  this  subpart,  or  by  producing  and 
[l  exporting  gasoline  to  the  United  States 
li  under  such  exemption,  the  foreign 
|-  refiner,  and  its  agents  and  employees, 

!;  without  exception,  become  subject  to 
the  full  operation  of  the  administrative 
li  and  judicial  enforcement  powers  and 

Ii  provisions  of  the  United  States  without 
\  limitation  based  on  sovereign  immunity, 
;  with  respect  to  actions  instituted  against 
I  the  foreign  refiner,  its  agents  and 
i  employees  in  any  court  or  other  tribunal 
I  in  the  United  States  for  conduct  that 
k  violates  the  requirements  applicable  to 
P  the  foreign  refiner  under  this  subpart, 

il  including  conduct  that  violates  the 
!  False  Statements  Accountability  Act  of 
I  1996  (18  U.S.C.  1001)  and  section 
I  113(c)(2)  of  the  Clean  Air  Act  (42  U.S.C. 

I  7413). 

I  (h)  Bond  posting.  Any  foreign  refiner 
I  shall  meet  the  requirements  of  this 
I  paragraph  (h)  as  a  condition  to  approval 
I  of  a  small  foreign  refinery  or  small 
=  foreign  refiner  exemption  under  this 
I  subpart.  - 

f  (1)  The  foreign  refiner  shall  post  a 
I  bond  df  the  amount  calculated  using  the 
f  following  equation: 

I  Bond  =  G  *  $0.01 

*  Where: 

Bond  =  amount  of  the  bond  in  United  States 
ij  dollars. 

I  G  =  the  largest  volume  of  gasoline  produced 

ii  at  the  foreign  refinery  and  exported  to 

I  the  United  States,  in  gallons,  during  a 
!  single  calendar  year  among  the  most 


recent  of  the  following  calendar  years, 
up  to  a  maximum  of  five  calendar  years: 
The  calendar  year  immediately 
preceding  the  date  the  refinery’s 
application  is  submitted,  the  calendar 
year  the  application  is  submitted,  and 
each  succeeding  calendar  year. 

(2)  Bonds  shall  be  posted  by: 

(i)  Paying  the  amount  of  the  bond  to 
the  Treasiuer  of  the  United  States;  , 

(ii)  Obtaining  a  bond  in  the  proper 
amount  from  a  third  party  surety  agent 
that  is  payable  to  satis-fy  United  States 
administrative  or  judicial  judgments 
against  the  foreign  refiner,  provided 
EPA  agrees  in  advance  as  to  the  third 
party  and  the  nature  of  the  surety 
agreement;  or 

(iii)  An  alternative  commitment  that 
results  in  assets  of  an  appropriate 
liquidity  and  value  being  readily 
available  to  the  United  States,  provided 
EPA  agrees  in  advance  as  to  the 
alternative  commitment. 

(3)  Bonds  posted  under  this  paragraph 
(h)  shall: 

(i)  Be  used  to  satisfy  any  judicial 
judgment  that  results  from  an 
administrative  or  judicial  enforcement 
action  for  conduct  in  violation  of  this 
subpart,  including  where  such  conduct 
violates  the  False  Statements 
Accountability  Act  of  1996  (18  U.S.C. 
1001)  and  section  113(c)(2)  of  the  Clean 
Air  Act  (42  U.S.C.  7413); 

(ii)  Be  provided  by  a  corporate  surety 
that  is  listed  in  the  United  States 
Department  of  Treasury  Circular  570 
“Companies  Holding  Certificates  of 
Authority  as  Adfceptable  Sureties  on 
Federal  Bonds’’;  and 

(iii)  Include  a  commitment  that  the 
bond  will  remain  in  effect  for  at  least 
five  years  following  the  end  of  latest 
annual  reporting  period  that  the  foreign 
refiner  produces  gasoline  pursuant  to 
the  requirements  of  this  subpart. 

(4)  On  any  occasion  a  foreign  refiner 
bond  is  used  to  satisfy  any  judgment, 
the  foreign  refiner  shall  increase  the 
bond  to  cover  the  amount  used  within 
90  days  of  the  date  the  bond  is  used. 

(5)  If  the  bond  amount  for  a  foreign 
refiner  increases,  the  foreign  refiner 
shall  increase  the  bond  to  cover  the 
shortfall  within  90  days  of  the  date  the 
bond  amount  changes.  If  the  bond 
amount  decreases,  the  foreign  refiner 
may  reduce  the  amount  of  the  bond 
beginning  90  days  after  the  date  the 
bond  amount  changes. 

(i)  English  language  reports,  Any 
document  submitted  to  EPA  by  a  foreign 
refiner  shall  be  in  English  language,  or 
shall  include  an  English  language 
translation. 

(j)  Prohibitions.  (1)  No  person  may 
combine  RFS-FRGAS  with  any  Non-  ' 
RFS-FRGAS,  and  no  person  may 


combine  RFS-FRGAS  with  any  RFS- 
FRGAS  produced  at  a  different  refinery, 
until  the  importer  has  met  all  the 
requirements  of  paragraph  (k)  of  this 
section. 

(2)  No  foreign  refiner  or  other  person 
may  cause  another  person  to  commit  an 
action  prohibited  in  paragraph  (j)Cl)  of 
this  section,  or  that  otherwise  violates 
the  requirements  of  this  section. 

(k)  United  States  importer 
requirements.  Any  United  States 
importer  of  RFS-FRGAS  shall  meet  the 
following  requirements: 

(l)  Eacm  batch  of  imported  RFS- 
FRGAS  shall  be  classified  by  the 
importer  as  being  RFS-FRGAS.  , 

(2)  Gasoline  shall  be  classified  as 
RFS-FRGAS  according  to  the 
designation  by  the  foreign  refiner  if  this 
designation  is  supported  by  product 
transfer  documents  prepared  by  the 
foreign  refiner  as  required  in  paragraph  . 
(c)  of  this  section.  Additionally,  the 
importer  shall  comply  with  all 
requirements  of  this  subpart  applicable 
to  importers. 

(3)  For  each  gasoline  batch  classified 
as  RFS-FRGAS,  any  United  States 
importer  shall  have  an  independent 
third  party  do  all  the  following: 

(i)  Determine  the  volume  of  gasoline 
in  the  vessel. 

(ii)  Use  the  foreign  refiner’s  RFS- 
FRGAS  certification  to  determine  the  . 
name  and  EPA-assigned  registration 
number  of  the  foreign  refinery  that 
produced  the  RFS-FRGAS. 

(iii)  Determine  the  name  and  country 
of  registration  of  the  vessel  used  to 
transport  the  RFS-FRGAS  to  the  United 
States. 

(iv)  Determine  the  date  and  time  the 
vessel  arrives  at  the  United  States  port 
of  entr>’. 

(4)  Any  importer  shall  submit  reports 
within  30  days  following  the  date  any 
vessel  transporting  RFS-FRGAS  arrives 
at  the  United  States  port  of  entry  to: 

(i)  The  Administrator  containing  the 
information  determined  under 
paragraph  (k)(3)  of  this  section;  and 

(ii)  The  foreign  refiner  containing  the 
information  determined  under 
paragraph  (k)(3)(i)  of  this  section,  and 
including  identification  of  the  port  at 
which  the  product  was  off  loaded. 

(5)  Any  United  States  importer  shall 
meet  all  other  requirements  of  this 
subpart  for  any  imported  gasoline  that  is 
not  classified  as  RFS-FRGAS  under 
paragraph  (k)(2)  of  this  section. 

(1)  Truck  imports  of  RFS-FRGAS 
produced  at  a  foreign  refinery.  (1)  Any 
refiner  whose  RFS-FRGAS  is 
transported  into  the  United  States  by 
truck  may  petition  EPA  to  use 
alternative  procedures  to  meet  all  the 
following  requirements: 
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(1)  Certification  under  paragraph  (c)(2) 
of  this  section. 

(ii)  Load  port  and  port  of  entr}'  testing 
requirements  under  paragraphs  (d)  and 
(e)  of  this  section. 

(iii)  Importer  testing  requirements 
under  paragraph  (k)(3)  of  this  section. 

(2)  These  alternative  procedures  must 
ensure  RFS-FRGAS  remains  segregated 
from  Non-RFS-FRGAS  until  it  is 
imported  into  the  United  States.  The 
petition  will  be  evaluated  based  on 
whether  it  adequately  addresses  the 
following: 

(i)  Provisions  for  monitoring  pipeline 
shipments,  if  applicable,  fropi  the 
refinery,  that  ensure  segregation  of  RFS- 
FRGAS  from  that  refinery  from  all  other 
gasoline. 

(ii)  Contracts  with  any  terminals  and/ 
or  pipelines  that  receive  and/or 
transport  RFS-FRGAS  that  prohibit  the 
commingling  of  RFS-FRGAS  with  Non- 
RFS-FRGAS  or  RFS-FRGAS  from  other 
foreign  refineries. 

(iii)  Attest  procedures  to  be  conducted 
annually  by  an  independent  third  party 
that  review  loading  records  and  import 
documents  based  on  volume 
reconciliation,  or  other  criteria,  to 
confirm  that  all  RFS-FRGAS  remains 
segregated  throughout  the  distribution 
system. 

(3)  The  petition  described  in  this 
section  must  be  submitted  to  EPA  along 
with  the  application  for  a  small  refinery 
or  small  refiner  exemption  under  this 
subpart. 

(m)  Additional  attest  requirements  for 
importers  of  RFS-^FRGAS.  The  following 
additional  procedures  shall  be  carried 
out  by  any  importer  of  RFS-FRGAS  as 
part  of  the  attest  engagement  required 
for  importers  under  this  subpart  K. 

(1)  Obtain  listings  oi  all  tenders  of 
RFS-FRGAS.  Agree  the  total  volume  of 
tenders  from  the  listings  to  the  gasoline 
inventory  reconciliation  analysis 
required  in  §  80.133(b),  and  to  the 
volumes  determined  by  the  third  party 
under  paragraph  (d)  of  this  section. 

(2)  For  each  tender  under  paragraph 
(m)(l)  of  this  section,  where  the  gasoline 
is  loaded  onto  a  marine  vessel,  report  as 
a  finding  the  name  and  country  of 
registration  of  each  vessel,  and  the 
volumes  of  RFS-FRGAS  loaded  onto 
each  vessel. 

(3)  Select  a  sample  from  the  list  of 
vessels  identified  in  paragraph  (m)(2)  of 
this  section  used  to  transport  RFS- 
FRGAS,  in  accordance  with  the 
guidelines  in  §  80.127,  and  for  each 
vessel  selected  perform  the  following: 

(i)  Obtain  the  report  of  the 
independent  third  party,  under 
paragraph  (d)  of  this  section. 


(A)  Agree  the  information  in  these 
reports  with  regard  to  vessel 
identification  and  gasoline  volume. 

(B)  Identify,  and  report  as  a  finding, 
each  occasion  the  load  port  and  port  of 
entry  volume  results  differ  by  more  than 
the  amount  allowed  in  paragraph  (e)(2) 
of  this  section,  and  determine  whether 
all  of  the  requirements  of  paragraph 
(e)(2)  of  this  section  have  been  met. 

(ii)  Obtain  the  documents  used  by  the 
independent  third  party  to  determine 
transportation  and  storage  of  the  RFS- 
FRGAS  from  the  refinery  to  the  load 
port,  under  paragraph  (d)  of  this  section. 
Obtain  tank  activity  records  for  any 
storage  tank  where  the  RFS-FRGAS  is 
stored,  and  pipeline  activity  records  for 
any  pipeline  used  to  transport  the  RFS- 
FRGAS  prior  to  being  loaded  onto  the 
vessel.  Use  these  records  to  determine 
whether  the  RFS-FRGAS  was  produced 
at  the  refinery  that  is  the  subject  of  the 
attest  engagement,  and  whether  the 
RFS-FRGAS  was  mixed  with  any  Non- 
RFS-FRGAS  or  any  RFS-FRGAS 
produced  at  a  different  refinery. 

(4)  Select  a  sample  from  the  list  of 
vessels  identified  in  paragraph  (m)(2)  of 
this  section  used  to  transport  RFS- 
FRGAS,  in  accordance  with  the 
guidelines  in  §  80.127,  and  for  each 
vessel  selected  perform  the  following: 

(i)  Obtain  a  commercial  document  of 
general  circulation  that  lists  vessel 
arrivals  and  departures,  and  that 
includes  the  port  and.  date  of  departure 
of  the  vessel,  and  the  port  of  entry  and 
date  of  arrival  of  the  vessel. 

(ii)  Agree  the  vessel’s  departure  and 
arrival  locations  and  dates  from  the 
independent  third  party  and  United 
States  importer  reports  to  the 
information  contained  in  the 
commercial  document. 

(5)  Obtain  separate  listings  of  all 
tenders  of  RFS-FRGAS,  and  perform  the 
following: 

(i)  Agree  the  volume  of  tenders  from 
the  listings  to  the  gasoline  inventory 
reconciliation  analysis  in  §  80.133(b). 

(ii)  Obtain  a  separate  listing  of  the 
tenders  under  this  paragraph  (m)(5) 
where  the  gasoline  is  loaded  onto  a 
marine  vessel.  Select  a  s^ple  from  this 
listing  in  accordance  with  the 
guidelines  in  §  80.127,  and  obtain  a 
commercial  document  of  general 
circulation  that  lists  vessel  arrivals  and 
departures,  and  that  includes  the  port 
and  date  of  departure  and  the  ports  and 
dates  where  the  gasoline  was  off  loaded 
for  the  selected  vessels.  Determine  and 
report  as  a  finding  the  country  where 
the  gasoline  was  off  loaded  for  each 
vessel  selected. 

(6)  In  order  to  complete  the 
requirements  of  this  paragraph  (m),  an 
auditor  shall: 


(i)  Be  independent  of  the  foreign 
refiner  or  importer; 

(ii)  Be  licensed  as  a  Gertified  Public 
Accountant  in  the  United  States  and  a 
citizen  of  the  United  States,  or  be 
approved  in  advance  by  EPA  based  on 

a  demonstration  of  ability  to  perform  the 
procedures  required  in  §§  80.125 
through  80.127,  80.130,  80.1164,  and 
this  paragraph  (m);  and 

(iii)  Sign  a  commitment  that  contains 
the  provisions  specified  in  paragraph  (f) 
of  this  section  with  regard  to  activities 
and  documents  relevant  to  compliance 
with  the  requirements  of  §§  80.125 
through  80.127,  80.130,  80.1164,  and 
this  paragraph  (m). 

(n)  Withdrawal  or  suspension  of 
foreign  refiner  status.  EPA  may 
withdraw  or  suspend  a  foreign  refiner’s 
small  refinery  or  small  refiner 
exemption  where: 

(1)  A  foreign  refiner  fails  to  meet  any 
requirement  of  this  section; 

(2)  A  foreign  government  fails  to 
allow  EPA  inspections  as  provided  in 
paragraph  (f)(1)  of  this  section; 

(3)  A  foreign  refiner  asserts  a  claim  of, 
or  a  right  to  claim,  sovereign  immunity 
in  an  action  to  enforce  the  requirements 
in  this  subpart;  or 

(4)  A  foreign  refiner  fails  to  pay  a  civil 
or  criminal  penalty  that  is  not  satisfied 
using  the  foreign  refiner  bond  specified 
in  paragraph  (h)  of  this  section. 

(o)  Additional  requirements  for 
applications,  reports  and  certificates. 
Any  application  for  a  small  refinery  or 
small  refiner  exemption,  alternative 
procedures  under  paragraph  (1)  of  this 
section,  any  report,  certification,  or 
other  submission  required  under  this 
section  shall  be: 

(1)  Submitted  in  accordance  with 
procedures  specified  by  the 
Administrator,  including  use  of  any 
forms  that  may  be  specified  by  the 
Administrator. 

(2)  Be  signed  by  the  president  or 
owner  of  the  foreign  refiner  company,  or 
by  that  person’s  immediate  designee, 
and  shall  contain  the  following 
declaration: 

I  hereby  certify:  (1)  That  I  have  actual 
authority  to  sign  on  behalf  of  and  to  bind 
[NAME  OF  FOREIGN  REFINER)  with  regard 
to  all  statements  contained  herein;  (2)  that  I 
am  aware  that  the  information  contained 
herein  is  being  Certified,  or  submitted  to  the 
United  States  Environmental  Protection 
Agency,  under  the  requirements  of  40  CFR 
part  80,  subpart  K,  and  that  the  information 
is  material  for  determining  compliance  under 
these  regulations;  and  (3)  that  I  have  read  and 
understand  the  information  being  Certified  or 
submitted,  and  this  information  is  true, 
complete  and  correct  to  the  best  of  my 
knowledge  and  belief  after  I  have  taken 
reasonable  and  appropriate  steps  to  verify  the 
accuracy  thereof.  I  affirm  that  I  have  read  and 
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understand  the  provisions  of  40  CFR  part  80, 
subpart  K,  including  40  .CFR  80.1165  apply 
to  (NAME  OF  FOREIGN  REFINER].  Pursuant 
to  Clean  Air  Act  section  113(c)  and  18  U.S.C. 
1001,  the  penalty  for  furnishing  false, 
incomplete  or  misleading  information  in  this 
certification  or  submission  is  a  fine  of  up  to 
$10,000  U.S.,  and/or  imprisonment  for  up  to 
five  years.” 

§  80.1 1 66  What  are  the  additional 
requirements  under  this  subpart  for  a 
foreign  producer  of  cellulosic  biomass 
ethanol  or  waste  derived  ethanol? 

(a)  Foreign  producer  of  cellulosic 
biomass  ethanol  or  waste  derived 
ethanol.  For  purposes  of  this  subpart,  a 
foreign  producer  of  cellulosic  biomass 
ethanol  or  waste  derived  ethanol  is  a 
person  located  outside  the  United 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islandi;,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (collectively  referred  to  in  this 
section  as  ’’the  United  States”)  that  has 
been  approved  by  EPA  to  assign  RINs  to 
cellulosic  biomass  ethanol  or  waste 
derived  ethanol  that  the  foreign 
producer  produces  and  exports  to  the 
United  States,  hereinafter  referred  to  as 

a  ‘‘foreign  producer”  under  this  section. 

(b)  General  requirements.  (1)  An 
approved  foreign  producer  under  this 
section  must  meet  all  requirements  that 
apply  to  cellulosic  biomass  ethanol  or 
waste  derived  ethanol  producers  under 
this  subpart,  except  to  the  extent 
otherwise  specified  in  paragraph  (b)(2) 
of  this  section. 

(2)(i)  The  independent  third  party  that 
conducts  the  facility  verification 
required  under  §  80.1155(a)  must 
inspect  the  foreign  producer’s  facility 
and  submit  a  report  to  EPA  which 
describes  in  detail  the  physical  plant 
and  its  operation. 

(ii)  The  independent  third  party  that 
conducts  the  facility  verification 
required  under  §  80.1155(a)  must  be  a 
licensed  Professional  Engineer  in  the 
chemical  engineering  field,  but  need  not 
be  based  in  the  United  States.  The 
independent  third  party  must  include 
documentation  of  its  qualifications  as  a 
licensed  Professional  Engineer  in  the 
report  required  in  paragraph  (b)(2)(i)  of 
this  section. 

(iii)  The  requirements  of  paragraphs 
(b)(2)(i)  and  (ii)  of  this  section  must  be 
met  before  a  foreign  entity  may  be 
approved  as  a  foreign  producer  under 
this  subpart. 

(c)  Designation,  foreign  producer 
certification,  and  product  transfer 
documents. 

(1)  Any  approved  foreign  producer 
under  this  section  must  designate  each 
batch  of  cellulosic  biomass  ethanol  or 


waste  derived  ethanol  as  “RFS-FRETH” 
at  the  time  the  ethanol  is  produced. 

(2)  On  each  occasion  when  RFS- 
FRETH  is  loaded  onto  a  vessel  or  other 
transportation  mode  for  transport  to  the 
United  States,  the  foreign  producer  shall 
prepare  a  certification  for  each  batch  of 
RF^FRETH;  the  certification  sfiall 
include  the  report  of  the  independent 
third  party  under  paragraph  (d)  of  this 
section,  and  all  the  following  additional 
information: 

(i)  The  name  and  EPA  registration 
number  of  the  company  that  produced 
the  RFS-FRETH. 

(ii)  The  identification  of  the  ethanol 
as  RFS-FRETH. 

(iii)  The  volume  of  RFS-FRETH  being 
transported,  in  gallons. 

(3)  On  each  occasion  when  any 
person  transfers  custody  or  title  to  any 
RFS-FRETH  prior  to  its  being  imported 
into  the  United  States,  it  must  include 
all  the  following  information  as  part  of 
the  product  transfer  document 
information: 

(i)  Designation  of  the  ethanol  as  RFS- 
FRETH. 

(ii)  The  certification  required  under 
paragraph  (c)(2)  of  this  section. 

(d)  Load  port  independent  testing  and 
refinery  identification.  (1)  On  each 
occasion  that  RFS-FRETH  is  loaded 
onto  a  vessel  for  transport  to  the  United 
States  the  foreign  producer  shall  have 
an  independent  third  party  do  all  the 
following: 

(1)  Inspect  the  vessel  prior  to  loading 
and  determine  the  volume  of  any  tank 
bottoms. 

(ii)  Determine  the  volume  of  RFS- 
FRETH  loaded  onto  the  vessel 
(exclusive  of  any  tank  bottoms  before 
loading). 

(iii)  Obtain  the  EPA-assigned 
registration  number  of  the  foreign 
producer. 

(iv)  Determine  the  name  and  country 
of  registration  of  the  vessel  used  to 
transport  the  RFS-FRETH  to  the  United 
States. 

(v)  Determine  the  date  and  time  the 
vessel  departs  tho  port  serving  the 
foreign  producer. 

(vi)  Review  original  documents  that 
reflect  movement  and  storage  of  the 
RFS-FRETH  from  the  foreign  producer 
to  the  load  port,  and  fi’om  this  review 
determine  the  following: 

(A)  The  facility  at  which  the  RFS- 
FRETH  was  produced. 

(B)  That  the  RFS-FRETH  remained 
segregated  from  Non-RFS— FRETH  and 
other  RFS-FRETH  produced  by  a 
different  foreign  producer. 

(2)  The  independent  third  party  shall 
submit  a  report  to  the  following: 

(i)  The  foreign  producer  cohtaining 
the  information  required  under 


paragraph  (d)(1)  of  this  section,  to 
accompany  the  product  transfer 
documents  for  the  vessel. 

(ii)  The  Administrator  containing  the 
information  required  under  paragraph 
(d)(1)  of  this  section,  within  thirty  days 
following  the  date  of  the  independent 
third  party’s  inspection.  This  report 
shall  include  a  description  of  the 
method  used  to  determine  the  identity 
of  the  foreign  producer  facility  at  which 
the  ethanol  was  produced,  assurance 
that  the  ethanol  remained  segregated  as 
specified  in  paragraph  (j)(l)  of  this 
section,  and  a  description  of  the 
ethanol’s  movement  and  storage 
between  production  at  the  source 
facility  and  vessel  loading. 

(3)  The  independent  third  party  must: 

(1)  Be  approved  in  advance  by  EPA, 
based  on  a  demonstration  of  ability  to 
perform  the  procedures  required  in  this 
paragraph  (d); 

(ii)  Be  independent  under  the  criteria 
specified  in  §  80.65(e)(2)(iii);  and 

(iii)  Sign  a  commitment  that  contains 
the  provisions  specified  in  paragraph  (f) 
of  this  section  with  regard  to  activities, 
facilities  and  documents  relevant  to 
compliance  with  the  requirements  of 
this  paragraph  (d). 

(e)  Comparison  of  load  port  and  port 
of  entry  testing.  (l)(i)  Any  foreign 
producer  and  any  United  States 
importer  of  RFS-FRETH  shall  compare 
the  results  from  the  load  port  testing  ' 
under  paragraph  (d)  of  this  section,  with 
the  port  of  entry  testing  as  reported 
under  paragraph  (k)  of  this  section,  for 
the  volume  of  ethanol,  except  as 
specified  in  paragraph  (e)(l)(ii)  of  this 
section. 

(ii)  Where  a  vessel  transporting  RFS- 
FRETH  off  loads  the  ethanol  at  more 
than  one  United  States  port  of  entry,  the 
requirements  of  paragraph  (e)(l)(i)  of 
this  section  do  not  apply  at  subsequent 
ports  of  entry  if  the  United  States 
importer  obtains  a  certification  from  the 
vessel  owner  that  the  requirements  of 
paragraph  (e)(l)(i)  of  this  section  were 
met  and  that  the  vessel  has  not  loaded 
any  ethanol  between  the  first  United 
States  port  of  entry  and  the  subsequent 
port  of  entry. 

(2) (i)  If  the  temperature-corrected 
volumes  determined  at  the  port  of  entry 
and  at  the  load  port  differ  by  more  than 
one  percent,  the  number  of  RINs 
associated  with  the  ethanol  shall  be 
calculated  based  on  the  lesser  of  the  two 
volumes  in  paragraph  (e)(l)(i)  of  this 
section. 

(ii)  Where  the  port  of  entry  volume  is 
the  lesser  of  the  two  volumes  in 
paragraph  (e)(l)(i)  of  this  section,  the 
importer  shall  calculate  the  difference 
between  the  number  of  RINs  originally 
assigned  by  the  foreign  producer  and 
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the  number  of  RINs  calculated  under 
§  80.1126  for  the  volume  of  ethanol  as 
measured  at  the  port  of  entry,  and  retire 
that  amount  of  RINs  in  accordance  with 
paragraph  (k)(4)  of  this  section. 

(f)  Foreign  producer  commitments. 
Any  foreign  producer  shall  commit  to 
and  comply  with  the  provisions 
contained  in  this  paragraph  (f)  as  a 
condition  to  being  approved  as  a  foreign 
producer  under  this  subpart. 

(1)  Any  United  States  Environmental 
Protection  Agency  inspector  or  auditor 
must  be  given  full,  complete  and 
immediate  access  to  conduct 
inspections  and  audits  of  the  foreign 
producer  facility. 

(1)  Inspections  and  audits  may  be 
either  announced  in  advance  by  EPA,  or 
unannounced. 

(ii)  Access  will  be  provided  to  any 
location  where: 

(A)  Ethanol  is  produced; 

(B)  Documents  related  to  ethanol 
producer  operations  are  kept;  and 

(C)  RFS-FRETH  is  stored  or 
transported  between  the  foreign 
producer  and  the  United  States,, 
including  storage  tanks,  vessels  and 
pipelines. 

(iii)  Inspections  and  audits  may  be  by 
EPA  employees  or  contractors  to  EPA. 

(iv)  Any  documents  requested  that  are 
related  to  matters  covered  by 
inspections  and  audits  must  be 
provided  to  an  EPA  inspector  or  auditor 
on  request. 

(v)  Inspections  and  audits  by  EPA 
may  include  review  and  copying  of  any 
documents  related  to  the  following: 

(A)  The  volume  of  RFS-FRETH. 

(B)  The  proper  classification  of 
gasoline  as  being  RFS-FRETH; 

(C)  Transfers  of  title  or  custody  to 
RFS-FRETH. 

(D)  Work  performed  and  reports 
prepared  by  independent  third  parties 
and  by  independent  auditors  under  the 
requirements  of  this  section,  including 
work  papers. 

(vi)  Inspections  and  audits  by  EPA 
may  include  interviewing  employees. 

(vii)  Any  employee  of  the  foreign 
producer  must  be  made  available  for 
interview  by  the  EPA  inspector  or 
auditor,  on  request,  within  a  reasonable 
time  period. 

(viii)  English  language  translations  of 
any  documents  must  be  provided  to  an 
EPA  inspector  or  auditor,  on  request, 
within  10  working  days. 

(ix)  English  language  interpreters 
must  be  provided  to  accompany  EPA 
inspectors  and  auditors,  on  request. 

(2)  An  agent  for  service  of  process 
located  in  the  District  of  Columbia  shall 
be  named,  and  service  on  this  agent 
constitutes  service  on  the  foreign 
producer  or  any  employee  of  the  foreign 


producer  for  any  action  by  EPA  or 
otherwise  by  the  United  States  related  to 
the  requirements  of  this  subnart. 

(3)  The  forum  for  any  civil  or  criminal 
enforcement  action  related  to  the 
provisions  of  this  section  for  violations 
of  the  Clean  Air  Act  or  regulations 
promulgated  thereunder  shall  be 
governed  by  the  Clean  Air  Act, 
including  the  EPA  administrative  forum 
where  allowed  under  the  Clean  Air  Act. 

(4)  United  States  substantive  and 
procedural  laws  shall  apply  to  any  civil 
or  criminal  enforcement  action  against 
the  foreign  producer  or  any  employee  of 
the  foreign  producer  related  to  the 
provisions  of  this  section. 

(5)  Applying  to  be  an  approved 
foreign  producer  under  this  section,  or 
producing  or  exporting  ethanol  under 
such  approval,  and  all  other  actions  to 
comply  with  the  requirements  of  this 
subpart  relating  to  such  approval 
constitute  actions  or  activities  covered 
by  and  within  the  meaning  of  the 
provisions  of  28  U.S.C.  1605(a)(2),  but 
solely  with  respect  to  actions  instituted 
against  the  foreign  producer,  its  agents 
and  employees  in  any  court  or  other 
tribunal  in  the  United  States  for  conduct 
that  violates  the  requirements 
applicable  to  the  foreign  producer  under 
this  subpart,  including  conduct  that 
violates  the  False  Statements 
Accountability  Act  of  1996  (18  U.S.C. 
1001)  and  section  113(c)(2)  of  the  Clean 
Air  Act  (42  U.S.C.  7413). 

(6)  The  foreign  producer,  or  its  agents 
or  employees,  will  not  seek  to  detain  or 
to  impose  civil  or  criminal  remedies 
against  EPA  inspectors  or  auditors, 
whether  EPA  employees  or  EPA 
contractors,  for  actions  performed 
within  the  scope  of  EPA  employment 
related  to  the  provisions  of  this  section. 

(7)  The  commitment  required  by  this 
paragraph  (f)  shall  be  signed  by  the 
owner  or  president  of  the  foreign 
producer  company. 

(8)  In  any  case  where  RFS-FRETH 
produced  at  a  foreign  producer  facility 
is  stored  or  transported  by  another 
company  between  the  refinery  and  the 
vessel  that  transports  the  RFS-FRETH  to 
the  United  States,  the  foreign  producer 
shall  obtain  firom  each  such  other 
company  a  commitment  that  meets  the 
requirements  specified  in  paragraphs 
(f)(1)  through  (7)  of  this  section,  and 
these  commitments  shall  be  included  in 
the  foreign  producer’s  application  to  be 
an  approved  foreign  producer  under  this 
subpart. 

(^  Sovereign  immunity.  By 
submitting  an  application  to  be  an 
approved  foreign  producer  under  this 
subpart,  or  by  producing  and  exporting 
ethanol  to  the  United  States  under  such 
approval,  the  foreign  producer,  and  its 


agents  and  employees,  without 
exception,  become  subject  to  the  full 
operation  of  the  administrative  and 
judicial  enforcement  powers  and 
provisions  of  the  United  States  without 
limitation  based  on  sovereign  immunity, 
with  respect  to  actions  instituted  against 
the  foreign  producer,  its  agents  and 
employees  in  any  court  or  other  tribunal 
in  the  United  States  for  conduct  that 
violates  the  requirements  applicable  to 
the  foreign  producer  under  this  subpart, 
including  conduct  that  violates  the 
False  Statements  Accountability  Act  of 
1996  (18  U.S.C.  1001)  and  section 
113(c)(2)  of  the  Clean  Air  Act  (42  U.S.C. 
7413). 

(h)  Bond  posting.  Any  foreign 
producer  shall  meet  the  requirements  of 
this  paragraph  (h)  as  a  condition  to 
approval  as  a  foreign  producer  under 
this  subpart. 

(1)  The  foreign  producer  shall  post  a 
bond  of  the  amount  calculated  using  the 
following  equation: 

Bond  =  G  *  $  0.01 
Where: 

Bond  =  amount  of  the  bond  in  U.S.  dollars. 

G  =  The  largest  volume  of  ethanol  produced 
at  the  foreign  producer’s  facility  and 
exported  to  the  United  States,  in  gallons, 
during  a  single  calendar  year  among  the 
most  recent  of  the  following  calendar 
years,  up  to  a  maximum  of  five  calendar 
years:  The  calendar  year  immediately 
preceding  the  date  the  refinery’s 
application  is  submitted,  the  calendar 
year  the  application  is  submitted,  and 
each  succeeding  calendar  year. 

(2)  Bonds  shall  be  posted  by  any  of 
the  following  methods: 

(i)  Paying  the  amount  of  the  bond  to 
the  Treasurer  of  the  United  States. 

(ii)  Obtaining  a  bond  in  the  proper 
amount  from  a  third  party  surety  agent 
that  is  payable  to  satisfy  United  States 
administrative  or  judicial  judginents 
against  the  foreign  producer,  provided 
EPA  agrees  in  advance  as  to  the  third 
party  and  the  nature  of  the  surety 
agreement. 

(iii)  An  alternative  commitment  that 
results  in  assets  of  an  appropriate 
liquidity  and  value  being  readily 
available  to  the  United  States  provided 
EPA  agrees  in  advance  as  to  the 
alternative  commitment. 

(3)  Bonds  posted  under  this  paragraph 
(h)  shall: 

(i)  Be  used  to  satisfy  any  judicial 
judgment  that  results  from  an 
administrative  or  judicial  enforcement 
action  for  conduct  in  violation  of  this 
subpart,  including  where  such  conduct 
violates  the  False  Statements 
Accountability  Act  of  1996  (18  U.S.C. 
1001)  and  section  113(c)(2)  of  the  Clean 
Air  Act  (42  U.S.C.  7413); 

(ii)  Be  provided  by  a  corporate  surety 
that  is  listed  in  the  United  States 
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Department  of  Treasury  Circular  570 
’’Companies  Holding  Certificates  of 
Authority  as  Acceptable  Sureties  on 
Federal  Bonds”;  and 

(iii)  Include  a  commitment  that  the 
bond  will  remain  in  effect  for  at  least 
five  years  following  the  end  of  the  latest 
annual  reporting  period  that  the  foreign 
producer  produces  ethanol  pursuant  to 
the  requirements  of  this  subpart. 

(4)  On  any  occasion  a  foreign 
producer  bond  is  used  to  satisfy  any 
judgment,  the  foreign  producer  shall 
increase  the  bond  to  cover  the  amount 
used  within  90  days  of  the  date  the 
bond  is  used. 

(5)  If  the  bond  amount  for  a  foreign 
producer  increases,  the  foreign  producer 
shall  increase  the  bond  to  cover  the 
shortfall  within  90  days  of  the  date  the 
bond  amount  changes.  If  the  bond 
amount  decreases,  the  foreign  refiner 
may  reduce  the  amount  of  the  bond 
beginning  90  days  after  the  date  the 
bond  amount  changes. 

(1)  English  language  reports.  Any 
document  submitted  to  EPA  by  a  foreign 
producer  shall  be  in  English  language; 
or  shall  include  an  English  language 
translation. 

(j)  Prohibitions.  (1)  No  person  may 
combine  RFS-FRETH  with  any  Non- 
RFS-FRETH,  and  no  person  may 
combine  RF^FRETH  with  any  RFS- 
FRETH  produced  at  a  different  refinery, 
until  the  importer  has  met  all  the 
requirements  of  paragraph  (k)  of  this 
section. 

(2)  No  foreign  producer  or  other 
person  may  cause  another  person  to 
commit  an  action  prohibited  in 
paragraph  (j)(l)  of  this  section,  or  that 
otherwise  violates  the  requirements  of 
this  section. 

(k)  Requirements  for  United  States 
importers  of  RFS-FRETH.  Any  United 
States  importer  shall  meet  the  following 
requirements: 

(l)  Each  batch  of  imported  RFS- 
FRETH  shall  be  classified  by  the 
importer  as  being  RFS-FRETH. 

(2)  Ethanol  shall  be  classified  as  RFS- 
FRETH  according  to  the  designation  by 
the  foreign  procjucer  if  this  designation 
is  supported  by  product  transfer 
documents  prepared  by  the  foreign 
producer  as  required  in  paragraph  (c)  of 
this  section. 

(3)  For  each  ethanol  batch  classified 
as  RFS-FRETH,  any  United  States 
importer  shall  have  an  independent 
third  party  do  all  the  following: 

(i)  Determine  the  volume  of  gasoline 
in  the  vessel. 

(ii)  Use  the  foreign  producer’s  RFS- 
FRETH  certification  to  determine  the 
name  and  EPA-assigned  registration 
number  of  the  foreign  producer  that 
produced  the  RFS-FRETH. 


(iii)  Determine  the  name  and  country 
of  registration  of  the  vessel  used  to 
transport  the  RFS-FRETH  to  the  United 
States. 

(iv)  Determine  the  date  and  time  the 

vessel  arrives  at  the  United  States  port 
of  entry.  , 

(4)  Where  the  importer  is  reqqired  to 
retire  RINs  under  paragraph  (e)(2)  of  this 
section,  the  importer  must  report  the 
retired  RINs  in  the  applicable  reports 
under  §  80.1152. 

(5)  Any  importer  shall  submit  reports 
within  30  days  following  the  date  any 
vessel  transporting  RFS-FRETH  arrives 
at  the  United  States  port  of  entry  to  the 
following: 

(i)  The  Administrator  containing  the 
information  determined  under 
paragraph  (k)(3)  of  this  section. 

(ii)  The  foreign  producer  containing 
the  information  determined  under 
paragraph  (k)(3)(i)  of  this  section,  and 
including  identification  of  the  port  at 
which  the  product  was  off  loaded,  and 
any  RINs  retired  under  paragraph  (e)(2) 
of  this  section. 

(6)  Any  United  States  importer  shall 
meet  all  other  requirements  of  this 
subpart  for  any  imported  ethanol  or 
other  renewable  fuel  that  is  not 
classified  as  RFS-FRETH  under 
paragraph  (k)(2)  of  this  section. 

(1)  Truck  imports  of  RFS-FRETH 
produced  by  a  foreign  producer.  (1)  Any 
foreign  producer  whose  RFS-FRETH  is 
transported  into  the  United  States  by 
truck  may  petition  EPA  to  use  . 
alternative  procedures  to  meet  all  the 
following  requirements: 

(1)  Certification  under  paragraph  (c)(2) 
of  this  section. 

(ii)  Load  port  and  port  of  entry  testing 
under  paragraphs  (d)  and  (e)  of  this 
section. 

(iii)  Importer  testing  under  paragraph 
(k)(3)  of  this  .section. 

(2)  These  alternative  procedures  must 
ensure  RFS-FRETH  remains  segregated 
from  Non-RFS-FRETH  until  it  is 
imported  into  the  United  States.  The 
petition  will  be  evaluated  based  on 
whether  it  adequately  addresses  the 
following: 

(i)  Contracts  with  any  facilities  that 
receive  and/or  transport  RFS-FRETH 
that  prohibit  the  commingling  of  RFS- 
FRETH  with  Non-RFS-FRETH  or  RFS- 
FRETH  from  other  foreign  producers. 

(ii)  Attest  procedures  to  be  conducted 
annually  by  an  independent  third  party 
that  review  loading  records  and  import 
documents  based  on  volume 
reconciliation  to  confirm  that  all  RFS- 
FRETH  remains  segregated. 

(3)  The  petition  described  in  this 
section  must  be  submitted  to  EPA  along 
with  the  application  for  approval  as  a 
foreign  producer  under  this  subpart. 


(m)  Additional  attest  requirements  for 
producers  of  RFS-FRETH.  The 
following  additional  procedures  shall  be 
carried  out  by  any  producer  of  RFS- 
FRETH  as  part  of  the  attest  engagement 
required  for  renewable  fuel  producers 
under  this  subpart  K. 

(1)  Obtain  listings  of  all  tenders  of 
RFS-FRETH.  Agree  the  total  volume  of 
tenders  from  the  listings  to  the  volumes 
determined  by  the  third  party  under 
paragraph  (d)  of  this  section. 

(2)  For  each  tender  imder  paragraph 

(m)(l)  of  this  section,  where  the  ethanol 
is  loaded  onto  a  marine  vessel,  report  as 
a  finding  the  name  and  cotmtry  of 
registration  of  each  vessel,  and  the 
volumes  of  RFS-FRETH  loaded  onto 
each  vessel. 

(3)  Select  a  sample  from'  the  list  of 
vessels  identified  in  paragraph  (m)(2)  of 
this  section  used  to  transport  RFS- 
FRETH,  in  accordance  with  the 
guidelines  in  §  80.127,  and  for  each 
vessel  selected  perform  the  following: 

(i)  Obtain  the  report  of  the 
independent  third  party,  under 
paragraph  (d)  of  this  section,  and  of  the 
United  States  importer  under  paragraph 
(k)  of  this  section. 

(A)  Agree  the  information  in  these 
reports  with  regard  to  vessel 
identification  and  ethanol  volume. 

(B)  Identify,  and  report  as  a  finding, 
each  occasion  the  load  port  and  port  of 
entry  volume  results  differ  by  more  than 
the  amount  allowed  in  paragraph  (e)  of 
this  section,  and  determine  whether  the 
importer  retired  the  appropriate  amount 
of  RINs  as  required  under  paragraph 
(e)(2)  of  this  section,  and  submitted  the 
applicable  reports  under  §  80.1152  in 
accordance  with  paragraph  (k)(4)  of  this 
section. 

(ii)  Obtain  the  documents  used  by  the 
independent  third  party  to  determine 
transportation  and  storage  of  the  RFS- 
FRETH  from  the  foreign  producer’s 
facility  to  the  load  port,  under 
paragraph  (d)  of  this  section.  Obtain 
tank  activity  records  for  any  storage  tank 
where  the  RFS-FRETH  is  stored,  and 
activity  records  for  any  mode  of 
transportation  used  to  transport  the 
RFS-FRGAS  prior  to  being  loaded  onto 
the  vessel.  Use  these  records  to 
determine  whether  the  RFS-FRETH  was 
produced  at  the  foreign  producer’s 
facility  that  is  the  subject  of  the  attest 
engagement,  and  whether  the  RFS- 
FRETH  was  mixed  with  any  Non-RFS- 
FRETH  or  any  RFS-FRETH  produced  at 
a  different  facility. 

(4)  Select  a  sample  from  the  list  of 
vessels  identified  ki  paragraph  (m)(2)  of 
this  section  used  to  transport  RFS- 
FRETH,  in  accordance  with  the 
guidelines  in  §  80.127,  and  for  each 
vessel  selected  perform  the  following: 
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(i)  Obtain  a  commercial  document  of 
general  circulation  that  lists  vessel 
arrivals  and  depjirtures,  and  that 
includes  the  port  and  date  of  departure 
of  the  vessel,  and  the  port  of  entry  and 
date  of  arrival  of  the  vessel. 

(ii)  Agree  the  vessel’s  departure  and 
arrival  locations  and  dates  from  the 
independent  third  party  and  United 
States  importer  reports  to  the 
information  contained  in  the 
commercial  document. 

(5)  Obtain  a  separate  listing  of  the 
tenders  under  this  paragraph  (m)(5> 
where  the  gasoline  is  loaded  onto  a 
marine  vessel.  Select  a  sample  from  this 
listing  in  accordance  with  the' 
guidelines  in  §  80.127,  and  obtain  a 
commercial  document  of  general 
circulation  that  lists  vessel  arrivals  and 
departures,  and  that  includes  the  port 
and  date  of  departure  and  the  ports  and 
dates  where  the  ethanol  was  off  loaded 
for  the  selected  vessels.  Determine  and 
report  as  a  finding  the  country  where 
the  ethanol  was  off  loaded  for  each 
vessel  selected. 

(6)  In  order  to  complete  the 
requirements  of  this  paragraph  (m)  an 
auditor  shall: 

(i)  Be  independent  of  the  foreign 
producer: 

(ii)  Be  licensed  as  a  Certified  Public 
Accountant  in  the  United  States  and  a 
citizen  of  the  United  States,  or  be 
approved  in  advance  by  EPA  based  on 

a  demonstration  of  ability  to  perform  the 
procedures  required  in  §§  80.125 
through  80.127,  80.130,  80.1164,  and 
this  paragraph  (m);  and 

(iii)  Sign  a  commitment  that  contains 
the  provisions  specified  in  paragraph  (f) 
of  this  section  with  regard  to  activities 
and  documents  relevant  to  compliance 
with  the  requirements  of  §§  80.125 
through  80.127,  80.130,  80.1164,  and 
this  paragraph  (m). 

(n)  Withdrawal  or  suspension  of 
foreign  producer  approval.  EPA  may 
withdraw  or  suspend  a  foreign 
producer’s  approval  where  any  of  the 
following  occur: 

(1)  A  foreign  producer  fails  to  meet 
any  requirement  of  this  section. 

(2)  A  foreign  government  fails  to 
allow  EPA  inspections  as  provided  in 
paragraph  (f)(1)  of  this  section. 

(3)  A  foreign  producer  asserts  a  claim 
of,  or  a  right  to  claim,  sovereign 
immunity  in  an  action  to  enforce  the 
requirements  in  this  subpart. 

(4)  A  foreign  producer  fails  to  pay  a 
civil  or  criminal  penalty  that  is  not 
satisfied  using  the  foreign  producer 
bond  specified  in  paragraph  (g)  of  this 
section. 

(o)  Additional  requirements  for 
applications,  reports  and  certificates. 
Any  application  for  approval  as  a 


foreign  producer,  alternative  procedures 
under  paragraph  (1)  of  this  section,  any 
report,  certification,  or  other  submission 
required  under  this  section  shall  be: 

(1)  Submitted  in  accordance  with 
procedures  specified  by  the 
Administrator,  including  use  of  any 
forms  that  may  be  specified  by  the 
Administrator. 

(2)  Signed  by  the  president  or  owner 
of  the  fordign  producer  company,  or  by 
that  person’s  immediate  designee,  and 
shall  contain  the  following  declaration: 

I  hereby  certify:  (1)  That  I  have  actual 
authority  to  sign  on  behalf  of  and  to  bind 
[insert  name  of  foreign  producer)  with  regard 
to  all  statements  contained  herein;  (2)  that  I 
am  aware  that  the  information  contained 
herein  is  being  Certified,  or  submitted  to  the 
United  States  Environmental  Protection 
Agency,  under  the  requirements  of  40  CFR 
part  80,  subpart  K,  and  that  the  information 
is  material  for  determining  compliance  under 
these  regulations;  and  (3)  that  I  have  read  and 
understand  the  information  being  Certified  or 
submitted,  and  this  information  is  true, 
complete  and  correct  to  the  best  of  my 
knowledge  and  belief  after  I  have  taken 
reasonable  and  appropriate  steps  to  verify  the 
accuracy  thereof.  I  affirm  that  I  have  read  and 
understand  the  provisions  of  40  CFR  part  80, 
subpart  K,  including  40  CFR  80.1165  apply 
to  [insert  name  of  foreign  producer).  Pursuant 
to  Clean  Air  Act  section  113(c)  and  18  U.S.C. 
1001,  the  penalty  for  furnishing  false, 
incomplete  or  misleading  information  in  this 
certification  or  submission  is  a  fine  of  up  to 
$10,000  U.S.,  and/or  imprisonment  for  up  to 
five  years. 

§80.1167 .  What  are  the  additional 
requirements  under  this  subpart  for  a 
foreign  RIN  owner? 

(a)  Foreign  RIN  owner.  For  purposes 
of  this  subpart,  a  foreign  RIN  owner  is 
a  person  located  outside  the  United 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (collectively  referred  to  in  this 
section  as  “the  United  States’’)  that  has 
been  ^proved  by  EPA  to  own  RINs. 

(b)  Genera/  Requirement.  An 
approved  foreign  RIN  owner  must  meet 
all  requirements  that  apply  to  persons 
who  own  RINs  under  this  subpart. 

(c)  Foreign  RIN  owner  commitments. 
Any  person  shall  commit  to  and  comply 
with  the  provisions  contained  in  this 
paragraph  (c)  as  a  condition  to  being 
approved  as  a  foreign  RIN  owner  under 
this  subpart. 

(1)  Any  United  States  Environmental 
Protection  Agency  inspector  or  auditor 
must  be  given  full,  complete  and 
immediate  access  to  conduct 
inspections  and  audits  of  the  foreign 
RIN  owner’s  place  of  business. 

(i)  Inspections  and  audits  may  be 
either  announced  in  advance  by  EPA,  or 
unannounced;  and 


(ii)  Access  will  be  provided  to  any 
location  where  documents  related  to 
RINs  the  foreign  RIN  owner  has 
obtained,  sold,  transferred  or  held  are 
kept. 

(iii)  Inspections  and  audits  maybe  by 
EPA  employees  or  contractors  to  EPA. 

(iv)  Any  documents  requested  that  are 
related  to  matters*covered  by 
inspections  and  audits  must  be 
provided  to  an  EPA  inspector  or  auditor 
on  request. 

(v)  Inspections  and  audits  by  EPA 
may  include  review  and  copying  of  any 
documents  related  to  the  following: 

(A)  Transfers  of  title  to  RINs. 

(B)  Work  performed  and  reports 
prepared  by  independent  auditors  under 
the  requirements  of  this  section, 
including  work  papers. 

(vi)  Inspections  and  audits  by  EPA 
may  include  interviewing  employees. 

(vii)  Any  employee  of  the  foreign  RIN 
owner  must  be  made  available  for 
interview  by  the  EPA  inspector  or 
auditor,  on  request,  within  a  reasonable 
time  period. 

(viii)  English  language  translations  of 
any  documents  must  be  provided  to  an 
EPA  inspector  or  auditor,  on  request, 
within  10  working  days. 

(ix)  English  language  interpreters 
must  be  provided  to  accompany  EPA 
inspectors  and  auditors,  on  request. 

(2)  An  agent  for  service  of  process 
located  in  the  District  of  Columbia  shall 
be  named,  and  service  on  this  agent 
constitutes  service  on  the  foreign  RIN 
owner  or  any  employee  of  the  foreign 
RIN  owner  for  any  action  by  EPA  or 
otherwise  by  the  United  States  related  to 
the  requirements  of  this  subpart. 

(3)  The  forum  for  any  civil  or  criminal 
enforcement  action  related  to  the 
provisions  of  this  section  for  violations 
of  the  Clean  Air  Act  or  regulations 
promulgated  thereunder  shall  be 
governed  by  the  Clean  Air  Act, 
including  the  EPA  administrative  forum 
where  allowed  under  the  Clean  Air  Act. 

(4)  United  States  substantive  and 
procedural  laws  shall  apply  to  any  civil 
or  criminal  enforcement  action  against 
the  foreign  RIN  owner  or  any  employee 
of  the  foreign  RIN  owner  related  to  the 
provisions  of  this  section. 

(5)  Submitting  an  application  to  be  a 
foreign  RIN  owner,  and  all  other  actions 
to  comply  with  the  requirements  of  this 
subpart  constitute  actions  or  activities 
covered  by  and  within  the  meaning  of 
the  provisions  of  28  U.S.G.  1605(a)(2), 
but  solely  with  respect  to  actions 
instituted  against  the  foreign  RIN  owner, 
its  agents  and  employees  in  any  court  or 
other  tribunal  in  the  United  States  for 
conduct  that  violates  the  requirements 
applicable  to  the  foreign  RIN  owner 
under  this  subpart,  including  conduct 
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that  violates  the  False  Statements 
Accountability  Act  of  1996  (18  U.S.C. 
1001)  and  section  113(c)(2)  of  the  Clean 
Air  Act  (42  U.S.C.  7413). 

(6)  The  foreign  RIN  owner,  or  its 
agents  or  employees,  will  not  seek  to 
detain  or  to  impose  civil  or  criminal 
remedies  against  EPA  inspectors  or 
auditors,  whether  EPA  employees  or 
EPA  contractors,  for  actions  performed 
within  the  scope  of  EPA  employment 
related  to  the  provisions  of  this  section. 

(7)  The  commitment  required  by  this 
paragraph  (c)  shall  be  signed  by  the 
owner  or  president  of  the  foreign  RIN 
owner  business. 

(d)  Sovereign  immunity.  By 
submitting  an  application  to  be  a  foreign 
RIN  owner  under  this  subpart,  the 
foreign  entity,  and  its  agents  and 
employees,  without  exception,  become 
subject  to  the  full  operation  of  the 
administrative  and  judicial  enforcement 
powers  and  provisions  of  the  United 
States  without  limitation  based  on 
sovereign  immunity,  with  respect  to 
actions  instituted  against  the  foreign 
RIN  owner,  its  agents  and  employees  in 
any  court  or  other  tribunal  in  the  United 
States  for  conduct  that  violates  the 
requirements  applicable  to  the  foreign 
RIN  owner  under  this  subpart,  including 
conduct  that  violates  the  False 
Statements  Accountability  Act  of  1996 
(18  U.S.C.  1001)  and  section  113(c)(2)  of 
the  Clean  Air  Act  (42  U.S.C.  7413). 

(e)  Bond  posting.  Any  foreign  entity 
shall  meet  the  requirements  of  this 
paragraph  (d)  as  a  condition  to  approval 
as  a  foreign  RIN  owner  under  this 
subpart. 

(1)  The  foreign  entity  shall  post  a 
bond  of  the  amount  calculated  using  the 
following  equation: 

Bond  =  G  *  $0.01 
Where: 

Bond  =  amount  of  the  bond  in  U.S.  dollars. 

G  =  The  total  of  the  number  of  gallon-RINs 
the  foreign  entity  expects  to  sell  or 
transfer  during  the  first  calendar  year 
that  the  foreign  entity  is  a  RIN  owner, 
plus  the  number  of  gallon-RINs  the 
foreign  entity  expects  to  sell  or  transfer 
during  the  next  four  calendar  years.  After 
the  first  calendar  year,  the  bond  amount 
shall  be  based  on  the  actual  number  of 
gallon-RINs  sold  or  transferred  during 
the  current  calendar  year  and  the 
number  held  at  the  conclusion  of  the 
current  averaging  year,  plus  the  number 
•of  gallon-RINs  sold  or  transferred  during 
the  four  most  recent  calendar  years 
preceding  the  current  calendar  year.  For 
any  year  for  which  there  were  fewer  than 
four  preceding  years  in  which  the  foreign 
entity  sold  or  transferred  RINs,  the  bond 
shall  be  based  on  the  total  of  the  number 
of  gallon-RINs  sold  or  transferred  during 
the  current  calendar  year  and  the 
number  held  at  the  end  of  the  current 
calendar  year,  plus  the  number  of  gallon- 


RINs  sold  or  transferred  during  any 
calendar  year  preceding  the  current 
calendar  year,  plus  the  number  of  gallon- 
RINs  expected  to  be  sold  or  transferred 
during  subsequent  calendar  years,  the 
total  number  of  years  not  to  exceed  four 
calendar  years  in  addition  to  the  current 
calendar  year. 

(2)  Bonds  shall  be  posted  by  doing 
any  of  the  following: 

(i)  Paying  the  amount  of  the  bond  to 
the  Treasurer  of  the  United  States. 

(ii)  Obtaining  a  bond  in  the  proper 
amount  from  a  third  party  surety  agent 
that  is  payable  to  satisfy  United  States 
administrative  or  judicial  judgments 
against  the  foreign  RIN  owner,  provided 
EPA  agrees  in  advance  as  to  the  third 
party  and  the  nature  of  the  surety 
agreement. 

(iii)  An  alternative  commitment  that 
results  in  assets  of  an  appropriate 
liquidity  and  value  being  readily 
available  to  the  United  States,  provided 
EPA  agrees  in  advance  as  to  the 
alternative  commitment. 

(3)  Bonds  posted  under  this  paragraph 
(e)  shall: 

(1)  Be  used  to  satisfy  any  judicial 
judgment  that  results  from  an 
administrative  or  judicial  enforcement 
action  for  conduct  in  violation  of  this 
subpart,  including  where  such  conduct 
violates  the  False  Statements 
Accountability  Act  of  1996  (18  U.S.C. 
1001)  and  section  113(c)(2)  of  the  Clean 
Air  Act  (42  U.S.C.  7413); 

(ii)  Be  provided  by  a  corporate  surety 
that  is  listed  in  the  United  States 
'Department  of  Treasury  Circular  570 
“Companies  Holding  Certificates  of 
Authority  as  Acceptable  Sureties  on 
Federal  Bonds”;  and 

(iii)  Include  a  conunitment  that  the 
bond  will  remain  in  effect  for  at  least 
five  years  following  the  end  of  latest 
reporting  period  in  which  the  foreign 
RIN  owner  obtains,  sells,  transfers  or 
holds  RINs. 

(4)  On  any  occasion  a  foreign  RIN 
owner  bond  is  used  to  satisfy  any 
judgment,  the  foreign  RIN  owner  shall 
increase  the  bond  to  cover  the  amount 
used  within  90  days  of  the  date  the 
bond  is  used. 

(f)  English  language  reports.  Any 
document  submitted  to  EPA  by  a  foreign 
RIN  owner  shall  be  in  English  language, 
or  shall  include  an  English  language 
translation. 

(g)  Prohibitions.  (1)  A  foreign  RIN 
owner  is  prohibited  from  obtaining, 
selling,  transferring  or  holding  any  RIN 
that  is  in  excess  of  the  number  for 
which  the  bond  requirements  of  this 
section  have  been  satisfied. 

(2)  Any  RIN  that  is  sold,  transferred 
or  held  that  is  in  excess  of  the  number 
for  which  the  bond  requirements  of  this 


section  have  been  satisfied  is  an  invalid 
RIN  under  §80.1131. 

(3)  Any  RIN  that  is  obtained  from  a 
person  located  outside  the  United  States 
that  is  not  an  approved  foreign  RIN 
owner  under  this  section  is  an  invalid 
RIN  under  §80.1131. 

(4)  No  foreign  RIN  owner  or  other 
person  may  cause  another  person  to 
commit  an  action  prohibited  in  this 
paragraph  (g),  or  that  otherwise  violates 
the  requirements  of  this  section. 

(h)  Additional  attest  requirements  for 
foreign  RIN  owners.  The  following 
additional  requirements  apply  to  any 
foreign  RIN  owner  as  part  of  Ae  attest 
engagement  required  for  RIN  owners 
under  this  subpart  K. 

(1)  The  attest  auditor  must  be 
independent  of  the  foreign  RIN  owner. 

(2)  The  attest  auditor  must  be  licensed 
as  a  Certified  Public  Accountant  in  the 
United  States  and  a  citizen  of  the  United 
States,  or  be  approved  in  advance  by 
EPA  based  on  a  demonstration  of  ability, 
to  perform  the  procedures  required  in 
§§  80.125  through  80.127,  80.130,  and 
80.1164. 

(3)  The  attest  auditor  must  sign  a 
commitment  that  contains  the 
provisions  specified  in  paragraph  (c)  of 
this  section  with  regard  to  activities  and 
documents  relevant  to  compliance  with 
the  requirements  of  §§  80.125  through 
80.127,  80.130,  and  80.1164. 

(i)  Withdrawal  or  suspension  of 
foreign  RIN  owner  status.  EPA  may 
withdraw  or  suspend  its  approval  of  a 
foreign  RIN  owner  where  any  of  the 
following  occur: 

(1)  A  foreign  RIN  owner  fails  to  meet 
any  requirement  of  this  section, 
including,  but  not  limited  to,  the  bond 
requirements. 

(2)  A  foreign  government  fails  to 
allow  EPA  inspections  as  provided  in 
paragraph  (c)(1)  of  this  section. 

(3)  A  foreign  RIN  owner  asserts  a 
claim  of,  or  a  right  to  claim,  sovereign 
immunity  in  an  action  to  enforce  the 
requirements  in  this  subpart. 

(4)  A  foreign  RIN  owner  fails  to  pay 
a  civil  or  criminal  penalty  that  is  not 
satisfied  using  the  foreign  ftiN  owner 
bond  specified  in  paragraph  (e)  of  this 
section. 

(j)  Additional  requirements  for 
applications,  reports  and  certificates. 
Any  application  for  approval  as  a 
foreign  RIN  owner,  any  report, 
certification,  or  other  submission 
required  under  this  section  shall  he: 

(1)  Submitted  in  accordance  with 
procedures  specified  by  the 
Administrator,  including  use  of  any 
forms  that  may  be  specified  by  the 
Administrator. 

(2)  Signed  by  the  president  or  owner 
of  the  foreign  RIN  owner  company,  or 
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that  person’s  immediate  designee,  and 
shall  contain  the  following  declaration: 

I  hereby  certify:  (1)  That  I  have  actual 
authority  to  sign  on  behalf  of  and  to  bind 
[insert  name  of  foreign  RIN  ownefl  with 
regard  to  all  statements  contained  herein;  (2) 
that  I  am  aware  that  the  information 
contained  herein  is  being  Certified,  or 
submitted  to  the  United  States 
Environmental  Protection  Agency,  under  the 


requirements  of  40  CFR  part  80,  subpart  K, 
and  that  the  information  is  material  for 
determining  compliance  under  these 
regulations;  and  (3)  that  I  have  read  and 
understand  the  information  being  Certified  or 
submitted,  and  this  information  is  true, 
complete  and  correct  to  the  best  of  my 
knowledge  and  belief  after  I  have  taken 
reasonable  and  appropriate  steps  to  verify  the 
accuracy  thereof.  I  affirm  that  I  have  read  and 
understand  the  provisions  of  40  CFR  part  80, 


subpart  K,  including  40  CFR  80.11.67  apply 
to  [insert  name  of  foreign  RIN  owner). 
Pursuant  to  Clean  Air  Act  section  113(c)  and 
18  U.S.C.  1001,  the  penalty  for  furnishing 
false,  incomplete  or  misleading  information 
in  this  certification  or  submission  is  a  fine  of 
up  to  $10,000  U.S.,  and/or  imprisonment  for 
up  to  five  years. 

[FR  Doc.  E7-7140  Filed  4-30-07;  8:45  am) 
BILUNG  CODE  6560-50-P 
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40  CFR  Part  l4l 
Drinking  Water:  Regulatory 
Determinations  Regarding  Contaminants 
on  the  Second  Drinking  Water 
Contaminant  Candidate  List — ^Preliminary 
Determinations;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

[EPA-HQ-OW-2007-0068  FRL-8301-3] 

RIN  2040-AE58 

Drinking  Water:  Regulatory 
Determinations  Regarding 
Contaminants  on  the  Second  Drinking 
Water  Contaminant  Candidate  List — 
Preliminary  Determinations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  Safe  Drinking  Water  Act 
(SDWA),  as  amended  in  1996,  requires 
the  Environmental  Protection  Agency 
(EPA)  to  make  regulatory 
determinations  on  at  least  five 
unregulated  contaminants  and  decide 
whether  to  regulate  these  contaminants 
with  a  national  primary  drinking  water 
regulation  (NPDWR).  SDWA  requires 
that  these  determinations  be  made  every 
five  years.  These  unregulated 
contaminants  are  typically  chosen  from 
a  list  known  as  the  Contarhinant 
Candidate  List  (CCL),  which  SDWA 
requires  the  Agency  to  publish  every 
five  years.  EPA  published  the  second 
CCL  (CCL  2)  in  the  Federal  Register  on 
February  24,  2005  (70  FR  9071  (USEPA, 
2005a)).  This  action  presents  the 
preliminary  regulatory  determinations 
for  11  of  the  51  contaminants  listed  on 
CCL  2  and  describes  the  supporting 
rationale  for  each.  The  preliminary 
determination  is  that  an  NPDWR  is  not 
appropriate  for  any  of  the  11 
contaminants  considered  for  regulatory 
determinations.  The  Agency  seeks 
comment  pn  these  1 1  preliminary 
determinations.  While  the  Agency  has 
not  made  a  preliminary  determination 
for  perchlorate,  this  action  provides  an 
update  on  the  Agency’s  evaluation  of 
perchlorate.  The  Agency  requests  public 
comment  on  the  information  and  the 
options  that  the  Agency  is  considering 
in  evaluating  perchlorate  and  welcomes 
the  submission  of  relevant,  new 
information  and/or  data  that  may  assist 
the  Agency  in  its  regulatory 
determination. 

DATES;  Comments  must  be  received  on 
or  before  July  2,  2007. 

ADDRESSES;  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OW-2007-0068,  by  one  of  the  following 
methods; 

•  http://www.regulations.gov:  Follow 
the  online  instructions  for  submitting 
comments. 

•  Mail:  Water  Docket,  Environmental 
Protection  Agency,  Mailcode:  2822T, 


1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

•  Hand  Delivery:  Water  Docket,  EPA 
Docket  Center  (EPA/DC).  Such 
deliveries  are  only  accepted  during  the 
Docket's  normal  hours  of  operation,  and 
special  arrangements  should  be  made 
for  deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OW-2007- 
0068.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.regulations.gov.  The  http:// 
www.reguIations.gov  Web  site  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
www.reguIations.gov  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  instructions  on 
submitting  comments,  go  to  Unit  I.B  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.reguIations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  Water  Docket,  EPA/DC,  EPA  West, 
Room  3334,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  Public 
Reading  Room  is  open  from  8:30  a.m.  to 


4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  EPA  Docket  Center  is 
(202) 566-2426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wynne  Miller,  Office  of  Ground  Water 
and  Drinking  Watef,  Standards  and  Risk 
Management  Division,  at  (202)  564- 
4887  or  e-mail  miller.wynne@epa.gov. 
For  general  information  contact  the  EPA 
Safe  Drinking  Water  Hotline  at  (800) 
426—4791  or  e-mail;  hotline- 
sdwa@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Abbreviations  and  Acronyms 

a.  i. — active  ingredient 
< — less  than 
< — less  than  or  equal  to 
> — greater  than 
> — greater  than  or  equal  to 
H — microgram,  one-millionth  of  a  gram 
gg/g — micrograms  per  gram 
|ig/kg — micrograms  per  kilogram 
pg/L — micrograms  per  liter 
ATSDR — Agency  for  Toxic  Substances  and 
Disease  Registry 

AWWARF — American  Water  Works 
Association  Research  Foundation 
BMD — ^bench  mark  dose 
BMDL — ^bench  mark  dose  level 
BW — body  weight  for  an  adult,  assumed  to  be 
70  kilograms  (kg) 

CASRN — Chemical  Abstract  Services 
Registry  Number 

CBI — confidential  business  information 
CDC — Centers  for  Disease  Control  and 
Prevention 
ChE — cholinesterase 
CCL — Contaminant  Candidate  List 
CCL  1 — EPA’s  First  Contaminant  Candidate 
List 

CCL  2 — EPA’s  Second  Contaminant 
Candidate  List 

CFR — Code  of  Federal  Regulations 
CMR — Chemical  Monitoring  Reform , 

CWS — community  water  system 
1 ,3-DCP — 1 ,3-dichloropropene 
DCPA — dimethyl  tetrachloroterephthalate 
(dacthal) 

DDE — 1 ,1  -dichloro-2 ,2-bis(p- 
chlorophenyUethylene 
DDT — l,l,l-trichloro-2,2-bis(p- 
chlorophenyl)ethane 
DNT — dinitrotoluene 
DW — dry  weight 

DWEL— drinking  water  equivalent  level 
DWI — drinking  water  intake,  assumed  to  be 
2  L/day 

EPA — United  States  Environmental  . 

Protection  Agency 
EPCRA — Emergency  Planning  and 
Community  Right-to-Know  Act 
EPTC — s-ethyl  dipropylthiocarbamate 
ESA — ethane  sulfonic  acid 
FDA — United  States  Food  and  Drug 
Administration 

FQPA — Food  Quality  Protection  Act 
FR — Federal  Register 
FW — fresh  weight 
g— gram 

g/day — grams  per  day 
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HRL — health  reference  level 

ICXi; — inorganic  compound 

DUS — Integrated  Risk  Information  System 

kg — kilogram 

L — liter 

LD5() — an  estimate  of  a  single  dose  that  is 
expected  to  cause  the  death  of  50  percent 
of  the  exposed  animals;  it  is  derived 
from  experimental  data. 

LOAEL — lowest-observed-adverse-effect  level 
MAC — mycobacterium  avium  intercellulare 
MCL — maximum  contaminant  level 
MCLG — maximum  contaminant  level  goal 
mg — milligram,  one-thousandth  of  a  gram 
m^kg — milligrams  per  kilogram  body  v/eight 
mg/kg/day — milligrams  per  kilogram  body 
weight  per  day 
mg/L — milligrams  per  liter 
mg/m’ — milligrams  per  cubic  meter 
MRL — minimum  or  method  reporting  limit 
(depending  on  the  study  or  suvey  cited) 
MTBE — methyl  tertiary  butyl  ether 
MTP — monomethyl-2 ,3,5,6- 
tetrachloroterephthalate 
N — number  of  samples 
NAS — National  Academies  of  Sciences 
NAWQA — National  Water  Quality 
Assessment  (USGS  Program) 

NCEH — National  Center  for  Environmental 
Health  (CDC) 

NCFAP — National  Center  for  Food  and 
Agricultural  Policy 
NCI — National  Cancer  Institute 
News — non  community  water  system 
ND — not  detected  (or  non  detect) 

NDWAC — National  Drinking  Water  Advisory 
Council 

NHANES — National  Health  and  Nutrition 
Examination  Survey  (CDC) 

NIRS — National  Inorganic  and  Radionuclide 
Survey 

NIS — sodium  iodide  symporter 
NOEL — no-observed-effect-level 
NOAEL — no-observed-adverse-effect  level 
NPS — National  Pesticide  Survey 
NQ — not  quantifiable  (or  non  quantifiable) 
NRC — National  Research  Council 
NPDWR — National  Primary  Drinking  Water 
Regulation 

NTP — National  Toxicology  Program 
OA — oxanilic  acid 
OW — Office  of  Water 
OPP — Office  of  Pesticide  Programs 
PCR — Polymerase  Chain  Reaction 
PGWDB — pesticides  in  ground  water  data 
base 

PWS — public  water  system 

RED — Reregistration  Eligibility  Decision 

RfC — reference  concentration 

RfD — reference  dose 

RSC — relative  source  contribution 

SAB — Science  Advisory  Board 

SDWA — Safe  Drinking  Water  Act 

SOC — synthetic  organic  compound 

SVOC — semi-volatile  organic  compound 

T3-^triiodothyronine 

T4 — thyroxine 

TDS — Total  Diet  Study  (FDA) 

Tg-DNT — technical  grade  DNT 
IT  A — 2 ,3,5 ,6-tetrachchloroterephthalic  acid 
TRI — Toxics  Release  Inventory 
TSH — thyroid  stimulating  hormone 
TT — treatment  technique 
UCM — Unregulated  Contaminant  Monitoring 
UCMR  1 — First  Unregulated  Contaminant 
Monitoring  Regulation 


UF — uncertainty  factor 
US — United  States  of  America 
USD  A — United  States  Department  of 
Agriculture 

USGS — United  States  Geological  Survey 
UST — underground  storage  tanks 
VOC — volatile  organic  compound 

I.  General  Information 

A.  Does  This  Action  Impose  Any  ’ 
Requirements  on  My  Public  Water 
System? 

B.  What  Should  I  Consider  as  I  Prepare  My 
Comments  for  EPA? 

II.  Purpose,  Background  and  Summary  of 

This  Action 

A.  What  Is  the  Purpose  of  This  Action? 

B.  Background  on  the  CCL  and  Regulatory 
Determinations 

C.  Summary  of  the  Approach  Used  To 
Identify  and  Evaluate  Candidates  for 
Regulatory  Determination  2 

D.  What  Are  EPA’s  Preliminary 
Determinations  and  What  Happens  Next? 

E.  Supporting  Documentation  for  EPA’s 
Preliminary  Determinations 

III.  What  Analyses  Did  EPA  Use  To  Support 

the  Preliminary  Regulatory 
Determinations? 

A.  Evaluation  of  Adverse  Health  Effects 

B.  Evaluation  of  Contaminant  Occiurence 
and  Exposure 

rv.  Preliminary  Regulatory  Determinations 

A.  Summary  of  the  Preliminary  Regulatory 
Determination 

B.  Contaminant  Profiles 

1.  Boron 

2.  and  3.  Mono-  and  Di-Acid  Degradates  of 
Dimethyl  Tetrachloroterephthalate 
(DCPA) 

4.  l,l-Dichloro-2,2-bis(p-chlorophenyl) 
ethylene  (DDE) 

5.  1.3-Dicfiloropropene  (1,3-DCP;  Telone) 

6.  and  7.  2,4-  and  2,6-Dinitrotoluenes  (2,4- 
and  2,6-DNT) 

8.  s-Ethyl  dipropylthiocarbamate  (EPTC) 

9.  Fonofos 

10.  Terbacil 

1 1 .  '1 ,1 ,2 ,2-Tetrachloroethane 

V.  What  Is  the  Status  of  the  Agency’s 

Evaluation  of  Perchlorate? 

A.  Sources  of  Perchlorate 

B.  Health  Effects 

C.  Occurrence  in  Water,  Food,  and 
Humans. 

D.  Occurrence  Studies  on  Perchlorate  in 
Human  Urine,  Breast  Milk,  and  Amniotic 
Fluid 

E.  Status  of  the  Preliminary  Regulatory 
Determination  for  Perchlorate 

F.  What  Are  the  Potential  Options  for 
Characterizing  Perchlorate  Exposure  and 
Proceeding  With  the  Preliminary 
Regulatory  Determination  for 
Perchlorate? 

G.  Next  Steps 

VI.  What  About  the  Remaining  CCL  2 
Contaminants? 

A.  Metolachlor 

B.  Methyl  tertiary-butyl  ether 

C.  Microbial  Contaminants 

VII.  EPA’s  Next  Steps 
Vni.  References 


I.  General  Information 

A.  Does  This  Action  Impose  Any 
Requirements  on  My  Public  Water 
System? 

None  of  these  preliminary  regulatory 
determinations  or  the  final  regulatory 
determinations,  when  published,  will 
impose  any  requirements  on  anyone. 
Instead,  this  action  notifies  interested 
parties  of  the  availability  of  EPA’s 
preliminary  regulatory  determinations 
for  11  of  the  51  contaminants  listed  on 
CCL  2  and  seeks  comment  on  these 
preliminary  determinations.  This  action 
also  provides  an  update  on  the  Agency’s 
review  of  perchlorate  and  methyl 
tertiary  butyl  ether  (MTBE). 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

n.  Purpose,  Background  and  Summary 
of  This  Action 

This  section  briefly  summarizes  the 
purpose  of  this  action,  the  statutory 
requirements,  pr^ious  activities  related, 
to  the  Contaminant  Candidate'List  and 
regulatory  determinations,  and  the 
approach  used  and  outcome  of  these 
preliminary  regulatory  determinations. 

A.  What  Is  the  Purpose  of  This  Action? 

The  Safe  Drinking  Water  Act  (SDWA), 
as  amended  in  1996,  requires  EPA  to 
publish  a  list  of  currently  unregulated 
contaminants  that  may  pose  risks  for 
drinking  water  (referred  to  as  the 
Contaminant  Candidate  List,  or  CCL) 
and  to  make  determinations  on  whether 
to  regulate  at  least  five  contaminants 
firom  the  CCL  with  a  national  primary 
drinking  water  regulation  (NPDWR) 
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(section  1412(b)(1)).  The  1996  SDWA 
requires  the  Agency  to  publish  both  the 
CCL  and  the  regulatory  determinations 
every  five  years.  The  purpose  of  this 
action  is  to  present  (1)  EPA’s 
preliminary  regulatory  determinations 
for  11  candidates  selected  firom  the  51 
contaminants  listed  on  the  second  CCL 
(CCL  2),  (2)  the  process  and  the 
rationale  used  to  make  these 
determinations,  and  (3)  a  brief  summary 
of  the  supporting  documentation.  This 
action  also  includes  a  request  for 
comment(s)  on  the  Agency’s 
preliminary  determinations. 

The  11  regulatory  determination 
contaminants  candidates  discussed  in 
this  action  are  boron,  the  dacthal  mono- 
and  di-acid  degradates,  l,l-dichloro-2,2- 
bis(p-chlorophenyl)ethylene  (DDE),  1,3- 
dichloropropene,  2 ,4-dinitrotoluene, 
2,6-dinitrotolueue,  s-ethyl 
propylthiocarbamate  (EPTC),  fonofos, 
terbacil,  and  1,1,2,2-tetrachloroethane. 

B.  Background  on  the  CCL  and 
Regulatory  Determinations 

1 .  Statutory  Requirements  for  CCL 
and  Regulatory  Determinations.  The 
specific  statutory  requirements  for  the 
CCL  and  regulatory  determinations  can 
be  found  in  SDWA  section  1412(b)(1). 
The  1996  SDWA  Amendments  require 
EPA  to  publish  the  CCL  every  five  years. 
The  CCL  is  a  list  of  contaminants  that 
are  not  subject  to  any  proposed  or 
promulgated  NPDWRs,  are  known  or 
anticipated  to  occur  in  public  water 
systems  (PWSs),  and  may  require 
regulation  under  SDWA.  The  1996 
SDWA  Amendments  also  direct  EPA  to 
determine  whether  to  regulate  at  least  . 
five  contaminants  from  the  CCL  every 
five  years  (within  three  and  one-half 
years  after  publication  of  the  final  list). 
In  making  regulatory  determinations, 
SDWA  requires  EPA  to  publish  a 
Maximum  Contaminant  Level  Goal  ’ 
(MCLG)  and  promulgate  an  NPDWR  ^ 
for  a  contaminant  if  the  Administrator 
determines  that: 

(a)  The  contaminant  may  have  an 
adverse  effect  on  the  health  of  persons; 

(b)  the  contaminant  is  known  to  occur 
or  there  is  a  substantial  likelihood  that 
the  contaminant  will  occur  in  public 


’  The  MCLG  is  the  "maximutn  level  of  a 
contaminant  in  drinking  water  at  which  no  known 
or  anticipated  adverse  effect  on  the  health  of 
persons  would  occur,  and  which  allows  an 
adequate  margin  of  safety.  Maximum  contaminant 
level  goals  are  nonenforceable  health  goals"  (40 
CFR  141.2). 

^  An  NPDWK  is  a  legally  enforceable  standard 
that  applies  to  public  water  systems.  An  NPDWR 
sets  a  legal  limit  (called  a  maximum  contaminant 
level  or  MCL)  or  specifies  a  certain  treatment 
technique  (TT)  for  public  water  systems  for  a 
specihc  contaminant  or  group  of  contaminants. 


water  systems  with  a  frequency  and  at 
levels  of  public  health  concern;  and 

(c)  In  the  sole  judgment  of  the 
Administrator,  regulation  of  such 
contaminant  presents  a  meaningful 
opportunity  for  health  risk  reduction  for 
persons  served  by  public  water  systems. 

If  EPA  determines  that  all  three  of 
these  statutory  criteria  are  met  and 
makes  a  final  determination  that  a 
national  primary  drinking  water 
regulation  is  needed,  the  Agency  has  24 
months  to  publish  a  proposed  MCLG 
and  NPDWR.  After  the  proposal,  the 
Agency  has  18  months  to  publish  and 
promulgate  a  final  MCLG  and  NPDWR 
(SDWA  section  1412(b)(1)(E)). ^ 

2.  The  First  Contaminant  Candidate 
List  (CCL  1).  Following  the  1996  SDWA 
Amendments,  EPA  sought  input  from 
the  National  Drinking  Water  Advisory 
Council  (NDWAC)  on  the  process  that 
should  be  used  to  identify  contaminants 
for  inclusion  on  the  CCL.  For  chemical 
contaminants,  the  Agency  developed 
screening  and  evaluation  criteria  based 
on  recommendations  from  NDWAC.  For 
microbiological  contaminants,  NDWAC 
recommended  that  the  Agency  seek 
external  expertise  to  identify  and  select 
potential  waterborne  pathogens.  As  a 
result,'the  Agency  convened  a  workshop 
of  microbiologists  and  public  health 
experts  who  developed  criteria  for 
screening  and  evaluation  and 
subsequently  developed  an  initial  list  of 
potential  microbiological  contaminants. 

The  first  CCL  process  benefited  from 
considerable  input  from  the  NDWAC, 
the  scientific  community,  and  the 
public  through  stakeholder  meetings 
and  the  public  comments  received  on 
the  draft  CCL  published  on  October  6, 
1997  (62  FR  52193  (USEPA,  1997a)). 
EPA  published  the  final  CCL,  which 
contained  50  chemical  and  10 
microbiological  contaminants,  on  March 
2,  1998  (63  FR  10273  (USEPA,  1998a)). 

A  more  detailed  discussion  of  how  EPA 
developed  CCL  1  can  be  found  in  the 
1997  and  the  1998  Federal  Register  • 
notices  (62  FR  52193  (USEPA,  1997a) 
and  63  FR  10273  (USEPA,  1998a)). 

3.  The  Regulatory  Determinations  for 
CCL  1.  EPA  published  its  preliminary 
regulatory  determinations  for  a  subset  of 
contaminants  listed  on  CCL  1  on  June  3, 

2002  (67  FR  38222  (USEPA,  2002a)). 

The  Agency  published  its  final 
regulatory  determinations  on  July  18, 

2003  (68  FR  42898  (USEPA,  2003a)). 
EPA  identified  9  contaminants  from  the 
60  contaminants  listed  on  CCL  1  that 
had  sufficient  data  and  information 
available  to  make  regulatory 
determinations.  The  9  contaminants 


-''The  statute  authorizes  a  nine  month  extension 
of  this  promulgation  date. 


were  Acanthamoeba,  aldrin,  dieldrin, 
hexachlorobutadiene,  manganese, 
metribuzin,  naphthalene,  sodium,  and 
sulfate.  The  Agency  determined  that  a 
national  primary  drinking  water 
regulation  was  not  necessary  for  any  of 
these  9  contaminants.  The  Agency 
issued  guidance  on  Acanthamoeba  and 
health  advisoriesTor  magnesium, 
sodium,  and  sulfate. 

The  decision-making  process  that 
EPA  used  to  make  its  regulatory 
determinations  for  CCL  1  was  based  on 
substantial  expert  input  and 
recommendations  from  different  groups 
including  stakeholders,  the  National 
Research  Council  (NRC)  and  NDWAC. 

In  June  2002,  EPA  consulted  with  the 
Science  Advisory  Board  (SAB)  Drinking 
Water  Committee  and  requested  its 
review  and  comment  on  whether  the 
protocol  EPA  developed,  based  on  the 
NDWAC  recommendations,  was 
consistently  applied  and  appropriately 
documented.  SAB  provided  verbal 
feedback  regarding  the  use  of  the  NRC 
and  NDWAC  recommendations  in  EPA’s 
decision  criteria  for  making  its 
regulatory  determinations.  SAB 
recommended  that  the  Agency  provide 
a  transparent  and  clear  explanation  of 
the  process  for  making  regulatory 
determinations.  The  Agency  took  SAB’s 
recommendation  into  consideration  and 
further  explained  the  CCL  1  regulatory 
determination  evaluation  process  in  the 
July  18,  2003  (68  FR  42898  (USEPA, 
2003a))  notice  and  in  the  supporting 
documentation. 

EPA  has  used  the  same  approach  to 
develop  the  regulatory  determinations 
discussed  in  this  action.  While  this 
action  includes  a  short  descriptjon  of 
the  decision  process  used  to  make 
regulatory  determinations  (section  II. C), 
a  more  detailed  discussion  can  be  found 
in  the  2002  and  the  2003  Federal 
Register  notices  (67  FR  38222  (USEPA, 
2002a)  and  68  FR  42898  (USEPA, 
2003a)). 

4.  The  Second  Contaminant 
Candidate  List  (CCL  2).  The  Agency 
published  its  draft  CCL  2  Federal 
Register  notice  on  April  2,  2004  (69  FR 
17406  (USEPA.  2004a))  and  the  final 
CCL  2  Federal  Register  notice  on 
February  24,  2005  (70  FR  9071  (USEPA, 
2005a)).  The  CCL  2  carried  forward  the 
51  remaining  chemical  and  microbial 
contaminants  that  were  listed  on  CCL  1. 

5.  The  Regulatory  Determinations  for 
CCL  2.  This  current  action  discusses 
EPA’s  preliminary  determinations  for  1 1 
of  the  51  contaminants  listed  on  the 
CCL  2. 
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C.  Summary  of  the  Approach  Used  To 
Identify  and  Evaluate  Candidates  for 
Regulatory  Determination  2 

Figiue  1  provides  a  brief  overview  of 
the  process  EPA  used  to  identify  which 


CCL  2  contaminants  are  candidates  for 
regulatory  determinations  and  the 
SDWA  statutory  criteria  considered  in 
making  the  regulatory  determinations. 

BILUNG  CODE  6560-50-P 


BILUNG  CODE  6S60-50-C 

fn  identifying  which  CCL  2 
contcuninants  are  candidates  for 
regulatory  determinations,  the  Agency 
considered  whether  sufficient 
information  and/or  data  were  available 
to  characterize  the  potential  health 
effects  and  the  known/likely  occinrrence 
in  and  exposure  from  drinking  water. 
With  regards  to  sufticient  health  effects 


information/data,  the  Agency 
considered  whether  an  Agency- 
approved  health  risk  assessment  was 


*  Health  information  used  for  the  regtilatory 
determinations  process  includes  but  is  not  limited 
to  health  assessments  available  horn  the  Agency’s 
Integrated  Risk  Information  System  (IRIS),  the 
Agency’s  Office  of  Pesticide  Programs  (OPP)  in  a 
Reregistration  Eligibility  Decision  (RED),  the 
National  Academy  of  Sciences  (NAS),  and/or  the 


available  to  identify  any  potential 
adverse  health  effect(s)  and  derive  an 
estimated  level  at  which  adverse  health 
effect(s)  are  likely  to  occur.  With  regards 
to  sufficient  occurrence  information/ 
data,  the  Agency  considered  whether 
information/data  were  available  to 


Agency  for  Toxic  Substances  and  Disease  Registry 
(ATSDR). 
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evaluate  and  give  a  generally 
representative  idea  of  known  and/or 
likely  occurrence  in  public  water 
systems.  If  sufficient  information/data 
were  available  to  characterize  adverse 
human  health  effects  and  known/likely 
occurrence  in  public  water  systems,  the 
Agency  identified  the  contaminant  as  a 
potential  candidate  for  regulatory 
determinations.  In  addition  to 
information/data  for  health  and 
occurrence,  EPA  also  considered  the 
availability  and  adequacy  of  analytical 
methods  (for  monitoring)  and  treatment. 

If  EPA  chose  a  contaminant  as  a 
candidate  for  regulatory  determination, 
the  Agency  used  an  approach' similar  to 
the  first  regulatory  determination 
process  to  answer  the  three  statutory 
criteria  (listed  in  section  II.B.l). 

For  the  current  regulatory 
determination  process,  the  Agency 
considered  the  following  in^valuating 
each  of  the  three  statutory  criteria. 

(1)  First  statutory  criterion — Is  the 
contaminant  likely  to  cause  an  adverse 
effect  on  the  health  of  persons?  The 
Agency  evaluated  the  best  available, 
peer-reviewed  assessments  and  studies 
to  characterize  the  human  health  effects 
that  may  result  from  exposure  to  the 
contaminant  when  foimd  in  drinking 
water.  Based  on  this  characterization, 
the  Agency  estimated  a  health  reference 
level  (HRL)  for  each  contaminant. 
Section  III.A  provides  more  detailed 
information  about  the  approach  used  to 
evaluate  and  analyze  the  health 
information. 

(2)  Second  statutory  criterion — Is  the 
contaminant  known  or  likely  to  occur  in 
public  water  systems  at  a  frequency  and 
level  of  concern?  To  evaluate  known 
occurrence  in  PWSs,  the  Agency 
compiled,  screened,  and  analyzed  data 
from  several  occurrence  data  sets  to 
develop  representative  occurrence 
estimates  for  public  drinking  water 
systems.  EPA  used  the  HRL  estimates 
for  each  contaminant  as  a  benchmark 
against  which  to  conduct  an  initial 
evaluation  or  screening  of  the 
occurrence  data.  For  each  contaminant, 
EPA  estimated  the  number  of  PWSs 
(and  the  population  served  by  these 
PWSs)  with  detections  greater  than  one- 
half  the  HRL  (>  1/2  HRL)  and  greater 
than  the  HRL  (>  HRL).  To  evaluate  the 
likelihood  of  a  contaminant  to  occur  in 
drinking  water,  the  Agency  considered 
information  on  the  use  and  release  of  a 
contaminant  into  the  environment  and 
supplemental  information  on 
occurrence  in  water  [e.g.,  ambient  water 
quality  data,  State  ambient  or  finished 
water  data,  and/or  special  studies 
performed  by  other  agencies, 
organizations  and/or  entities).  Section 
III.B  provides  more  details  on  the 


approach  used  to  analyze  the 
occurrence  informa tion/data. 

(3)  Third  statutory  criterion — In  the 
sole  judgment  of  the  Administrator, 
does  regulation  of  the  contaminant 
present  a  meaningful  opportunity  for 
health  risk  reduction  for  persons  served 
hy  public  water  systems?  EPA  evaluated 
the  potential  health  effects  and  the 
results  of  the  occurrence  and  exposure 
estimates  (i.e.,  the  population  exposed 
and  the  sources  of  exposure)  at  the 
health  level  of  concern  to  determine  if 
regulation  presents  a  meaningful 
opportunity  for  health  risk  reduction. 
EPA  has- made  a  preliminary 
determination  regarding  the  meaningful 
opportunity  for  health  risk  reduction  for 
1 1  contaminants  based  upon  the 
population  exposed  to  these 
contaminants  at  levels  of  concenj. 

If  the  answers  to  all  three  statutory 
criteria  are  affirmative  for  a  particular 
contaminant,  then  the  Agency  makes  a 
determination  that  a  national  drinking 
water  regulation  is  necessary  and 
proceeds  to  develop  an  MCLG  and  a 
national  primary  drinking  water 
regulation  for  that  contaminant.  It 
should  be  noted  that  this  regulatory 
determination  process  is  independent  of 
the  more  detailed  analyses  needed  to 
develop  a  national  primary  drinking 
water  regulation.  Thus,  a  decision  to 
regulate  is  the  beginning  of  the  Agency 
regulatory  development  process,  not  the 
end. 

If  the  answer  to  any  of  the  three 
statutory  criteria  is  negative,  then  the 
Agency  makes  a  determination  that  a 
national  drinking  water  regulation  is  not 
necessary  for  that  contaminant. 

D.  What  Are  EPA’s  Preliminary 
Determinations  and  What  Happens 
Next? 

EPA  has  made  preliminary 
determinations  that  no  regulatory 
actions  are  appropriate  for  the  1 1 
contaminants  evaluated  for  this  second 
round  of  regulatory  determinations.  EPA 
will  make  final  determinations  on  these 
1 1  contaminants  after  a  60:day  comment 
period.  EPA  is  making  prefimincuy 
regulatory  determinations  only  on  those 
CCL  2  contaminants  that  have  sufficient 
information  to  support  such  a 
determination  at  this  time.  The  Agency 
continues  to  conduct  research  and/or  to 
collect  information  on  the  remaining 
CCL  2  contaminants  to  fill  identified 
.data  gaps.  The  Agency  is  not  precluded 
from  taking  action  when  information 
becomes  available  and  will  not 
necessarily  wait  until  the  end  of  the 
next  regulatory  determination  cycle 
before  making  other  regulatory 
determinations. 


E.  Supporting  Documentation  for  EPA’s 
Preliminary  Determinations 

For  this  action,  EPA  prepared  several 
support  documents  that  are  available  for 
review  and  comment  in  the  EPA  Water 
Docket  and  at  http:// 
www.regulations.gov.  These  support 
documents  include: 

•  A  comprehensive  regulatory 
support  document  entitled,  “Regulatory 
Determinations  Support  Document  for 
Selected  Contaminants  from  the  Second 
Drinking  Water  Contaminant  Candidate 
List”  (CCL  2)  (USEPA,  2006a).  This 
support  document  summarizes  the 
information  and  data  on  the  physical 
and  chemical  properties,  uses  and 
environmental  release,  environmental 
fate,  potential  health  effects,  occurrence 
and  exposure  estimates,  the  preliminary 
determination  for  each  contaminant 
candidate,  and  the  Agency’s  rationale 
for  its  determination.  The  technical 
health  and  occurrence  support 
documents  listed  next  served  as  the  , 
basis  for  the  health  information  and  the 
drinking  water  occurrence  estimates 
summarized  in  this  comprehensive 
regulatory  support  document. 

•  Technical  health  support 
documents.  These  documents  address 
exposure  from  drinking  water  and  other 
media,  toxicokinetics,  hazard 
identification,  and  dose-response 
assessment,  and  provide  an  overall 
characterization  of  the  risk  from 
drinking  water  for  the  contaminants 
considered  for  regulatory  determination. 
These  documents  are  listed  in  the 
reference  section  as  “USEPA,  2006j” 
through  “USEPA,  2006r.” 

•  Technical  occurrence  support 
documents  (USEPA,  2006b  and  USEPA, 
2006c).  These  documents  include  more 
detailed  information  about  the  sources 
of  the  data,  how  EPA  assessed  the  data 
quality,  completeness,  and 
representativeness,  and  how  the  data 
were  used  to  generate  estimates  of 
drinking  water  contaminant  occurrence 
in  support  of  these  regulatory 
determinations.  Section  III.B. 3  provides 
more  information  about  the  title  and 
content  of  these  technical  support 
documents. 

ill.  What  Analyses  Did  EPA  Use  To 
Support  the  Preliminary  Regulatory 
Determinations? 

Sections  III.A  and  B  of  this  action 
outline  the  health  effects  and 
occurrence/exposure  evaluation  process 
EPA  used  to  support  these  preliminary 
determinations. 

A.  Evaluation  of  Adverse  Health  Effects 

Section  1412(b)(l)(A)(i)  of  SDWA 
requires  EPA  to  determine  whether  each 
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candidate  contaminant  may  have  an 
adverse  effect  on  public  health.  This 
section  describes  the  overall  process  the 
Agency  used  to  evaluate  health  effects 
information,  the  approach  used  to 
estimate  a  contaminant  HRL  (a 
benchmark  against  which  to  conduct  the 
initial  evaluation  of  the  occurrence 
data),  and  the  approach  used  to  identify 
and  evaluate  information  on  hazard  emd 
dose-response  for  the  contaminants 
under  consideration.  More  specific 
information  about  the  potential  for 
adverse  health  effects  for  each 
contaminant  is  presented  in  section  IV.B 
of  this  action. 

There  are  two  different  approaches  to 
the  derivation  of  an  HRL.  One  approach 
is  used  for  chemicals  that  cause  cancer 
and  exhibit  a  linear  response  to  dose 
and  the  other  applies  to  noncarcinogens 
and  carcinogens  evaluated  using  a  non¬ 
linear  approach. 

1.  Use  of  Carcinogenicity  Data  for  the 
Derivation  of  a  Health  Reference  Level. 
For  those  contaminants  considered  to  be 
likely  or  probable  human  carcinogens, 
EPA  evaluated  data  on  the  mode  of 
action  of  the  chemical  to  determine  the 
method  of  low  dose  extrapolation. 

When  this  analysis  indicates  that  a 
linear  low  dose  extrapolation  is 
appropriate  or  when  data  on  the  mode 
of  action  are  lacking,  EPA  uses  a  low 
dose  linear  extrapolation  to  calculate 
risk-specific  doses.  The  risk-specific 
doses  are  the  estimated  oral  exposures 
associated  with  lifetime  excess  risk 
levels  that  range  from  one  cancer  in  ten 
thousand  (lO""*)  to  one  cancer  in  a 
million  (10  ~®).  The  risk-specific  doses 
(expressed  as  mg/kg  of  body  weight  per 
day)  are  combined  with  adult  body 
weight  and  drinking  water  consumption 
data  to  estimate  drinking  water 
concentrations  corresponding  to  this 
risk  range.  EPA  generally  used  the  one- 
in-a-million  (10“*)  cancer  risk  in  the 
initial  screening  of  the  occurrence  data 
for  carcinogens  evaluated  using  linear 
low  dose  extrapolation.  Five  of  the 
eleven  contaminants  discussed  in  this 
action  had  data  available  to  classify 
them  as  likely  or  probable  human 
carcinogens.  These  five  are  also  the  only 
contaminants  for  which  low  dose  linear 
extrapolations  were  performed.  These 
five  are  p,p- 

dichlorodiphenyldichloroethylene 
(DDE),  1,3-dichloropropene  (1,3-DCP  or 
Telone),  2,4-dinitrotoluene,  2,6- 
dinitrotoluene,  and  1, 1,2,2- 
tetrachloroethane.  The  remaining  6 
contaminants  have  not  been  identified 
as  known,  likely  or  probable 
carcinogens. 

2.  Use  of  Non-carcinogenic  Health 
Effects  Data  for  Derivation  of  an  HRL. 
For  those  chemicals  not  considered  to 


be  carcinogenic  to  humans,  EPA 
generally  calculates  a  reference  dose 
(RfD).  A  RfD  is  an  estimate  of  a  daily 
oral  exposure  to  the  human  population 
(including  sensitive  subgroups)  that  is 
likely  to  be  without  an  appreciable  risk 
of  deleterious  effects  during  a  lifetime. 

It  can  be  derived  from  either  a. “no- 
observed-ad  verse-effect  level”  (NOAEL), 
a  “lowest-observed-adverse-effect  level” 
(LOAEL),  or  a  benchmark  dose,  with 
uncertainty  factors  applied  to  reflect 
limitations  of  the  data  used. 

The  Agency  uses  uncertainty  factors 
(UFs)  to  address  uncertainty  resulting 
from  incompleteness  of  the  toxicological 
database.  The  individual  UFs  (usually 
applied  as  integers  of  1,  3,  or  10)  are 
multiplied  together  and  used  to  derive 
the  RfD  from  experimental  data. 
Individual  UFs  are  intended  to  account 
for: 

(1)  The  variation  in  sensitivity  among 
the  members  of  the  human  population 
(i.e.,  intraspecies  variability); 

(2)  the  uncertainty  in  extrapolating 
animal  data  to  humans  (i.e.,  interspecies 
variability); 

(3)  the  uncertainty  in  extrapolating 
from  data  obtained  in  a  study  with  less- 
than-lifetime  exposure  to  lifetime 
exposure  (i.e.,  extrapolating  from 
subchronic  to  chronic  exposure); 

(4)  the  uncertainty  in  extrapolating 
from  a  LOAEL  rather  than  from  a 
NOAEL;  and/or 

(5)  the  uncertainty  associated  with  an 
incomplete  database. 

For  boron,  the  dacthal  (DCPA)  mono 
and  di  acid  degradates,  s-ethyl 
dipropylthiocarbamate  (EPTC),  fonofos 
and  terbacil,  EPA  derived  the  HRLs 
using  the  RfD  approach  as  follows: 

HRL  =  [(RfD  X  BW)/DWI]  x  RSC 
Where: 

RfD  =  Reference  Dose 

BW  =  Body  Weight  for  an  adult,  assumed  to 
be  70  kilograms  (kg) 

DWI  =  Drinking  Water  Intake,  assumed  to  be 
2  L/day  (90th  percentile) 

RSC  =  Relative  Source  Contribution,  or  the 
level  of  exposure  believed  to  result  from 
drinking  water  when  compared  to  other 
sources  [e.g.,  food,  ambient  air).  A  20 
percent  RSC  is  being  used  to  estimate  the 
HRL  and  screen  the  occurrence  data 
because  it  is  the  lowest  and  most  - 
conservative  RSC  used  in  the  derivation 
of  an  MCLG  for  drinking  water.  For  each 
of  the  6  aforementioned  non- 
carcinogenic  compounds  for  which  the 
Agency  has  made  a  preliminary 
regulatory  determination  in  this  action, 
EPA  used  the  RfD  in  confunction  with  a 
20  percent  RSC  to  derive  a  conservative 
HRL  estimate  and  perform  an  initial 
screening  of  the  drinking  water 
occurrence  data.  Since  the  initial 
screening  of  the  occurrence  data  at  this 
conservative  HRL  value  resulted  in  a 


preliminary  negative  determination  for 
each  of  these  6  compounds,  the  Agency 
determined  that  it  was  not  necessary  to 
further  evaluate  the  RSC  in  making  the 
regulatory  determination. 

As  discussed  in  section  IV.B. 2  and  3, 
the  HRL  for  the  two  dacthal  degradates 
is  based  on  the  HRL  value  derived  for 
the  DCPA  parent  following  the  guidance 
provided  by  EPA’s  Office  of  Pesticide 
Programs. 

3.  Sources  of  Data/Information  for 
Health  Effects.  EPA  used  the  best 
available  peer-reviewed  data  and 
analyses  in  evaluating  adverse  health 
effects.  Peer-reviewed  health-risk 
assessments  were  available  for  all 
chemicals  considered  for  regulatory 
determinations  from  the  Agency's 
Integrated  Risk  Information  System 
(IRIS)  Program^  and/or  the  Office  of 
Pesticide  Programs  (OPP)  Reregistration 
Eligibility  Decisions  (RED).®  Table  1 
summarizes  the  sources  of  the  health 
assessment  data  for  each  chemical 
under  regulatory  determination 
consideration.  The  Agency  performed  a 
literature  search  for  studies  published 
after  the  IRIS  or  OPP  health-risk 
assessment  was  completed  to  determine 
if  new  information  suggested  a  different 
outcome.  The  Agency  collected  and 
evaluated  any  peer-reviewed 
publications  identified  through  the 
literature  search  for  their  impact  on  the 
RfD  and/or  cancer  assessment.  In  cases 
where  the  recent  data  indicated  that  a 
change  to  the  existing  RfD  or  cancer 
assessment  was  needed,  the  updated 
OW  assessment,  as  described  in  the 
health  effects  support  document,  was 
independently  peer-reviewed.  All 
quantitative  cancer  assessments 
conducted  under  the  Guidelines  for 
Carcinogen  Risk  Assessment  (51  FR 
33992  (USEPA,  1986))  were  updated 
using  the  Guidelines  for  Carcinogen 
Risk  Assessment  (USEPA,  1999a)  as 
directed  in  the  November  2001  (66  FR 
59593  (USEPA,  2001a))  Federal  Register 
notice. 

In  March  2005,  EPA  updated  and 
finalized  the  Cancer  Guidelines  and  a  . 
Supplementary  Children’s  Guidance, 


*  IRIS  is  an  electronic  EPA  database  [http:// 
www.epa.gov/iris/index.htwl)  containing  peer- 
reviewed  information  on  human  health  effects  that 
may  result  from  exposure  to  various  chemicals  in 
the  environment.  These  chemical  files  contain 
descriptive  and  quantitative  information  on  hazard 
identification  and  dose  response,  RfDs  for  chronic 
noncarcinogenic  health  effects,  as  well  as  slope 
factors  and  unit  risks  for  carcinogenic  effects. 

“The  OPP  is  required  under  the  Federal 
Insecticide  Fungicide  and  Rodenticide  Act  (FIFR.A) 
to  review  all  pesticides  registered  prior  to  1984  and 
determine  whether  to  reregister  them  for  continued 
use.  The  results  of  the  reregistration  analysis  are 
included  in  the  REDs.  Copies  of  the  REDs  are 
located  at  the  following  Web  site:  http:// 
cfpub.epa.gov/oppref/rereg/status.cfm?show=rereg. 
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which  include  new  considerations  for 
mode  of  action  and  added  guidelines 
related  to  potential  risks  due  to  early 
childhood  exposure  (USEPA,  2005b; 
USEPA,  2005c).  EPA  updated  the  earlier 
assessments  (based  on  the  1986 
Guidelines)  for  DDE,  the  dinitrotoluenes 
(2,4  and  2,6  as  a  mixture),  and  1, 1,2,2- 
tetrachloroethane  following  the  1999 
Guidelines.  None  of  these  chemicals 
have  been  determined  to  have  a 


mutagenic  mode  of  action,  which  would 
require  an  extra  factor  of  safety  for 
children’s  health  protection.  Therefore, 
conducting  the  cancer  evaluation  using 
the  2005  Cancer  Guidelines  would  not 
result  in  any  change  from  the 
assessment  updated  following  the  1999 
Guidelines. 

The  cancer  assessment  for  1 ,3- 
dichloropropene  was  done  by  OPP  and 
IRIS  (USEPA,  1998b  and  2000a)  under 


the  Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  (61  FR  17960  (USEPA, 
1996a)).  The  Administrator  (USEPA, 
2005d)  has  directed  that  current 
completed  assessments  can  be 
considered  to  be  scientifically  sound 
based  on  the  guidance  used  when  the 
assessment  was  completed  until  a  new 
assessment  is  performed  by  one  of  the 
responsible  program  offices. 


Table  1  .—Sources  and  Dates  of  EPA  Health  Risk  Assessments 


Chemical 

IRIS 

Date 

OPP  RED 

Date 

X 

2004 

Dacthal  and  its  mono-  and  di-acid  degradates  . 

X 

1994 

X 

1998 

1 ,3-Dichloropropene  . 

X 

2000 

X 

1998 

DDE  . 

X 

1988 

2  4-Dinitrotoluene . 

X 

1990/1992 

2,6-Dinitrotoluene . 

1990 

EPTC  . " 

1990 

X 

1999 

Fonofos  . 

1991 

**X 

1996 

Terbacil  . 

1989 

X 

1998 

1,1,2,2-Tetrachloroethane . 

1986 

*  Applies  to  a  mixture  of  98  percent  2,4-clinitrotoluene  and  2  percent  2,6-dinitrotoluene. 
**  Health  Risk  Assessment;  RED  not  completed  due  to  pesticide  cancellation. 


f 


|1 

li 


As  noted  in  section  II.E,  EPA  has 
prepared  several  technical  health  effects 
support  documents  for  the  contaminants 
considered  for  this  round  of  regulatory 
determinations.  These  documents 
address  the  exposure  from  drinking 
water  and  other  media,  toxicokinetics, 
hazard  identifrcation,  and  doserresponse 
assessment,  and  provide  an  overall 
characterization  of  risk  from  drinking 
water. 


occurrence  data  used  to  support  these 
determinations  include  the  following 
sources: 

•  The  first  Unregulated  Contaminant 
Monitoring  Regulation  (UCMR  1), 

•  The  Unregulated  Contaminant 
Monitoring  (UCM)  program,  and 

•  The  National  Inorganic  and 
Radionuclide  Survey  (NIRS). 

In  addition  to  these  primary  sources 
of  occurrence  data,  the  Agency  also 
evaluated  supplemental  sources  of 
occurrence  information.  Section  III.B.l 
of  this  action  provides  a  brief  summary 
of  the  primary  sources  of  drinking  water 
occurrence  data  and  section  III.B.2 
provides  brief  summary  descriptions  of 
the  supplemental  sources  of  occurrence 
information  and/or  data.  A  summary  of 


the  occurrence  data  and  the  results  or 
findings  for  each  of  the  11  contaminants 
considered  for  regulatory  determination 
is  presented  in  Section  IV.B,  the 
contaminant  profiles  section. 

1.  Primary  Data  Sources.  As 
previously  mentioned,  the  primary 
sources  of  the  drinking  water 
occurrence  data  used  to  support  this 
action  are  the  UCMR  1 ,  the  UCM 
program,  and  NIRS.  The  following 
sections  provide  a  brief  summary  of  the 
data  sources  and  the  approach  used  to 
estimate  a  given  contaminant’s 
occurrence.  Table  2  lists  the  primary 
data  sources  the  Agency  used  for  each 
of  the  11  contaminants  considered  for 
regulatory  determinations. 


B.  Evaluation  of  Contaminant 
Occurrence  and  Exposure 

EPA  used  data  from  several  sources  to 
evaluate  occurrence  and  exposure  for 
the  11  contaminants  considered  in  these 
regulatory  determinations.  The  major  or 
primary  sources  of  the  drinking  water 


Table  2.— Primary  Sources  of  Drinking  Water  Occurrence  Data  Used  in  the  Regulatory  Determination 

Process 


i 

Primary  data  sources 

1 

Number 

Contaminant 

.  UCMR  1 

UCM 

NIRS 

List  1 

assessment 

monitoring 

Ust  2 
screening 
survey 

Round  1 
cross  section 

Round  2 
cross  section 

1  . 

Boron . 

'X 

2 . 

Dacthal  mono-  and 

3 . 

di-ackj  degradates . 

X 

4 . 

DDE . ." . 

X 

5 . 

1,3-Dichloropropene . . . 

2X 

X 

X 

6 . 

2,4-Dinitrotoluene  . ; . 

X 

7 . 

2,6-Dinitrotoluene  . 

X 

8 . 

EPTC . 

X 

9 . 

Fonofos  . 

X 

10 . 

Terbacil . 

X 

1 

1 
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Table  2.— Primary  Sources  of  Drinking  Water  Occurrence  Data  Used  in  the  Regulatory  Determination 

PROCESSr— Continued 


Primary  data  sources 

Number 

Contaminant 

UCMR  1 

UCM 

List  1 

assessment' 

monitoring 

List  2 
screening 
survey 

I 

NIRS 

Round  1 
cross  section 

Round  2 
cross  section 

11  . 

1,1,2,2-Tetrachioroethane . 

L_ _ 

1 

X 

X 

'  For  boron,  ERA  also  considered  the  results  of  a  study  funded  by  AWWARF  (Frey  et  al.,  2004).  ^ 

2 1 ,3-Dichloropropene  was  sampled  as  a  UCM  Round  1  and  2  analyte  but  due  to  sample  degradation  concerns  the  contaminant  was  re-ana¬ 
lyzed  using  the  samples  provided  by  the  small  systems  that  participated  in  the  UCMR  1  List  1  Assessment  Monitoring. 


a.  The  Unregulated  Contaminant 
Monitoring  Regulation.  In  1999,  EPA 
developed  the  UCMR  program  in 
coordination  with  the  CCL  and  the 
National  Drinking  Water  Contaminant 
Occurrence  Database  (NCOD)  to  provide 
national  occurrence  information  on 
unregulated  contaminants  (September 
17,  1999,  64  FR  50556  (USEPA,  1999b); 
March  2,  2000,  65  FR  11372  (USEPA. 
2000b):  and  January  11,  2001,  66  FR 
2273  (USEPA,  2001b)).  EPA  used  data 
from  the  UCMR  1  program  to  evaluate 
occurrence  for  9  of  the  1 1  contaminants 
considered  for  these  regulatory 
determinations.  These  9  contaminants 
include  the  dacthal  mono-  emd  di-acid 
degradates,  DDE,  1,3-dichloropropene, 

2 ,4-dinitrotoluene,  2 ,6-dinitrotoluene, 
EPTC,  fonofos,  and  terbacil. 

EPA  designed  the  UCMR  1  data 
collection  with  three  parts  (or  tiers) 
primarily  based  on  the  availability  of 
analytical  methods.  Occurrence  data  for 
8  of  the  9  contaminants  listed  in  the 
preceding  paragraph  are  from  the  first 
tier  of  UCMR  (also  known  as  UCMR  1 
List  1  Assessment  Monitoring). 
Occurrence  data  for  fonofos  are  from  the 
second  tier  of  UCMR  1  (also  known  as 
the  UCMR  1  List  2  Screening  Survey). 
EPA  has  not  collected  data  as  part  of  the 
third  tier  due  to  the  lack  of  adequate 
analytical  methods. 

The  UCMR  1  List  1  Assessment 
Monitoring  was  performed  for  a 
specified  number  of  chemical 
contaminants  for  which  analytical 
methods  have  been  developed.  EPA 
required  all  large^  PWSs,  plus  a 
statistically  representative  national 
sample  of  800  small  ®  PWSs  to  conduct 
Assessment  Monitoring.® 

Approximately  one-third  of  the 
participating  small  systems  were 
scheduled  to  monitor  for  these 
contaminants  during  each  calendar  year 


Systems  serving  more  than  10,000  people. 

”  Systems  serving  10,000  people  or  fewer. 

*  Large  and  small  systems  that  purchase  100%  of 
their  water  supply  were  not  required  to  participate 
in  the  UCMR  1  Assessment  Monitoring  or  the 
UCMR  1  Screening  Survey. 


from  2001  through  2003.  Large  systems 
could  conduct  one  year  of  monitoring 
anytime  during  the  2001-2003  UCMR  1 
period.  EPA  specified  a  quarterly 
monitoring  schedule  for  surface  water 
systems  and  a  twice-a-year,  six-month 
interval  monitoring  schedule  for  ground 
water  systems.  The  objective  of  the 
UCMR  1  sampling  approach  for  small 
systems  was  to  collect  contaminant 
occurrence  data  from  a  statistically 
selected,  nationally  representative 
seunple  of  small  systems.  The  small 
system  sample  was  stratified  and 
population-weighted,  and  included 
some  other  sampling  adjustments  such 
as  allocating  a  selection  of  at  least  2 
systems  from  each  State.  With 
contaminant  monitoring  data  from  all 
large  PWSs  and  a  statistical,  nationally 
representative  sample  of  small  PWSs, 
the  UCMR  1  List  1  Assessment 
Monitoring  program  provides  a 
contaminant  occurrence  data  set 
suitable  for  national  drinking  water 
estimates. 

In  total,  370,312  sample  results  have 
been  collected  under  the  UCMR  1  List 
1  Assessment  Monitoring  program  at 
approximately  3,083  large  systems  and 
797  small  systems.  Approximately 
33,600  samples  were  collected  for  each 
contaminant.  The  UCMR  1  List  1 
Monitoring  program  included  systems 
from  all  50  States,  the  District  of 
Columbia,  4  U.S.  Territories,  and  Tribal 
lands  in  5  EPA  Regions.  An  additional 
3,719  samples  were  collected  for  1,3- 
DCP  at  all  small  systems  that  conducted 
UCMR  1  List  1  Assessment  Monitoring. 

In  addition  to  the  UCMR  1  List  1 
Assessment  Monitoring,  EPA  required 
monitoring  for  selected  contaminants 
(including  fonofos)  for  which  analytical 
methods  were  developed  but  not  widely 
used.  Known  as  the  UCMR  1  List  2 
Screening  Survey,  EPA  randomly 
selected  300  public  water  systems  (120 
large  and  180  small  systems)  from  the 
pool  of  systems  required  to  conduct 
UCMR  1  List  1  Assessment  Monitoring. 
In  total,  29,765  sample  results  have  been 
collected  under  the  UCMR  1  List  2 


Screening  Survey  from  the  participating 
large  and  small  systems.  Approximately 
2,300  samples  were  collected  for  each 
contaminant.  The  UCMR  1  List  2 
Screening  Survey  included  systems 
from  48  States,  2  U.S.  Territories,  and 
Tribal  lands^n  1  EPA  Region.  EPA  used 
the  occurrence  data  from  this  survey  to 
evaluate  fonofos. 

EPA  analyzed  the  UCMR  1  List  1 
Assessment  Monitoring  and  List  2 
Screening  Survey  data  to  generate  the 
following  initial  occurrence  and 
exposme  smnmary  statistics: 

•  The  total  number  of  systems  and 
the  total  population  served  by  these 
systems, 

•  The  number  and  percentage  of 
systems  with  at  least  1  observed 
detection  that  has  a  concentration 
greater  than  V2  the  HRL  and  greater  than 
the  HRL  (or  in  some  cases  greater  than 
or  equal  to  the  minimum  reporting  limit 
or  MRL),  and 

•  The  number  of  people  and 
percentage  of  the  population  served  by 
systems  with  at  least  one  observed 
detection  greater  than  V2  the  HRL  and 
greater  than  the  HRL  (or  in  some  cases 
greater  than  or  equal  to  the  MRL).^® 

The  initial  UCMR  1  summary 
occurrence  statistics  for  dacthal  mono- 
and  di-acid  degradates,  DDE,  1,3- 
dichloropropene,  2,4-dinitrotoluene, 
2,6-dinitrotoluene,  EPTC,  fonofos,  and 
terbacil  are  presented  in  section  IV.B  of 
this  action. 

b.  The  Unregulated  Contaminant 
Monitoring  Program  Rounds  1  and  2.  In 
1987,  EPA  initiated  the  UCM  program  to 
fulfill  a  1986  SDWA  Amendment  that 
required  monitoring  of  specified 
unregulated  contaminants  to  gather 
information  on  their  occurrence  in 
drinking  water  for  future  regulatory 
decision-making  purposes.  EPA  used 
data  from  the  UCM  program  to  evaluate 


'“EPA’s  support  documents  (USEPA,  2006a  and 
2006b)  provide  summary  statistics  for  the  median 
and  99th  percentile  concentrations  of  all  analytical 
detections  and  detailed  occurrence  results  based  on 
UCMR  data  according  to  source  water  type  (surface 
versus  ground  water),  system  size,  and  State. 


24024 


Federal  Register / Vol.  72,  No.  83 /Tuesday,  May  1,  2007 /Proposed  Rules 


occurrence  for  2  of  the  1 1  contaminants 
considered  for  these  regulatory 
determinations.  These  two 
contaminants  are  1,3-dichloropropene 
and  1 ,1 ,2,2-tetrachloroethane. 

EPA  implemented  the  UCM  program 
in  two  phases  or  rounds.  The  first*  round 
of  UCM  monitoring  generally  extended 
from  1988  to  1992  and  is  referred  to  as 
UCM  Round  1  monitoring.  The  second 
round  of  UCM  monitoring  generally 
extended  from  1993  to  1997  and  is 
referred  to  as  UCM  Round  2  monitoring. 

UCM  Round  1  monitored  for  34 
volatile  organic  compounds  (VOCs), 
including  1,3-dichloropropene  and 
1,1,2,2-tetrachloroethane  (52  FR  25720 
(USEPA,  1987)).  UCM  Round  2 
monitored  for  13  synthetic  organic 
compounds  (SOCs),  sulfate  and  the 
same  34  VOCs  from  UCM  Round  1 
monitoring  (57  FR  31776  (USEPA, 
1992a)). 

The  UCM  Round  1  database  contains 
contaminant  occurrence  data  from  38 
States,  Washington,  DC,  and  the  U.S. 
Virgin  Islands.  The  UCM  Round  2 
database  contains  data  from  34  States 
and  several  Tribes.  Due  to  incomplete 
State  data  sets,  national  occurrence 
estimates  based  on  raw  (unedited)  UCM 
Round  1  or  Round  2  data  could  be 
skewed  to  low-occurrence  or  high- 
occurrence  settings  (e.g.,  some  States 
only  reported  detections).  To  address 
potential  biases  in  the  data,’’  EPA 
developed  national  cross-sections  from 
the  UCM  Round  1  and  Round  2  State 
data  using  an  approach  similar  to  that 
used  for  EPA’s  1999  Chemical 
Monitoring  Reform  (CMR),  the  first  Six 
Year  Review,  and  the  first  CCL 
Regulatory  Determinations.  This 
national  cross-section  approach  was 
developed  tp  support  occurrence 
analyses  and  was  supported  by 
scientific  peer  reviewers  and 
stakeholders.  This  approach  identified 
24  of  the  original  38  States  from  the 
UCM  Round  1  database  and  20  of  the 
original  34  States  from  the  UCM  Round 
2  data  base  for  the  national  cross- 
section. 

Because  UCM  Round  1  and  Round  2 
data  represent  different  time  periods 
and  include  occurrence  data  from 
different  States,  EPA  developed  separate 
national  cross-sections  for  each  data  set. 
The  UCM  Round  1  national  cross- 
section  consists  of  data  from  24  States, 
with  approximately  3.3  million  total 
analytical  data  points  from 
approximately  22,000  unique  PWSs. 

The  UCM  Round  2  national  cross- 


'  ’  The  potential  bias  in  the  raw  UCM  data  are  due 
to  lack  of  representativeness  (since  not  all  States 
provided  UCM  data)  and  incompleteness  (since 
some  States  that  provided  data  had  incomplete  data 
sets). 


section  consists  of  data  from  20  States,  . 
with  approximately  3.7  million 
analytical  data  points  from  slightly  more 
than  27,000  unique  PWSs.  The  UCM 
Round  1  and  2  national  cross-sections 
represent  significantly  large  samples  of 
national  occurrence  data.  Within  each 
cross-section,  the  actual  number  of 
systems  and  analytical  records  for  each 
contaminant  varies.  The  support 
document,  “The  Analysis  of  Occurrence 
Data  from  the  Unregulated  Contaminant 
Monitoring  (UCM)  Program  and 
National  Inorganics  and  Radionuclides 
Survey  (NIRS)  in  Support  of  Regulatory 
Determinations  for  the  Second  Drinking 
Water  Contaminant  Candidate  List” 
(USEPA,  2006c),  provides  a  description 
of  how  the  national  cross-sections  for 
the  Round  1  and  Round  2  data  sets  were 
developed. 

EPA  constructed  the  national  cross- 
sections  in  a  way  that  provides  a 
balance  and  range  of  States  with  varying 
pollution  potential  indicators,  a  wide 
range  of  the  geologic  and  hydrologic 
conditions,  and  a  very  large  sample  of 
monitoring  data  points.  While  EPA 
recognizes  that  some  limitations  exist, 
the  Agency  believes  that  the  national 
cross-sections  do  provide  a  reasonable 
estimate  of  the  overall  distribution  and 
the  central  tendency  of  contaminant 
occurrence  across  the  United  States. 

EPA  analyzed  the  UCM  Round  1  and 
2  National  Cross-Section  data  to 
generate  the  following'initial  occurrence 
and  exposure  summary  statistics: 

•  The  total  number  of  systems  and 
the  total  population  served  by  these 
systems, 

•  The  number  and  percentage  of 
systems  with  at  least  1  observed 
detection  that  has  a  concentration 
greater  than  ’/2  the  HRL  and  greater  than 
the  HRL  (or  in  some  cases  greater  than 
or  equal  to  the  MRL),  emd 

•  The  number  of  people  and 
percentage  of  the  population  served  by 
systems  with  at  least  1  observed 
detection  that  has  a  concentration 
greater  than  ’/2  the  HRL  and  greater  than 
the  HRL  (or  in  some  cases, greater  than 
or  equal  to  the  MRL). ’2 

The  initial  UCM  summary  occurrence 
statistics  for  1,3-dichloropropene  and 
1,1,2,2-tetrachloroethane  are  presented 
in  section  IV. B  of  this  action. 

c.  National  Inorganic  and 
Radionuclide  Survey.  In  the  mid-1980’s, 
EPA  conducted  the  NIRS  to  provide  a 


EPA’s  support  documents  (USEPA,  2006a  and 
2006c)  provide  summary  statistics  for  tiie  median 
and  99th  percentile  concentrations  of  all  analytic.al 
detections  and  detailed  occurrence  results  based  on 
the  UCM  Round  1  and  2  Nationals  Cross-Sectons 
according  to  source  water  type  (surface  versus 
ground  water),  system  size,  and  State. 


statistically  representative  sample of 
the  national  occurrence  of  inorganic 
contaminants  in  community  water 
systems  (CWSs)  served  by  ground  water. 
EPA  used  data  from  NIRS,  as  well  as  a 
supplemental  survey,  to  evaluate 
occurrence  for  boron. 

The  NIRS  database  includes  36 
radionuclides  and  inorganic  compounds 
(lOCs),  including  boron.  The  NIRS 
provides  contaminant  occurrence  data 
from  989  ground  water  CWSs  covering 
49  States  (all  except  Hawaii)  and  does 
not  include  surface  water  systems.  The 
survey  focused  on  ground  water 
systems,  in  part  because  lOCs  tend  to 
occur  more  frequently  and  at  higher 
concentrations  in  ground  water  than  in 
surface  water.  Each  of  the  989  randoinly 
selected  CWSs  was  sampled  at  a  single 
time  between  1984  and  1986. 

EPA  analyzed  the  NIRS  data  to 
generate  the  following  occurrence  and 
exposure  summary  statistics  for  boron: 

•  The  total  number  of  systems  and 
the  total  population  served  by  these  • 
systems, 

•  The  number  and  the  percentage  of 
systems  with  at  least  1  detection  that 
has  a  concentration  greater  than  ’/z  the 
HRL  and  greater  than  the  HRL, 

•  The  number  of  people  and 
percentage  of  the  population  served  by 
systems  with  at  least  1  observed 
detection  that  has  a  concentration 
greater  than  ’/z  the  HRL  and  greater  than 
the  HRL.’” 

Similar  to  the  treatment  of  the  UCM 
cross-section  data,  the  actual  values  for 
the  NIRS  analyses  of  boron  are  reported 
in  section  IV.B.  Because  the  NIRS  data 
were  collected  in  a  randomly  designed 
sample  survey,  these  summary  statistics 
are  representative  of  national 
occurrence  in  ground  water  CWSs. 

One  limitation  of  the  NIRS  is 'a  lack 
of  occurrence  data  for  surface  water 
systems.  To  provide  perspective  on  the 
occurrence  of  boron  in  surface  water 
systems  relative  to  ground  water 
systems,  EPA  reviewed  and  took  into 
consideration  a  recent  boron  occurrence 
survey  funded  by  American  Water 
Works  Association  Research  Foundation 
(AWWARF)  (Frey  et  al.,  2004).  A  short 
description  of  the  AWWARF  study  is 
provided  in  the  supplemental  section 


'  ^  NIRS  was  designed  to  provide  results  that  are 
statistically  representative  of  natioal  occurrence  at 
CWSs  using  ground  water  sources  and  is  stratified 
based  on  system  size  (population  served  by  the 
system).  Most  of  the  NIRS  data  are  from  smaller 
systems  (92  percent  from  systems  serving  3,300 
persons  or  fewer). 

ERA'S  support  documents  (USEPA,  2006a  and 
2006c)  provide  the  number  and  percentage  of 
systems  with  detections,  the  99th  percentile 
concentration  of  all  samples,  the  99th  percentile 
concentration  of  samples  with  detections,  and  the 
median  concentration  of  samples  with  detections. 
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(section  III.B.2)  and  the  results  of  the 
AWWARF  survey  are  presented  in 
section  IV. B  of  this  action. 

d.  Presentation  of  Occurrence  Data 
and  Analytical  Approach.  As  noted 
previously,  the  occurrence  values  and 
summcuy,  statistics  presented  in  this 
action  are  the  actual  data  from  the 
UCMR  1,  UCM,  and  NIRS  data  sets. 
These  occurrence  values  represent 
direct  counts  of  the  number  and  percent 
of  systems,  and  population  served  by 
systems,  with  at  least  1  analytical 
detection  above  some  specified 
concentration  threshold.  EPA 
considered  this  to  be  the  most 
straightforward  and  accurate  way  to 
present  these  data  for  the  regulatory 
determination  process. 

While  both  UCMR  1  and  UCM  data 
could  support  more  involved  statistical 
modeling  to  characterize  occurrence 
based  on  mean  (rather  than  peak) 
concentrations,  EPA  chose  not  to 
perform  this  step  for  the  regulatory 
determinations  proposed  in  this  action. 
EPA  believes  that  presenting  the  actual 
results  of  the  occurrence  monitoring  is 
straight-forward  and  the  use  of  an 
analysis  based  on  peak  concentrations 
provides  conservative  estimates  of 
occurrence  and  potential  exposure  from 
drinking  water.  Given  that  the 
preliminary  determinations  for  the  11 
contaminants  discussed  in  this  action 
are  negative,  it  is  not  necessary  to  go 
beyond  the  conservative  (peak 
concentration)  approach  used  for  this 
analysis. 

2.  Supplemental  Data.  The  Agency 
evaluated  several  sources  of 
supplemental  occurrence  information  to 
augment  the  primary  drinking  water 
occurrence  data,  to  evaluate  the 
likelihood  of  contaminant  occurrence, 
and/or  to  more  fully  characterize  a 
contaminant’s  presence  in  the 
environment.  Sections  II.B.2.a  through 
II.B.2.f  provide  brief  descriptions  of  the 
main  supplemental  information/data 
sources  cited  in  this  action. 

Summarized  occurrence  findings  from 
these  supplemental  sources  are 
presented  in  Section  IV.  B,  the 
contaminant  profiles  section.  While  the 
following  descriptions  cover  the  more 
commonly  referenced  supplemental 
sources  of  information/data,  they  do  not 
include  every  study  and  survey  cited  in 
the  contaminant  discussions.  A  more 
detailed  discussion  of  the  supplemental 
sources  of  information/data  that  EPA 
evaluated  for  each  contaminant  can  be 
found  in  the  comprehensive  regulatory 
determination  support  document 
(USEPA,  2006a). 

a.  uses  NAWQA  Information/Data. 
The  United  States  Geological  Survey 
(USGS)  collects  long-term  and 


nationally  consistent  data  describing 
water  quality  in  ground  water  and 
surface  water.  In  1991,  USGS 
implemented  the  National  Water- 
Quality  Assessment  (NAWQA)  Program 
for  10-year  cyclical  data  collection  and 
data  analyses.  During  the  first  cycle 
(1991-2001),  the  NAWQA  program 
monitored  51  major  watersheds  and 
aquifers  (study  units),  which  supply 
more  than  60%  of  the  nation’s  drinking 
water  and  water  used  for  agriculture  and 
industry  in  the  U.S.  (Hamilton  et  al., 
2004).  NAWQA  has  collected  data  from 
over  6,400  surface  water  and  7,000 
ground  water  sampling  points.  USGS 
National  Synthesis  teams  prepare 
comprehensive  analyses  of  data  on 
topics  of  particular  concern.  EPA 
evaluated  information/data  from  the 
following  USGS  National  Synthesis 
reports/projects: 

(1)  The  NAWQA  Pesticide  National 
Synthesis  Project.  In  2003,  USGS  posted 
the  preliminary  results  from  the  first 
cycle  of  monitoring  for  pesticides  in 
streams  and  ground  water.  USGS 
considers  these  results  to  be  provisional. 
The  results  and  the  data  can  be  accessed 
at  http://ca.water.usgs.gov/pnsp/ .  Data 
are  presented  separately  for  surface 
water  and  ground  water,  as  well  as  bed 
sediments  and  biota.  In  each  case, 
results  are  subdivided  by  land  use 
category.  Land  use  categories  include 
agricultural,  urban,  mixed  (deeper 
aquifers  of  regional  extent  in  the  case  of 
ground  water),  and  undeveloped.  In  this 
action,  the  NAWQA  pesticide  data  for 
surface  water  are  referenced  as  Martin  et 
al.  (2003)  and  the  ground  water  data  are 
referenced  as  Kolpin  and  Martin  (2003). 

(2)  The  National  Survey  of  MTBE  and 
Other  VOCs  in  Community  Drinking 
Water  Sources  (part  of  the  VOC  National 
Synthesis  Project).  In  2003,  USGS 
published  the  survey  findings  for 
MTBE,  other  ether  gasoline  oxygenates, 
and  other  volatile  organic  compounds 
(VOCs)  in  source  water  used  by  CWSs 
in  the  United  States.  The  survey  was 
funded  by  AWWARF  and  performed  by 
USGS  in  collaboration  with  the 
Metropolitan  Water  District  of  Southern 
California  and  the  Oregon  Health  and 
Science  University.  USGS  performed 
the  survey  in  two  independent  stages 
designed  to  provide  representative 
sampling  of  all  CWSs  in  the  United 
States  (Random  Source-Water  Survey) 
and  to  improve  understanding  of  the 
temporal  variability  of  MTBE  and  other 
compounds  in  selected  water  sources 
(Focused  Source-Water  Survey). 
Participating  water  utilities  provided 
samples  that  were  analyzed  for  66 
VOCs.  The  random  survey  design 
selected  954  CWSs  to  be  nationally 
representative  of  surface  and  ground 


waters  sources  used  by  CWSs.  The 
focused  survey  studied  source  waters 
from  134  CWSs  suspected  or  known  to 
contain  MTBE.  The  reports/results  and 
data  sets  from  the  survey  can  be 
accessed  at  http://sd.water.usgs.gov/ 
nawqa/vocns/nat_survey.html.  The 
random  survey  results  can  be  found  in 
the  USGS  Water  Resources 
Investigations  Report  02-4079, 
referenced  as  Grady  (2003).  The  focused 
survey  results  can  be  found  in  the  USGS 
Water  Resources  Investigations  Report 
02—4084,  referenced  as  Delzer  and 
Ivahnenko  (2003a). 

b.  USGS  National  Highway  Runoff 
Data  and  Methodology  Synthesis.  In 
addition  to  the  NAWQA  project,  USGS 
has  prepared  additional  surveys  of 
national  contaminant  occurrence.  For 
the  National  Highway  Runoff  Data  and 
Methodology  Synthesis,  USGS 
conducted  a  review  of  44  studies  of 
semi-volatile  organic  compounds 
(SVOCs)  and  VOCs  in  runoff  conducted 
since  1970.  The  USGS  Synthesis  sought 
to  evaluate  data  quality  parameters  for 
comparison  between  and  among  these 
studies,  including  documentation  of 
sampling  protocols  and  methods,  limits 
of  reporting  and  detection,  and 
protocols  of  quality-control  and  quality- 
assurance.  The  complete  USGS  report  is 
Open-File  Report  98—409  and  is 
referenced  as  Lopes  and  Dionne  (1998). 

c.  Toxics  Release  Inventory.  EPA 
established  the  Toxics  Release  Inventory 
(TRI)  in  1987  in  response  to  section  313 
of  the  Emergency  Planning  and 
Community  Right-to-Know  Act 
(EPCRA).  EPCRA  section  313  requires 
facilities  to  report  to  both  EPA  and  the 
States  annual  information  on  toxic 
chemical  releases  from  facilities  that 
meet  reporting  criteria.  EPCRA  section 
313  also  requires  EPA  to  make  this 
information  available  to  the  public 
through  a  computer  database.  This 
database  is  accessible  through  TRI 
Explorer,  which  can  be  accessed  at 
http://www.epa.gov/triexplorer.  In  1990 
Congress  passed  the  Pollution 
Prevention  Act,  which  required  that 
additional  data  on  waste  management 
and  source  reduction  activities  be 
reported  under  TRI.  The  TRI  database 
details  not  only  the  types  and  quantities 
of  toxic  chemicals  released  to  the  air, 
water,  and  land  by  facilities,  but  also 
provides  information  on  the  quantities 
of  chemicals  sent  to  other  facilities  for 
further  management  (USEPA,  2002b  and 
2003b). 

Facilities  are  required  to  report 
releases  and  other  waste  management 
activities  related  to  TRI  chemicals  if 
they  manufacture,  process,  or  otherwise 
use  more  than  established  threshold 
quantities  of  these  chemicals.  Currently 
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for  most  chemicals,  the  thresholds  eire 
25,000  pounds  for  manufacturing  and 
processing  and  10,000  pounds  for  use. 
Although  TRI  can  provide  a  general  idea 
of  release  trends,  it  is  far  from 
exhaustive  and  should  not  be  used  to 
estimate  general  public  exposure  to  a 
chemical  (USEPA,  2002b  and  2003b). 

d.  Pesticides  in  Ground  Water 
Database.  The  Pesticides  in  Ground 
Water  Database  (PGWDB)  is  a 
compilation  of  data  from  groimd  water 
studies  conducted  by  Federal,  State,  and 
local  governments,  the  pesticide 
industry,  and  other  institutions  between 
1971  and  1991  (USEPA,  1992b).  Data 
from  68,824  wells  in  45  states  are 
included.  The  vast  majority  of  the  wells 
(65,865)  were  drinking  water  wells. 
Monitoring  was  conducted  for  258 
pesticides  emd  45  degradates.  Not  all 
studies  tested  for  every  compound. 

e.  The  National  Pesticide  Survey.  In 
1990,  EPA  completed  a  national  survey 
of  pesticides  in  drinking  water  wells. 
The  purpose  of  the  National  Pesticide 
Survey  (NPS)  was  to  determine  the 
national  occurrence  frequencies  and 
concentrations  of  select  pesticides  in  the 
nation’s  drinking  water  wells,  and  to 
improve  EPA’s  understanding  of  how 
pesticide  occurrence  in  ground  water 
correlates  with  patterns  of  pesticide 
usage  and  ground  water  vulnerability. 
The  survey  included  approximately 
1,300  CWS  wells  and  rural  domestic 
wells.  Sampling  was  conducted  between 
1988  and  1990.  Wells  were  sampled  for 
101  pesticides,  25  pesticide  degradates, 
and  nitrate.  The  survey  targeted  areas 
representing  a  variety  of  pesticide  usage 
levels  and  ground  water  vulnerability. 
The  siuvey  was  designed  to  provide  a 
statistically  reliable  estimate  of 
pesticide  occiurence  in  the  nation’s 
drinkiiig  water  wells  (USEPA,  1990a). 


f.  The  A  WWARF  Boron  Study.  The  ■ 
American  Water  Works  Research 
Foundation  funded  a  siuvey  to  evaluate 
the  occurrence  of  boron  (as  well  as 
hexavalent  chromium)  in  drinking  water 
sources  (Frey  et  al.,  2004).  The 
AWWA^  study  recruited  189  PWSs 
representing  407  source  waters  in  41 
states.  Of  the  407  source  water  sample 
kits  distributed  in  2003,  approximately 
342  were  returned.  Of  these  342 
samples,  341  were  andyzed  for  boron. 
Approximately  67  percent  (or  228) 
represented  ground  water  sources  and 
33  percent  (or  113)  represented  surface 
water  sources.  The  results  of  the 
AWWARF  survey  for  boron  are 
presented  in  section  IV.B  of  this  action. 

3.  Supporting  Documentation  for 
Occurrence.  As  mentioned  in  section 
II.E,  EPA  prepared  several  techpical 
occurrence  documents  to  support  this 
action.  These  technical  occurrence 
documents  include  the  following: 

•  “The  Analysis  of  Occurrence  Data 
from  the  Unregulated  Contaminant 
Monitoring  (UCM)  Program  and 
National  Inorganics  and  Radionuclides 
Survey  (NIRS)  in  Support  of  Regulatory 
Determinations  for  the  Second  Drinking 
Water  Contaminant  Candidate  List’’ 
(USEPA,  2006c),  which  this  action 
refers  to  as  the  “UCM  and  NIRS 
Occiurence  Report.’’ 

•  “The  Analysis  of  Occurrence  Data 
from  the  First  Unregulated  Contaminant 
Monitoring  Regulation  (UCMR  1)  in 
Support  of  Regulatory  Determinations 
for  the  Second  Drinking  Water 
Contaminant  Candidate  List’’  (USEPA, 
2006b),  which  this  action  refers  to  as  the 
“UCMR  1  Occurrence  Report.” 

The  “UCM  and  NIRS  Occurrence 
Report”  provides  more  detailed 
information  about  the  UCM  and  the 
NIRS  data,  how  EPA  assessed  the  data 


quality,  completeness,  and 
representativeness,  and  how  the  data 
were  used  to  generate  estimates  of 
contaminant  occurrence.  The  “UCMR  1 
Occurrence  Report”  provides  more 
detailed  information  about  the  UCMR  1 
data,  how  EPA  assessed  the  data  quality, 
completeness,  representativeness,  and 
how  the  data  wefre  used  to  generate 
estimates  of  contaminant  occurrence. 

The  comprehensive  regulatory 
support  document  (USEPA,  2006a) 
provides  a  summary  of  the  results  from 
the  drinking  water  occurrence  analyses 
discussed  in  the  aforementioned 
technical  support  documents,  as  well  as 
information  on  production  and  use, 
environmental  releases,  and/or 
occurrence  in  ambient  water,  potential 
health  effects,  the  Agency’s  preliminary 
determination,  and  the  rationale  for  the 
determination. 

IV.  Preliminary  Regulatory 
Determinations 

A.  Summary  of  the  Preliminary 
Regulatory  Determination 

The  Agency  has  made  a  preliminary 
determination  that  each  of  the  11 
contaminants  listed  in  Table  3  do  not 
meet  all  three  of  the  SDWA  criteria 
(discussed  in  section  II.C)  and  thus  do 
not  warrant  regulation  with  an  NPDWR. 
Table  3  also  summarizes  the  primary 
information  used  to  make  these 
regulatory  determinations.  Section  IV.B 
of  this  action  provides  a  more  detailed 
summary  of  the  information  and  the 
rationale  used  by  the  Agency  to  reach  its 
preliminary  decisions.  The  Agency 
solicits  public  comment  on  the 
preliminary  determinations  for  these  11 
contaminants. 
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Table  3.  Summary  of  the  Health  and  Occurrence  Information  and  the  Preliminary  Determinations  for 


the  11  Contaminants  Considered  Under  CCL  Regulatory  Determinations  2 


CoBtaniaaot  aad  Its 

Cbemtcal  Abstract 
Registry  Nanbcr 

(CASR.N) 

PreUmiaary 

DeterndBatioB 

Health 
Reference 
Uvel  (HRL) 

Occarreace  front  Primary  Data  Sources  (1>CME  1,  UCM  Round  1  and  2  Crnss  Sections.  MRS)  1 

Database 

PWSs  with  al  least  1 
deteclioa 
>V4HRL 

PopnlalioB  served  by 
PWSs  with  allcasti 
detection  >  K  HRL 

PWSs  with  at  least  1 
deteclioa  >  HRL 

Popnialioa  served  by 
PWSs  with  at  least  1 
detection  >  HRL 

/ 

Boron  (7440-42-8) 

Do  not  regulate' 

NIRS 

4.3%  (43  of 989) 

2.9%(42.7Kof  I.48M) 

1.7%or(17of989)' 

0.4%(6.4KofL48M) 

2 

3 

4 

Dacthal  di  acid 
degiadale'  (2136-79-0) 
Dacthal  mono  acid 
deoadale^  (887-54-7) 

Do  not  regulate 

70pg4-* 

UCMRP 

0.05%  (2  of 3.868) 

0.03%(l  of3,808) 

<0.0l%(5Q0of225M) 

DDE*  (72-55-9) 

Do  not  regulate 

0.2  Hg/L 

UCMR  1 

_ 1 

- ’ 

0.03%’ (1  of 3,867)* 

0.01%(l8Kof226M)* 

5 

1 .3-DichlorDpropenc 
(Telone)  (542-75-6) 

Do  not  regulate 

0.4  Hg/L 

UCM  Rdl 
UCMRd2 
UCMR  1 

0.16% (15  of  9,164)’ 
0.30%  (50  of  16,787)’ 

_ 7 

0.86%(436Kof5IM)'' 
0.42%  (I93K  of46M)’ 

7 

0.16%(I5  of  9,164)’ 
0.23%  (38  of  16,787)’ 
0.00%  (Oof 796)* 

— 

■ 

Do  not  regulate 

0.05  pg/L 

UCMR  1 

_ 7 

7 

0.03% (I  of 3,866)* 

7 

Do  not  regulate 

0.05  pg/L 

UCMR  1 

7 

_ 7- 

0.00%  (Oof 3,866)* 

0.00%(0of226M)* 

S 

FPfC'° 

(759-94-4) 

Do  not  regulate 

175  pg/L 

UCMR  1 

0.00%  (Oof 3,866) 

0.00%  (Oof 3,866) 

0.00%(0of226.M) 

9 

Fonofos 

(944-22-9) 

Do  not  regulate 

|yQ[|||||| 

UCMR  1 

0.00%  (Oof  295) 

0.00%  (Oof  4 IM) 

0.00%  (Oof 295) 

0.00%  (Oof  4  IM) 

a 

Teibacil 

(5902-51-2) 

Do  not  regulate 

UCMR  1 

0.00%  (Oof  3,866) 

0.00%(0of226M) 

0.00%  (Oof 3,866) 

0.00%(0of226M) 

l,1.2,2- 

Tetrachlofoethane 

(79-34-5) 

Do  not  regulate 

0.4  pg/L 

UCM  Rdl 
UCMRd2 

0.22%  (44  of 20,407)’ 
0.07%(18of24,800)’ 

1.69%(I  .6M  of95M)’ 
0.51%(362Kof7IM)’ 

0.20%  (41  of 20,407)’ 
0.07%  (17 of 24,800)’ 

1.63%(1.5M  of95M)’ 
0.08%(56Kof71M)’ 

Footnotes:  (l)EPA  alsoconskleied  the  results  of  an  AWWARF  study  of  PWSs  indicating  that  surface  water  sources  are  unlikely  to  contain  boron  at  levels  >  the  HRL  of  1,400  |fg/L  (Freveraf. 
2004).  (2)  2 J,S,6-tetrachchloroierephthalic  acid  (TP A).  (3)  nionoinethyl-233.6-tetrachlon>terephthaiatc  (MTP).  (4)  Using  the  dacthal  parent  HRL  since  it  includes  the  toxicity  for  the 
dcgradates.  (S)  Degradates  monitoied  in  aggregate  and  converted  to  the  parent  equivalent.  (6)  l,l-dichlofD-2,2-bis(p<hlorophenyl)ethylene.  (7)  Not  reported  since  MRL  >  the  HRL.  (8) 
Shows  results  >  MRL,  rather  than  >  HRL,  since  MRL  is  greater  than  the  HRL.  bi  all  cases  the  MRL  is  within  the  10'^  to  10'*  ti^  range.  (9)  The  MRl^  used  in  UCM  varied  fiom  below  the 
'A  HRL  to  above  the  HRL.  However,  even  the  highest  MRLs  used  are  within  the  10"*  to  IQ"*  risk  range.  (10)  s-ethyl  diprupyithiocaibamate..  _ 
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B.  Contaminant  Profiles 

This  section  provides  further  details 
on  the  background,  health,  and 
occurrence  information  that  the  Agency 
used  to  evaluate  eaqh  of  the  11 
candidate  contaminants  considered  for 
regulatory  determination.  For  each 
candidate,  the  Agency  evaluated  the 
available  human  and  toxicological  data, 
derived  a  health  reference  level,  and 
evaluated  the  potential  and/or  likely 
occurrence  and  exposed  population  for 
the  contaminant  in  public  water 
systems.  The  Agency  used  the  tindings 
from  these  evaluations  to  determine 
whether  the  three  SDWA  statutory 
requirements  were  satisfied. 

As  discussed  in  section  II.E,  the 
Agency  has  also  prepared  a  regulatory 
support  document  (USEPA,  2006a)  that 
provides  more  details  on  the 
background,  health,  and  occurrence 
information/ analyses  used  to  evaluate 
and  make  preliminary  determinations 
for  these  11  candidates. 

1.  Boron 

a.  iBackground.  Boron,  a  metalloid, 
tends  to  occur  in  nature  in  the  form  of 
borates  (e.g.,  boric  acid,  borax,  boron 
oxide).  Man-made  releases  are  typically 
in  the  form  of  borates  or  boron  halides 
(e.g.,  boron  trichloride,  boron 
trifluoride).  Boron  compounds  are  used 
in  the  production  of  glass,  ceramics, 
soaps,  fire  retardants,  pesticides, 
cosmetics,  photographic  materials,  and 


high  energy  fuels  (USGS,  2004;  ATSDR, 
1992). 

Natural  processes  such  as  the 
weathering  of  rocks,  volcanic  activity, 
and  geothermal  steam  contribute  to  the 
release  of  boron  in  the  environment. 
Releases  to  the  environment  from 
human  activities  occur  through  the 
production,  use,  and  disposal  of  boron- 
containing  compounds  (e.g.,  industrial 
emissions,  fertilizer  and  herbicide 
runoff,  hazardous  waste  deposits,  and 
municipal  sewage)  (HSDB,  2004a; 
ATSDR,  1992). 

Although  quantitative  data  are  not 
available  on  the  man-made  releases  of 
most  borates  in  the  United  States,  two 
boron  halide  compounds,  boron 
trichloride  and  boron  trifluoride,  are 
listed  as  Toxics  Release  Inventory  (TRI) 
chemicals.  TRI  data  for  boron 
trichloride  and  boron  trifluoride  are 
reported  for  the  years  1995  to  2003 
(USEPA,  2006d).  The  TRI  data  show 
boron  trichloride  releases  from  facilities 
in  6  States  and  indicate  that  air 
emissions  account  for  all  of  the  total 
releases  of  boron  trichloride  (on-  and 
off-site),  which  generally  fluctuated  in 
the  range  of  hundreds  of  pounds  per 
year  during  the  period  of  record.  The 
TRI  data  show  boron  trifluoride  releases 
from  facilities  in  14  States  and  indicate 
that  air  endissions  also  account  for 
nearly  all  of  the  boron  trifluoride 
releases,  which  ranged  in  the  tens  of 
thousands  of  pounds  annually. 

b.  Health  Effects.  The  Institute  of 
Medicine  (lOM,  2001)  of  the  National 


Academies  categorizes  boron  as  a 
possible  trace  mineral  nutrient  for 
humans.  Boron  is  essential  for  plant 
growth  and  deficiency  studies  in 
animals  and  humans  have  provided 
some  evidence  that  low  intakes  of  boron 
affects  cellular  function  and  the  activity 
of  other  nutrients.  It  may  interact  with 
Vitamin  D  and  calcium  homeostasis, 
influence  estrogen  metabolism,  and  play 
a  role  in  cognitive  function  (lOM,  2001). 
Iyengar  et  al.  (1988)  reported  an  average 
dietary  intake  of  1.5  mg/day  for  male 
adults  based  on  the  Food  and  Drug 
Administration  (FDA)  Total  Diet  Study 
(TDS). 

Some  human  oral  data  are  available 
from  cases  where  boron  was  ingested  as 
a  medical  treatment.  When  the  amount 
ingested  was  less  than  3.68  mg/kg, 
subjects  were  asymptomatic,  while 
doses  of  20  and  25  mg/kg  resulted  in 
nausea  and  vomiting.  Case  reports  and 
surveys  of  accidental  poisonings 
indicate  that  the  lethal  doses  of  boron 
range  from  15  to  20  grams 
(approximately  200  to  300  mg/kg)  for 
adults,  5  to  6  grams  (approximately  70 
to  85  mg/kg)  for  children,  and  2  to  3 
grams  (approximately  30  to  45  mg/kg) 
for  infants  (USEPA,  2004b). 

The  primary  adverse  effects  seen  in 
animals  after  chronic  exposure  to  low 
doses  of  boron  generally  involve  the 
testes  and  developing  fetus.  Chronic 
effects  of  dietary  boron  exposure  in  two- 
year  studies  included  testicular  atrophy 
and  spermatogenic  arrest  in  dogs, 
decreased  food  consumption. 
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suppressed  growth,  and  testicular 
atrophy  in  rats,  and  decreased  survival, 
testicular  atrophy,  and  interstitial  cell 
hyperplasia  in  mice.  Although 
researchers  observed  some  increases  in 
tumor  incidences  in  the  liver  and  in 
subcutaneous  tissues  in  mice,  based  on 
comparisons  to  historic  controls,  these 
tumors  were  determined  not  to  be 
associated  with  exposure  to  boron  from 
boric  acid  (USEPA,  2004b).  Boron  is  not 
considered  mutagenic  and  the  Agency 
determined  that  there  are  inadequate 
data  to  assess  the  human  carcinogenic 
potential  for  boron  (USEPA,  2004c). 

In  developmental  studies  with  rats, 
mice,  and  rabbits,  oral  exposure  to  boric 
acid  resulted  in  decreased  pregnancy 
rate,  increased  prenatal  mortality, 
decreased  fetal  weights,  and  increased 
malformations  in  fetuses  and  pups. 
However,  these  reproductive  effects 
were  associated  with  maternal  toxicity 
including  changes  in  maternal  organ 
weights,  body  weights,  weight  gain,  and 
increased  renal  tubular  dilation  and/or 
regeneration  (Price  et  ai,  1990,  1994, 
1996;  Heindel  et  al.,  1992, 1994;  Field 
et  al.,  1989).  Reproductive  effects  in 
males  were  noted  in  the  subchronic  and 
chronic  studies  described  in  the 
preceding  paragraphs. 

The  EPA  RfD  for  boron  is  0.2  mg/kg/ 
day  (USEPA,  2004c)  based  on 
de'^elopmental  effects  in  rats  from  two 
studies  (Price  et  al.,  1996;  Heindel  et  al., 
1992).  The  RfD  was  derived  using  the 
benchmark  dose  (BMD)  method  (bench 
mark  dose  level  or  BMDL  from  Allen  et 
ai,  1996).  EPA  calculated  the  HRL  of 
1.4  mg/L  or  1,400  pg/L  for  boron  using 
the  Rfl)  of  0.2  mg/kg-day  and  a  20 
percent  screening  relative  source 
contribution. 

EPA  also  evaluated  whether  health 
information  is  available  regarding  the 
potential  effects  on  children  and  other 
sensitive  populations.  Studies  in  rats, 
mice,  and  rabbits  identify  the 
developing  fetus  as  potentially  sensitive 
to  boron.  Price  et  al.  (1996)  identified  a 
LOAEL  of  13.3  mg/kg-day  and  an 
NOAEL  of  9.6  mg/kg-day  in  the 
developing  fetus,  based  on  decreased 
fetal  body  weight  in  rats.  Accordingly, 
boron  at  concentrations  greater  than  the 
HRL  might  have  an  effect  on  prenatal 
development.  Individuals  with  severely 
impaired  kidney  function  might  also  be 
sensitive  to  boron  exposure  since  the 
kidney  is  the  most  important  route  for 
excretion. 

c.  Occurrence  Analyses.  The  National 
Inorganics  and  Radionuclides  Survey 
(NIRS)  included  boron  as  an  analj^e. 
Using  data  from  NIRS,  EPA  performed 
an  initial  evaluation  of  occurrence  and 
exposure  at  levels  greater  than  700  pg/ 

L  (V2  the  HRL)  and  greater  than  1,400 


pg/L  (the  HRL  for  boron).  The  NIRS  date 
indicate  that  approximately  4.3  percent 
(or  43)  of  the  989  ground  water  PWSs 
sampled  had  detections  of  boron  at 
levels  greater  than  700  pg/L,  affecting 
approximately  2.9  percent  of  the 
population  served  (or  42,700  people 
from  1.48  million).  Approximately  1.7 
percent  (or  17)  of  989  ground  water 
PWSs  sampled  had  detections  of  boron 
at  levels  greater  than  1,400  pg/L, 
affecting  approximately  0.4  percent  of 
the  population  served  (6,400  people 
from  1.48  million)  (USEPA,  2006a  and 
2006c). 

Because  NIRS  did  not  contain  data  for 
surface  water  systems,  the  Agency 
evaluated  the  results  of  a  survey  funded 
by  the  American  Water  Works 
Association  Research  Foundation  (Frey 
et  al.,  2004)  to  gain  a  better 
understanding  of  the  potential 
occurrence  of  boron  in  surface  water 
systems.  The  AWWARF  study  recruited 
189  PWSs  representing  407  source 
waters  that  covered  41  states.  Of  these 
407  PWS  source  water  samples,  342 
were  returned  and  341  were  analyzed 
for  boron.  Of  these  341  samples, 
approximately  67  percent  (or  228) 
represented  ground  water  sources  and 
33  percent  (or  113)  represented  surface 
water  sources.  None  of  the  113  surface 
water  sources  exceeded  the  boron  HRL 
of  1,400  pg/L  and  the  maximum 
concentration  observed  in  surface  water 
was  345  pg/L.  Extrapolation  of  the  data 
indicates  that  95  percent  of  the  ground 
water  detections  had  boron  levels  less 
than  1 ,054  pg/L;  the  maximum  observed 
concentration  in  ground  water  was 
approximately  3,300  pg/L.  Seven  of  the 
228  ground  water  sources  (from  5 
systems)  had  boron  concentrations 
greater  than  1,400  pg/L  (Seidel,  2006). 

d.  Preliminary  Determination.  The 
Agency  has  made  a  preliminary 
determination  not  to  regulate  boron 
with  an  NPDWR.  While  boron  was 
found  at  levels  greater  than  the  HR^. 

(and  V2  the  HRL)  in  several  of  the 
ground  water  systems  surveyed  by 
NIRS,  it  was  not  found  at  levels  greater 
than  the  HRL  (or  V2  the  HRL)  in  the 
surface  waters  sources  evaluated  in  the 
AWWARF  study.  Taking  this  surface 
water  information  into  account,  the 
Agency  believes  that  the  overall 
national  occurrence  and  exposure  from 
both  surface  and  ground  water  systems 
together  is  likely  to  be  lower  than  the 
values  observed  for  the  NIRS  ground 
water  data.  Because  boron  is  not  likely 
to  occur  at  levels  of  concern  when 
considering  both  surface  and  ground 
waters  systems,  the  Agency  believes  that 
a  national  primary  drinking  water 
regulation  does  not  present  a 


meaningful  opportunity  for  health  risk 
reduction.  i 

The  Agency  encourages  those  States 
with  public  water  systems  that  have 
boron  at  concentrations  above  the  HRL 
to  evaluate  site-specific  protective 
measures  and  to  consider  whether  State- 
level  guidance  (or  some  other  type  of 
action)  is  appropriate.  The  Agency  also 
plans  to  update  the  Health  Advisory  for 
boron  to  provide  more  recent  health 
information.  The  updated  Health 
Advisory  will  provide  information  to 
any  States  with  public  water  systems 
that  may  have  boron  above  the  HRL. 

2  and  3.  Mono-  and  Di-Acid  Degradates 
of  Dimethyl  Tetrachloroterephthalate 
(DCPA) 

a.  Background.  Dimethyl 
tetrachloroterephthalate  (DCPA),  a 
synthetic  organic  compound  (SOC) 
marketed  under  the  trade  name 
“Dacthal,”  is  a  pre-emergent  herbicide 
historically  used  to  control  weeds  in 
ornamental  turf  and  plants, 
strawberries,  seeded  and  transplanted 
vegetables,  cotton,  and  field  beans.  As  of 
1990,  more  than  80  percent  of  its  use 
was  for  turf,  including  golf  courses  and  j 
home  lawns  (USEPA,  19G0b).  On  July  [ 
27,  2005,  in  response  to  concerns  about 
groundwater  contamination  (especially  | 

for  one  of  the  DCPA  degradates),  the  1 
Agency  published  a  Federal  Register  [ 

notice  announcing  tliat  the  registrant  for  ^ 
Dacthal  had  voluntarily  terminated  a 
number  of  uses  for  products  containing  j 
DCPA  (70  FR  43408;  USEPA,  2005f).  i 

The  only  uses  retained  were  those  for  i 
use  on  sweet  potatoes,  eggplant,  kale  j 

and  turnips.  : 

DCPA  is  not  especially  mobile  or  j 

persistent  in  the  environment.  j 

Biodegradation  and  volatilization  are 
the  primary  dissipation  routes. 

Degradation  of  DCPA  forms  two  j 

breakdown  products,  the  mono-acid  1 

degradate  (or  monomethyl  i 

tetrachloroterephthalate  or  MTP)  and  j 

the  di-acid  degradate  [ 

(tetrachloroterephthalic  acid  or  TPA). 

The  di-acid,  which  is  the  major  1 

degradate,  is  unusually  mobile  and  ; 

persistent  in  the  field,  with  a  potential 
to  leach  into  water  (USEPA,  1998c). 

Several  studies  and  reports  provide 
estimates  of  the  amount  of  DCPA  used 
during  the  1990s  in  the  United  States. 

The  Agency  estimated  that  1.6  million  | 
pounds  of  DCPA  active  ingredient  a.i.  t 
were  used  annually  in  the  early  1990s 
(USEPA,  1998c).  uses  estimated  that  | 

approximately  998  thousand  pounds  of  i 

DCPA  a.i.  were  used  annually  circa  f 
1992  (Thelin  and  Gianessi,  2000).  The  j 
National  Center  for  Food  and  t 

Agricultural  Policy  (NCFAP,  2004)  | 

estimates  that  approximately  1.7  million  | 


■  -  A-  V-^’.  ■'■  i\^' 


T 


24030 


Federal  Register/ Vol.  72,  No.  83 /Tuesday,  May  1,  2007 / Proposed  Rules 


The  Agency  encourages  those  States 
with  public  water  systems  that  have 
detects  for  these  degradates  to  evaluate 
site-specific  protective  measures  and  to 
consider  whether  State-level  guidance 
(or  some  other  type  of  action)  is 
appropriate.  The  Agency  also  plans  to 
update  the  Health  Advisory  for  the 
DCPA  parent  to  include  the  mono  and 
di  acid  degradates,  as  well  as  any  recent 
health  information  related  to  these 
compounds.  The  updated  Health 
Advisory  will  provide  information  to 
any  States  with  public  water  systems 
that  may  have  DCPA  degradates  at 
levels  above  the  HRL. 

4.  l,l-Dichloro-2,2-bis(p-chlorophenyl) 
ethylene  (DDE) 

a.  Background.  DDE  is  a  primary 
metabolite  of  DDT,’ ^  a  pesticide  once 
used  to  protect  crops  and  elinlinate 
disease-carrying  insects  in  the  U.S.  until 
it  was  banned  in  1973.  DDE  itself  has  no 
commercial  use  and  is  only  found  in  the 
environment  as  a  result  of 
contamination  and/or  breakdown  of 
DDT.  While  DDE  tends  to  adsorb 
strongly  to  surface  soil  and  is  fairly 
insoluble  in  water,  it  may  enter  surface 
waters  ft'om  runoff  that  contains  soil 
particles  contaminated  with  DDE.  In 
both  soil  and  water,  DDE  is  subject  to 
photodegradation,  biodegradation,  and 
volatilization  (ATSDR,  2002). 

b.  Health  Effects.  DDE  is  not  produced 
as  a  commercial  product.  This  has 
limited  the  numbers  of  conventional 
studies  that  have  been  performed  to 
assess  toxicological  properties.  Limited 
data  on  DDE,  mostly  from  a  National 
Cancer  Institute  (NCI)  bioassay,  suggest 
that  the  liver  is  the  primary  target  organ 
in  mammalian  species.  However,  the 
NCI  study  did  not  evaluate  a  full  array 
of  noncancer  endpoints.  There  is  an  RfD 
of  0.0005  mg/kg/day  for  the  parent 
pesticide  DDT  based  on  a  NOAEL  of 
0.05  mg/kg/day  from  a  dietary 
subchronic  study  (USEPA,  1996b).  In 
this  study,  liver  lesions  were  identified 
at  a  LOAEL  of  0.25  mg/kg/day.  Data  on 
DDT  identify  effects  on  the  nervous  and 
hormonal  systems  as  adverse  effects  that 
might  also  he  seen  with  DDE  because  it 
is  one  of  DDT’s  primary  metabolites. 

The  limited  data  for  DDE  suggest  that 
any  effects  on  the  nervous  system  are 
less  severe  than  those  seen  with  DDT. 
Endocrine  effects  from  DDE  are 
discussed  in  this  section. 

Based  on  animal  studies  DDE  is  likely 
to  be  carcinogenic  to  humans.  This 
classification  is  based  on  increases  in 
the  incidence  of  liver  tumors,  including 
carcinomas,  in  two  strains  of  mice  and 
in  hamsters  after  dietary  exposure  to 


**  1 ,1  ,l-trichloro-2,2-bis(p-chlorophenyl)ethane. 


DDE.  Some  epidemiological  studies 
suggest  a  possible  association  of  the 
levels  of  DDE  in  serum  with  breast 
cancer.  However,  other  studies  with 
similar  methodologies  do  not  show  any 
association.  DDE  was  mutagenic  in 
mouse  lymphoma  L5178Y  and  Chinese 
hamster  V79  cells  but  negative  in  the 
Ames  assay.  In  the  1988  IRIS,  EPA 
calculated  an  oral  slope  factor  of  0.34 
(mg/kg/day) for  DDE  (USEPA,  1988a). 
For  this  regulatory  determination,  EPA 
calculated  an  oral  slope  factor  from  the 
same  dataset  (from  the  1988  IRIS)  using 
the  EPA  1999  Cancer  Guidelines 
(USEPA,  1999a).  The  revised  slope 
factor  is  1.67  x  10“  ’  (mg/kg/day)  “  ‘ 
resulting  in  a  one-in-a-million  cancer- 
risk  (HRL)  of0.2pg/L. 

There  are  some  indications  that  DDE 
has  an  adverse  impact  on  the  immune 
system  (Banerjee  et  al.,  1996).  Oral 
exposures  to  22  mg/kg/day  for  6  weeks 
suppressed  serum  immunoglobin  levels 
and  antibody  titers.  Inhibition  of 
leucocytes  and  macrophage  migration 
were  observed  at  the  cellular  level. 
Considerable  evidence  exists  that  DDE 
can  act  as  an  endocrine  disrupter  since 
it  hinds  to  the  estrogen  and  androgen 
receptors.  DDE  has  a  stronger  affinity  for 
the  androgen  receptor  than  for  the 
estrogen  receptor.  It  competes  with 
testicular  hormones  for  the  androgen 
receptor  leading  to  receptor-related 
changes  in  gene  expression  (Kelce  et  al., 
1995). 

EPA  evaluated  whether  health 
information  is  available  regarding  the 
potential  effects  on  children  and  other 
sensitive  populations.  Children  and 
adolescents  may  be  sensitive 
populations  for  exposure  to  DDE  due  to 
its  endocrine  disruption  properties. 
Some  data  suggest  that  DDE  can  delay 
puberty  in  males  (ATSDR,  2002). 

c.  Occurrence.  EPA  included  DDE  as 
an  analyte  in  the  UCMR  1.  Because  the 
HRL  for  DDE  (0.2  pg/L)  is  lower  than  the 
minimum  reporting  limit  (MRL)  used 
for  monitoring  (0.8  pg/L),  EPA  used. the 
MRL  value  to  evaluate  occurrence  and 
exposure.  The  MRL  is  within  the  10““’ 
to  the  10“^  cancer  risk  range  for  DDE. 

In  evaluating  the  UCMR  l  data,  EPA 
found  that  approximately  0.03  percent 
(or  1)  of  the  3,867  PWSs  sampled  had 
a  detection  of  DDE  at  the  MRL  of  0.8  pg/ 
L,  affecting  approximately  0.01  percent 
of  the  population  served  (or  18,000 
people  from  226  million)  (USEPA. 

2006a  and  2006b). 

The  uses  NAWQA  program  included 
DDE  as  an  analyte  in  its  1992-2001 
monitoring  survey  of  ambient  surface 
and  ground  waters  across  the  United 
States.  EPA  evaluated  the  results  of  the 
provisional  data,  which  are  available  on 
the  Web  (Martin  et  al.,  2003;  Kolpin  and 


Martin,  2003),  as  a  supplemental  source 
of  occurrence  information.  While  the 
uses  detected  DDE  in  both  surface  and 
ground  waters,  95  percent  of  the 
samples  from  the  various  land  use 
settings  were  less  than  0.006  pg/L  (the 
uses  reporting  limit).  The  maximum 
surface  water  concentration,  0.062  pg/L 
(agricultural  setting),  and  the  maximum 
ground  water  concentration,  0.008  pg/L 
(agricultural  setting),  are  both  less  than 
0.2  pg/L  (the  DDE  HRL). 

d.  Preliminary  Determination.  The 
Agency  has  made  a  preliminary 
determination  not  to  regulate  DDE  with 
an  NPDWR.  Because  DDE  appears  to 
occur  infrequently  at  levels  of  concern 
in  PWSs,  the  Agency  believes  that  a 
national  primary  drinking  water 
regulation  does  not  present  a 
meaningful  opportunity  for  health  risk 
reduction.  DDE  was  detected  in  only 
one  of  the  PWSs  monitored  under  the 
UCMR  1  at  a  level  greater  than  the  MRL 
(0.8  pg/L),  a  concentration  that  is  within 
the  10"“*  to  the  10"*  cancer  risk  range. 

In  addition,  ambient  water  data  from  the 
uses  indicate  that  the  maximum 
concentrations  detected  in  surface  and 
ground  water  were  less  than  the  HRL  of 
0.2  pg/L. 

EPA  recognizes  that  DDE  is  listed  as 
a  probable  human  carcinogen.  For  this 
reason,  the  Agency  encourages  those 
States  with  public  water  systems  that 
might  have  DDE  above  the  HRL  to 
evaluate  site-specific  protective 
measures  and  to  consider  whether  State- 
level  guidance  (or  some  other  type  of 
action)  is  appropriate. 

5.  1,3-Dichloropropene  (1,3-DCP; 
Telone) 

a.  Background.  1,3-Dichloropropene  . 
(1,3-DCP),  a  synthetic  volatile  organic 
compound,  is  used  as  a  pre-plant  soil 
fumigant  to  control  nematodes  and 
other  pests  in  soils  to  be  planted  with 
all  types  of  food  and  feed  crops.  1,3-DCP 
is  typically  injected  12"  to  18"  beneath 
the  soil  surface  and  can  only  be  used  by 
certified  handlers  (USEPA,  1998b).  To 
mitigate  risks  to  drinking  water,  1999 
labeling  requirements  restrict  the  use  of 
1,3-DCP: 

•  In  areas  with  shallow  ground  water 
and  vulnerable  soils  in  certain  northern 
tier  States  (ND,  SD.  WI,  MN,  NY,  ME. 
NH.  VT.  MA.  UT,  and  MT); 

•  In  fields  within  100  feet  of  a 
drinking  water  well;  and 

•  In  areas  overlying  karst  geology. 


Karst  is  a  type  of  typKigraphy  that  is  formed  by 
the  dissolution  and  collapse  of  soluble  rocks 
(typically  limestone  and  dolomite).  According  to 
the  Karst  Waters  Institute,  as  excerpted  by  USGS 
(2006),  common  geological  characteristics  of  karst 
regions  that  influence  human  use  of  its  land  and 
water  resources  include  ground  subsidence. 
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Estimates  of  national  annual  use 
during  the  1990s  vary  widely,  from 
approximately  23  to  40  million  pounds 
of  active  ingredient  a.i.  Based  on 
information  from  a  1991  data  call-in  and 
other  sources,  EPA  estimates  that 
approximately  23  million  pounds  of  1,3- 
DCP  a.i.  were  used  annually  from  1990 
10  1995  (USEPA,  1998b).  NCFAP  (2004) 
estimates  that  approximately  40  million 
pounds  a.i.  were  used  in  1992  and 
approximately  35  million  pounds  a.i; 
were  used  in  1997. 

1,3-Dichloropropene  is  listed  as  a  TRI 
chemical  and  releases  are  reported  from 
facilities  in  17  States  over  a  time  period 
covering  1988  to  2003  (although  not  all 
States  had  facilities  reporting  releases 
every  year)  (USEPA,  2006e).  Air 
emissions  appear  to  account  for  most  of 
the  on-site  (and  total)  releases  and 
generally  declined  between  1988  and 
2003.  A  sharp  decrease  in  air  emissions 
is  evident  between  1995  and  1996. 
Surface  water  discharges  are  minor 
compared  to  air  emissions  and  no 
obvious  trend  is  evident  between  1988 
and  2003.  Reported  underground 
injection,  releases  to  land,  and  off-site 
releases  are  generally  insignificant. 

b.  Health  Effects.  Chronic  and 
subchronic  exposures  to  1,3-DCP  at 
doses  of  12.5  mg/kg/day  and  above  in 
animal  dietary  studies  indicate  that  1,3- 
DCP  is  toxic  to  organs  involved  in 
metabolism  (liver),  excretion  of 
conjugated  metabolites  (e.g.,  urinary 
bladder  and  the  kidney)  and  organs 
along  the  portals  of  entry  (e.g., 
forestomach  for  oral  administration; 
mucous  membrane  of  the  nasal  passage 
and  lungs  for  inhalation  exposure). 
Exposure  to  1,3-DCP  has  not  been 
shown  to  cause  reproductive  or 
developmental  effects.  Neither 
reproductive  nor  developmental  toxicity 
were  observed  in  a  two-generation 
reproductive  study  in  rats  or  in 
developmental  studies  in  rats  and 
rabbits  at  maternal  inhalation 
concentrations  up  to  376  mg/m^ 

(USEPA,  2000a).  Even  concentrations 
that  produced  parental  toxicity  did  not 
produce  reproductive  or  developmental 
effects  (USEPA,  2000a). 

An  RfD  of  0.03  mg/kg/day  for  1,3-DCP 
(USEPA,  2000a)  has  been  established 
using  a  benchmark  dose  (BMD)  analysis 
based  on  a  two-year  chronic  bioassay 
(Stoh  et  al.,  1995)  in  which  chronic 
irritation  (forestomach  hyperplasia)  and 
significant  body  weight  reduction  were 
the  critical  and  co-critical  effects, 
respectively.  A  reference  concentration 
(RfC)  of  0.02  mg/m^  was  derived  from  a 
two-year  bioassay  (Lomcix  et  al.,  1989), 


sinkhole  collapse,  ground  water  contamination,  and 
unpredictable  water  supply. 


which  observed  histopathology  in  the 
nasal  epithelium. 

Under  the  proposed  cancer  risk 
assessment  guidelines,  the  weight  of 
evidence  for  evaluation  of  1,3-DCP’s 
ability  to  cause  cancer  suggest  that  it  is 
likely  to  be  carcinogenic  to  humans 
(USEPA,  2000a).  This  characterization  is 
supported  by  tumor  observations  in 
chronic  animal  bioassays  for  both 
inhalation  and  oral  routes  of  exposure. 

The  oral  cancer  slope  factors 
calculated  from  clu'onic  dietary,  gavage 
and  inhalation  data  ranged  from  5  x 
10~2  to  1  X  10“^  (mg/kg/day) Due  to 
uncertainties  in  the  delivered  doses  in 
some  studies,  EPA  (IRIS)  recommended 
using  the  oral  slope  factor  of  1  x  10“’ 
(mg/kg/day)  “  ’  from  an  NTP  (1985) 
study.  Using  this  oral  slope  factor,  EPA 
calculated  an  HRL  of  0.4  pg/L  at  the 
10 cancer  risk  level. 

EPA  also  evaluated  whether  health 
information  is  available  regarding  the 
potential  effects  on  children  and  other 
sensitive  populations.  No  human  or 
animal  studies  are  available  that  have 
examined  the  effect  of  1 ,3-DCP  exposure 
on  juvenile  subjects.  Therefore,  its 
effects  on  children  are  unknown. 
Developmental  studies  in  rats  and 
rabbits  show  no  evidence  of 
developmental  effects  and  therefore  it  is 
unlikely  that  1,3-DCP  causes 
developmental  toxicity. 

c.  Occurrence.  EPA  included  1 ,3-DCP 
as  an  analyte  in  the  UCM  Round  1  and 
UCM  Roimd  2  surveys.  The  MRLs  for 
UCM  Round  1  ranged  from  0.02  to  10 
pg/L  and  the  MRLs  for  UCM  Round  2 
ranged  from  0.08  to  1  pg/L.  EPA  also 
analyzed  for  1,3-DCP  using  the  samples 
from  the  small  systems  that  were 
included  in  the  UCMR  1  survey.  The 
■  MRL  used  for  the  UCMR  1  survey  was 
0.5  pg/L.  Because  some  of  these 
reporting  limits  exceeded  the  thresholds 
of  interest,  the  occurrence  analyses  may 
result  in  an  underestimate  of  systems 
affected  (USEPA,  2006a,  2006b  and 
2006c).  However,  the  MRL  values  used 
for  UCM  Round  1  and  UCM  Round  2  as 
well  as  UCMR  1  are  within  the  10“"*  to 
the  10  “®  cancer  risk  range. 

The  UCM  Round  1  Cross  Section  data 
indicate  that  approximately  0.16  percent 
(or  15)  of  the  9,164  PWSs  sampled  had 
detections  of  1,3-DCP  at  levels  greater 
than  0.2  pg/L  (V2  the  HRL),  affecting 
approximately  0.86  percent  of  the 
population  served  (or  438,000  of  51 
million).  The  UCM  Round  1  Cross 
Section  data  also  indicate  the  same 
values  when  the  data  are  analyzed  using 
0.4  pg/L  (the  HRL).  That  is,  0.16  percent 
(or  15)  of  9,164  PWSs  sampled  had 
detections  greater  than  0.4  pg/L  (the 
HRL),  affecting  approximately  0.86 
percent  of  the  population  served  (or 


438,000  of  51  million  people).  The  99th 
percentile  of  all  detections  is  2  pg/L  and 
the  maximum  reported  value  is  2  pg/L. 

The  UCM  Round  2  Cross  Section  data 
indicate  that  approximately  0.30  percent 
(or  50)  of  the  16,787  PWSs  sampled  had 
detections  of  1,3-DCP  at  levels  greater 
than  0.2  pg/L  (V2  the  HRL),  affecting 
approximately  0.42  percent  of  the 
population  served  (or  193,000  of  46 
million).  The  UCM  Round  2  Cross 
Section  data  indicate  that  approximately 
0.23  percent  (or  38)  of  the  16,787  PWSs 
sampled  had  detections  of  1,3-DCP  at 
levels  greater  than  0.4  pg/L  (the  HRL), 
affecting  approximately  0.33  percent  of 
the  population  served  (or  152,000  of  46 
million).  The  99th  percentile  of  all 
detections  is  39  pg/L  and  the  maximum 
reported  value  is  39  pg/L. 

Because  the  sample  preservative  used 
may  have  resulted  in  potential 
underestimates  of  occurrence  for  the 
UCM  Rounds  1  and  2  data,  EPA 
subsequently  analyzed  for  1,3-DCP 
using  the  samples  provided  by  796  of 
the  small  systems  included  in  the  recent 
UCMR  1  survey.  None  of  the  3,719 
samples  from  these  796  small  systems 
(serving  a  population  of  2.8  million)  had 
detects  of  1,3-DCP  at  levels  greater  than 
0.5  pg/L  (the  minimum  reporting  limit 
used  for  the  analysis  of  1,3-DCP  and  a 
level  that  is  slightly  higher  than  the 
HRL). 

EPA  also  evaluated  several  sources  of 
supplemental  information,  which 
included: 

•  The  National  Pesticide  Survey, 

•  The  Pesticides  in  Ground  Water 
Database, 

•  A  well  water  survey  submitted  by 
the  registrant  of  Telone  (1,3-DCP), 

•  The  uses  VOC  National  Synthesis 
Random  Source  Water  Survey,  and 

•  The  uses  VOC  National  Synthesis 
Focused  Source  Water  Survey. 

As  part  of  the  National  Pesticide 
Survey,  EPA  collected  samples  from 
approximately  1,300  community  water 
systems  and  rural  drinking  water  wells 
between  1988  and  1990.  The  NPS 
included  cis  and  trans  1,3-DCP  as 
analytes  in  the  monitoring  survey. 
Neither  compound  was  detected  in  the 
survey  using  a  minimum  reporting  limit 
of  0.010  pg/L  (USEPA,  1990a). 

The  Pesticides  in  Ground  Water 
Database  (USEPA,  1992b)  indicates  that 

1,3-DCP  was  found  in  6  of  21,270 
ground  water  wells  sampled  in  7  States. 
The  6  wells  with  positive  detections  for 

1,3-DCP  included  3  wells  in  California 
(at  concentrations  ranging  from  0.890  to 
31.0  pg/L),  2  wells  in  Florida  (at 
concentrations  of  0.279  to  7.83  pg/L), 
and  1  well  in  Montana  (at 
concentrations  of  18  to  140  pg/L).  While 
most  or  all  of  these  6  wells  had 
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concentrations  greater  than  the  HRL  for 
1,3-DCP,  the  overall  percentage  of 
positive  wells'detections  was  less  than 
0.1  percent. 

In  1998,  the  registrant  for  Telone  (1,3- 
DCP)  submitted  a  private  well  water 
study  to  the  Agency.  The  well  water 
survey  covered  5  regions  where  Telone 
was  used  intensively  and  evaluated  518 
wells  (-5,800  samples)  for  the  presence 
of  1,3-DCP.  Of  the  518  wells,  65  had 
detectable  levels  of  1,3-DCP  and/or  its 
metabolites  at  levels  greater  than  0.015 
pg/L  (the  detection  limit  for  1,3-DCP 
was  0.015  pg/L  and  the  metabolites  were 
0.023  pg/L).  None  of  the  wells  exceeded 
0.2  pg/L  (a  level  half  the  EPA-derived 
HRL  for  1,3-DCP)  (USEPA,  2004e  and 
2004f). 

For  the  Random  Source  Water  Survey, 
the  uses  collected  samples  from  954 
source  waters  that  supply  community 
water  systems  between  1999  and  2000. 
For  the  Focused  Source  Water  Smrvey, 
the  uses  collected  451  samples  from 
134  source  waters  that  supply 
community  water  systems  between  1999 
and  2001.  The  USGS  included  1,3-DCP 
as  an  analyte  in  both  surveys.  The  USGS 
did  not  detect  1,3-DCP  in  any  of  the 
source  water  samples  from  the  Random 
Source  Water  Survey  using  a  reporting 
limit  of  0.2,  pg/L  (a  level  that  is  one-half 
the  HRL  for  1,3-DCP).  In  addition,  the 
USGS  did  not  detect  1 ,3-DCP  in  any  of 
the  source  water  samples  in  the  Focused 
Source  Water  Survey  using  a  detection 
limit  of  0.024  pg/L  for  cis-1,3- 
dichloropropene  and  0.026  pg/L  for 
trans-l,3-dichloropropene  (levels  that 
are  about  16  times  lower  than  the  HRL 
for  1,3-DCP)  (Ivahnenko  et  al.,  2001; 
Grady,  2003;  Delzer  and  Ivahnenko, 
2003a). 

d.  Preliminary  Determination.  The 
Agency  has  made  a  preliminary 
determination  not  to  regulate  1 ,3-DCP 
with  an  NPDWR.  Because  1,3-DCP 
appears  to  occur  infrequently  at  health 
levels  of  concern  in  PWSs,  the  Agency 
believes  that  a  national  primary 
drinking  water  regulation  does  not 
present  a  meaningful  opportunity  for 
health  risk  reduction.  While  1,3-DCP 
was  detected  in  the  UCM  Round  1  (late 
1980s)  and  the  UCM  Roimd  2  (mid 
1990s)  surveys,  it  was  not  detected  in  a 
subsequent  evaluation  of  796  small 
systems  from  the  UCMR  1  survey.  In 
addition,  the  USGS  did  not  detect  1,3- 
DCP  in  two  occurrence  studies 
performed  between  1999  and  2001  using 
monitoring  levels  that  were  lower  than 
the  HRL.  EPA  believes  the  1999 
pesticide  labeling  requirements,  which 
are  intended  to  mitigate  risks  to 
drinking  water,  may  be  one  reason  for 
the  lack  of  occurrence  of  1,3-DCP  at 


levels  of  concern  in  subsequent 
monitoring  surveys. 

EPA  recognizes  that  1 ,3- 
dichloropropene  is  listed  as  a  probable 
human  carcinogen.  For  this  reason,  the 
Agency  encourages  those  States  with 
public  water  systems  that  may  have  1 ,3- 
dichloropropene  above  the  HRL  to 
evaluate  site-specific  protective 
measures  and  to  consider  whether  State- 
level  (or  some  other  type  of  action)  is 
appropriate.  The  Agency  also  plans  to 
update  the  Health  Advisory  document 
for  1,3-DCP  to  provide  more  recent 
health  information.  The  updated  Health 
Advisory  will  provide  information  to 
any  States  with  public  water  systems 
that  may  have  1,3-DCP  above  the  HRL. 

6  and  7.  2,4-  and  2,6-Dinitrotoluenes 
(2,4-  and  2,6-DNT) 

a.  Background.  2,4-  and  2,6- 
dinitrotoluene  (DNT),  semi-volatile 
organic  compounds,  are  two  of  6 
isomers  of  dinitrotoluene. 
Dinitrotoluenes  are  used  in  the 
production  of  polyurethane  foams, 
automobile  air  bags,  dyes,  ammunition, 
and  explosives,  including 
trinitrotoluene  or  TNT  (HSDB,  2004b 
and  2004c:  ATSDR,  1998).  Neither  2,4- 
nor  2,6-DNT  occur  naturally.  They  are 
generally  produced  as  individual 
isomers  or  as  a  mixture  called  technical 
grade  DNT  (tg-DNT).  Technical  grade 
DNT  primarily  contains  a  mixture  of 
2,4-DNT  and  2,6-DNT  with  the 
remainder  consisting  of  the  other 
isomers  and  minor  contaminants  such 
as  TNT  and  mononitrotoluenes  (HSDB, 
2004b). 

No  recent  quantitative  estimates  of 
DNT  production  or  use  are  available. 
The  Hazardous  Substances  Data  Bank 
(HSDB,  2004b)  cites  a  1980  EPA 
Ambient  Water  Quality  Criteria 
Document  that  places  combined  2,4- 
and  2,6-DNT  production  at  272,610,000 
pounds  in  1975. 

Both  2,4-DNT  and  2,6-DNT  are  listed 
as  TRI  chemicals.  TRI  data  for  2,4-DNT 
are  reported  from  facilities  in  21  States 
over  a  time  period  covering  1988  to 
2003.  Total  releases  nationally  in  2003 
were  14,899  lbs.  Releases  of  all  kinds 
(off-site  releases  and  on-site  air,  surface, 
underground  injection,  and  land 
releases)  declined  in  the  early  1990s, 
and  then  peaked  again  around  1999- 
2001.  On-site  air  emissions  and  surface 
water  releases  of  2,4-DNT  were 
generally  the  most  consistent  (least 
fluctuating)  types  of  releases,  with 
surface  water  releases  generally 
declining  over  the  period  on  record 
(USEPA,  2006f). 

TRI  data  for  2,6-DNT  are  reported 
from  facilities  in  10  States  over  a  time 
period  covering  1988  to  2003  (with  no 


more  than  9  States  having  reporting 
facilities  in  any  one  year).  Total 
reported  releases  for  2003  were  10,937 
lbs.  Trends  for  2,6-DNT  are  similar  to 
those  for  2,4-DNT.  The  TRI  data  for  2,6- 
DNT  show  a  trend  of  declining  releases 
in  the  late  1980s  and  early  1990s,  and 
a  subsequent  peak  around  1999-2001. 
On-site  air  emissions  and  surface  water 
discharges  are  the  most  consistent  types 
of  release  for  2,6-DNT  and  surface  water 
discharges  exhibit  a  declining  trend 
(USEPA,  2006f). 

In  addition,  TRI  lists  mixed  DNT 
isomer  releases  as  a  separate  category 
over  the  same  time  period  (1990-2003). 
TRI  releases  of  mixed  isomers  were 
reported  from  facilities  in  9  States,  with 
no  more  than  7  States  having  reporting 
facilities  in  any  one  year.  Total  releases 
in  2003  were  13,790  lbs.  Underground 
injections  made  up  the  bulk  of  on-site 
releases  during  the  1990s,  but 
diminished  thereafter.  Air  emissions 
remained  relatively  constant.  Surface 
water  discharges  and  releases  to  land 
were  generally  insignificant  but  peaked 
in  2003.  Off-site  releases  varied  widely. 
Total  releases  peaked  in  1993  and  1997, 
and  generally  diminished  in  recent 
years  (USEPA,  2006f). 

b.  Health  Effects.  In  experimental 
animal  studies,  2,4-  and  2,6-DNT  appear 
to  be  acutely  toxic  at  moderate  to  high 
levels  (LDso’s  ranging  from  180  to 
1 ,954  mg/kg)  when  administered  orally. 
In  subacute  studies  (4  weeks)  conducted 
by  Lee  et  al.  (1978),  dogs,  rats,  and  mice 
were  fed  2,4-DNT  and  studied  for  toxic 
effects.  A  NOAEL  of  5  mg/kg/day  was 
established;  decreased  body  weight  gain 
and  food  consumption,  neurotoxic 
signs,  and  lesions  in  the  brain,  kidneys, 
and  testes  occurred  at  25  mg/kg/day  (the 
highest  dose  tested). 

Subchronic  studies  in  mice,  rats,  and 
dogs  that  administered  2,4-  and  2,6-DNT 
in  the  diet  produced  similar  effects  in 
all  species.  All  species  exposed  to  2,4- 
DNT  exhibited  methemoglobinemia, 
anemia,  bile  duct  hyperplasia 
sometimes  accompanied  by  hepatic 
degeneration,  and  depressed 
spermatogenesis.  Neurotoxicity  and 
renal  degeneration  occurred  in  dogs  at 
a  dose  level  of  20  mg/kg/day  of  2,6-DNT 
(Lee  et  al.,  1976).  At  a  dose  level  of  25 
mg/kg/day  of  2,4-DNT,  male  and  female 
dogs  developed  impaired  muscle 
movement  and  paralysis, 
methemoglobinemia,  aspermatogenesis, 
hemosiderosis  of  the  spleen  and  liver, 
cloudy  swelling  of  the  kidneys,  and 
lesions  of  the  brain  (Ellis  et  al.,  1985). 


LDm  =  An  estimate  of  a  single  dose  that  is 
expected  to  cause  the  death  of  50%  of  the  exposed 
animals.  It  is  derived  from  experimental  data. 
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These  doses  vyrere  determined  to  be 
LOAELs  for  these  studies. 

2,4-DNT  has  been  shown  to  cause 
reproductive  effects  in  rats,  mice,  and 
dogs  (Ellis  et  al.,  1979;  Lee  et  al.,  1985; 
Hong  et  al.,  1985;  Ellis  et  al.,  1985).  Ellis 
etal.  (1979)  observed  effects  in  rats 
following  dietary  exposure  after  a  dose 
of  35  mg/kg/ day  but  not  5  mg/kg/day 
over  3  generations.  Male  mice  fed  2,4- 
DNT  for  13  weeks  exhibited  testicular 
degeneration  and  atrophy  and  decreased 
spermatogenesis  at  95  mg/kg/day  (Hong 
etal.,  1985).  In  another  reproductive 
study,  dogs  exhibited  mild  to  severe 
testicular  degeneration  and  reduced 
spermatogenesis  (Ellis  et  al.,  1985) 
when  administered  2,4-DNT  in  capsules 
at  25  mg/kg/day.  There  are  currently  no 
studies  of  the  reproductive  or 
developmental  toxicity  of  2,6-DNT 
although  a  subchronic  study  in  dogs 
identified  atrophy  of  spermatogenic 
cells  in  males  suggesting  a  one-  or  two- 
generation  study  as  a  data  need  for  2,6- 
DNT. 

Some  studies  evaluated  the  effects  of 
DNT  in  the  form  of  a  technical  mixture' 
(tg-DNT).  In  a  study  by  Price  et  al. 

(1985),  the  teratogenic  potential  of  tg- 
DNT  (containing  approximately  76 
percent  2,4-DNT  and  19  percent  2,6- 
DNT)  was  investigated  in  rats.  The 
study  was  conducted  in  two  phases  to 
evaluate  the  possible  teratogenicity  of 
DNT  as  well  as  DNT  effects  on  postnatal 
development.  For  the  first  phase,  rats 
were  administered  0,  14,  35,  37.5,  75, 
100,  or  150  mg/kg/day  of  DNT  in  corn 
oil  by  gavage.  In  the  postnatal  phase, 
rats  were  administered  14,  35,  37.5,  75, 
or  100  mg/kg/day  of  DNT  in  corn  oil  by 
gavage.  The  NOAEL  and  LOAEL  for 
developmental  toxicity  were  14  and  35 
mg/kg/day,  respectively,  based  on 
signiHcant  increases  in  relative  liver  and 
spleen  weight  in  the  fetuses  of  dams 
administered  DNT  at  levels  of  35  mg/kg/ 
day  or  greater.  No  teratogenic  toxicity 
was  seen  in  the  study  rats. 

In  chronic  exposures,  oral  dietary 
administratipn  of  2,4-DNT  to  dogs 
primarily  affected  the  nervous  system, 
erythrocytes,  and  biliary  tract  (Ellis  et 
al.,  1979, 1985).  Based  on  neurotoxicity, 
hematologic  changes,  and  effects  on  the 
bile  ducts  in  dogs,  the  LOAEL  was 
determined  to  be  1.5  mg/kg/day  and  the 
NOAEL  was  0.2  mg/kg/day.  EPA 
established  an  RfD  of  0.002  mg/kg/day 
for  2,4-DNT  (USEPA,  1992c)  based  on 
this  study.  An  uncertainty  factor  of  100, 
to  account  for  interspecies  and 
intraspecies  variability,  was  applied  to 
derive  the  RfD. 

EPA  established  an  RfD  of  0.001  mg/ 
kg/day  for  2.6-DNT  (USEPA,  1992c). 

This  RfD  was  also  based  on 
neurotoxicity,  Heinz  body  formation, 


biliary  tract  hyperplasia,  liver  and 
kidney  histopathology,  and  death  in 
beagle  dogs  that  were  fed  gelatin 
capsules  containing  2,6-DNT  daily  for 
up  to  13  weeks  (Lee  et  al.,  1976).  The 
NOAEL  for  this  study  was  4  mg/kg/day, 
and  an  uncertainty  factor  of  3,000  (100 
for  inter-  and  intra-species  variability, 

10  for  the  use  of  a  subchronic  study,  3 
to  account  for  the  limited  database)  was 
applied  to  derive  the  RfD. 

DNT  is  likely  to  be  carcinogenic  to 
humans  (classified  as  a  B2  carcinogen; 
USEPA,  1990c).  This  is  based  on 
significant  increases  in  hepatocellular 
carcinoma  and  mammary  gland  tumors 
in  female  rats  fed  DNT  (98  percent  2,4- 
DNT  with  2  percent  2,6-DNT)  in  the  diet 
in  a  two-year  study  (Ellis  et  al.,  1979). 
The  tumor  incidence  in  the  female  rats 
was  used  to  establish  a  slope  factor  of 
6.67  X  10“  ‘  according  to  the  1999  EPA 
guidelines.  Concentrations  of  5  pg/L,  0.5 
pg/L,  and  0.05  pg/L  are  associated  with 
carcinogenic  risks  of  10  “4, 10“®,  and 
10  respectively.  There  were  no 
studies  found  in  the  literature  that 
evaluated  the  effects  of  2,4-  or  2,6-DNT 
on  children.  There  is  evidence  that  the 
pups  and  fetuses  from  dams 
administered  tg-DNT  had  significant 
increases  in  relative  liver  and  spleen 
weights  (Price  et  al.,  1985).  DNT  toxicity 
may  be  different  in  children,  compared 
to  adults,  since  it  undergoes 
bioactivation  in  the  liver  and  by  the 
intestinal  microflora  (ATSDR,  1998). 
Newborns  may  be  more  sensitive  to 
DNT-related  methemoglobinemia 
because  an  enzyme  that  protects  against 
increased  levels  of  methemoglobin  is 
inactive  for  a  short  duration 
immediately  after  birth  (Gruener  1976; 
ATSDR,  1998).  However,  there  are  no 
experimjental  data  on  differences  in 
children’s  responses  to  2,4-/2,6-DNT. 

c.  Occurrence.  EPA  included  both  2,4- 
and  2,6-DNT  as  analytes  in  the  UCMR 
1.  Because  the  HRL  for  both  2,4-  and 

2,6-DNT  (0.05  pg/L)  is  lower  than  the 
minimum  reporting  limit  used  for 
monitoring  (MRL  of  2  pg/L),  EPA  used 
the  MRL  to  evaluate  occurrence  and 
exposure.  The  MRL  is  within  the  lO"** 
to  the  10  cancer  risk  range  for  either 
2,4-  or  2,6-DNT.  In  evaluating  the 
UCMR  1  data,  EPA  found  that  1  of  the 
3,866  PVVSs  sampled  (or  0.03  percent) 
detected  2,4-DN’r  at  the  MRL  of  2  pg/L, 
affecting  0.02  percent  of  the  population 
served  (or  38,000  people  from  226 
million).  None  of  the  3,866  PWSs 
sampled  (serving  226  million)  detected 

2,6-DNT  at  the  MRL  of  2  pg/L  (USEPA, 
2006a  and  2006b). 

EPA  also  evaluated  the  results  of  a 
uses  review  of  3  highway  and  urban 
runoff  studies  (Lopes  and  Dionne, 

1998).  These  studies  showed  no  detects 


for  either  2,4-  or  2,6-DNT  using  a 
reporting  limit  of  5  pg/L  (a  value  within 
the  10“^  to  10“®  risk  range). 

d.  Preliminary  Determination.  The 
Agency  has  made  a  preliminary 
determination  not  to  regulate  2,4-  or  2,6- 
DNT  with  an  NPDWR.  Because  2,4-  and 

2,6-DNT  appear  to  occur  infrequently  at 
levels  of  concern  in  PWSs,  the  Agency 
believes  that  a  national  primary 
drinking  water  regulation  does  not 
present  a  meaningful  opportunity  for 
health  risk  reduction.  2,4-DNT  was 
detected  only  once  at  a  minimum 
reporting  level  that  is  within  the  10“'‘ 
to  the  10“*^  cancer  risk  range,  while  2,6- 
DNT  was  not  detected  at  this  same  level 
in  any  of  the  PWSs  monitored  under  the 
UCMR  1. 

EPA  recognizes  that  2,4-  and  2,6-DNT 
are  listed  as  probable  human 
carcinogens.  For  this  reason,  the  Agency 
encourages  those  States  with  public 
water  systems  that  may  have  either  2,4- 
or  2,6-DNT  above  the  HRL  to  evaluate 
site-specific  protective  measures  and  to 
consider  whether  State-level  guidance 
(or  some  other  type  of  action)  is 
appropriate.  The  Agency’s  original 
Health  Advisories  for  2,4-  and  2,6-DNT 
were  developed  for  military 
installations.  Because  the  Agency 
recognizes  that  2,4-  and  2,6-DNT  may 
still  be  found  at  some  military  sites,  the 
Agency  has  updated  the  Health 
Advisories  to  reflect  recent  health 
effects  publications.  The  Health 
Advisories  are  available  for  review  in 
the  docket.  The  updated  Health 
Advisories  will  provide  information  to 
any  States  with  public  water  systems 
that  may  have  either  2,4-  or  2,6-DNT 
above  the  HRL. 

8.  s-Eihyl  dipropylthiocarbamate  (EPTC) 

a.  Background.  EPTC,  a  synthetic 
organic  compound,  is  a  thiocarbamate 
herbicide  used  to  control  weed  growth 
during  the  pre-emergence  and  early 
post-emergence  stages  of  weed 
germination.  First  registered  for  use  in 
1958,  EPTC  is  used  across  the  U.S.  in 
the  agricultural  production  of  a  number 
of  crops,  most  notably  corn,  potatoes, 
dried  beans,  alfalfa,  and  snap  beans. 
EPTC  is  also  used  residentially  on  shade 
trees,  annual  and  perennial 
ornamentals,  and  evergreens  (USEPA, 
1999c). 

Estimates  of  EPTC  usage  in  the  United 
States  suggest  a  decline  from 
approximately  17  to  21  million  pounds 
active  ingredient  in  1987  to 
approximately  7  to  9  million  pounds 
active  ingredient  in  1999.  TRI  data  from 
1995  to  2003  indicate  that  most  on-site 
industrial  releases  of  EPTC  tend  to  be 
releases  to  air  and  underground 
injections.  Surface  water  discharges  are 
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minimal  in  comparison  (USEPA,  2006g). 
Total  releases  for  2003  were  2,183  lbs. 

Environmental  fate  data  indicate  that 
EPTC  would  not  be  persistent  under 
most  environmental  conditions. 
Volatilization  into  the  atmosphere  and 
degradation  by  soil  organisms  appear  to 
be  the  primary  dissipation  routes.  EPTC 
has  a  low  affinity  for  binding  to  the  soil 
so  the  potential  to  leach  to  ground  water 
does  exist.  If  EPTC  reaches  ground 
water,  volatilization  is  less  likely  to 
occm  (USEPA,  1999c). 

b.  Health  Effects.  In  acute  animal 
toxicity  studies,  EPTC  was  shown  to  be 
moderately  toxic  via  oral  and  dermal 
routes  and  highly  toxic  via  inhalation 
exposures.  EPTC  is  a  reversible 
cholinesterase  (ChE)  inhibitor.  Similar 
to  other  thiocarbamates,  it  does  not 
produce  a  consistent  ChE  inhibition 
profile.  There  was  no  consistent  pattern 
observed  in  any  of  the  toxicity  studies 
with  regard  to  species,  duration  of 
treatment,  or  the  type  of  ChE  enzyme 
measured.  Typically,  studies  showed 
inhibition  of  plasma  ChE  with  dose- 
related  decreases  in  red  blood  cell  and 
brain  ChE  activity.  Some  studies  have  i 
shown  that  brain  ChE  activity  was 
inhibited  without  any  effect  on  either 
plasma  or  erythrocyte  ChE  activities. 
Other  studies  illustrated  erythrocyte 
ChE  inhibition  with  no  effect  on  either 
plasma  or  brain  ChE  (USEPA,  1999c).  In 
a  primary  eye  irritation  study  in  rabbits, 
technical  grade  EPTC  was  shown  to  be 
slightly  irritating  (USEPA,  1999c). 

In  subchronic  and  chronic  studies 
performed  in  both  rats  and  dogs,  there 
was  a  dose-related  increase  in  the 
incidence  and  severity  of 
cardiomyopathy,  a  disorder  of  the  heart 
muscle  (Mackenzie,  1986;  USEPA, 
1999c).  An  increase  in  the  incidence 
and  severity  of  degenerative  effects 
(neuronal  and/or  necrotic  degeneration) 
in  both  the  central  and  peripheral 
nervous  system  was  observed  in  rats 
and  dogs  following  exposure  to  EPTC 
(USEPA,  1999c). 

EPA  derived  an  RfD  of  0.025  mg/kg/ 
day  for  EPTC  (USEPA,  1990d:  USEPA, 
1999c).  This  value  was  calculated  using 
a  NOAEL  of  2.5  mg/kg/day  from  a  study 
by  Mackenzie  (1986).  An  uncertainty 
factor  of  100  was  applied  for  inter-  and 
intraspecies  differences.  The  critical 
effect  associated  with  the  RfD  is 
cardiomyopathy  (disease  of  the  heart 
muscle).  In  the  reregistration  of  EPTC, 
the  application  of  a  ten- fold  Food 
Quality  Protection  Act  (FQPA)  factor 
was  recommended  in  order  to  be 
protective  against  residential  exposures 
of  infants  and  children.  The  Agency 
derived  the  HRL  for  EPTC  using  the  RfD 
of  0.025  mg/kg/day  and  a  20  percent 
relative  source  contribution.  The  HRL  is 


calculated  to  be  0.175  mg/L  or  175  pg/ 

L. 

The  Agency  used  long-term  studies  in 
mice  and  rats  and  short-term  studies  of 
mutagenicity  to  evaluate  the  potential 
for  carcinogenicity  (USEPA,  1990d). 
Based  on  these  data  and  using  EPA’s 
1999  Guidelines  for  Carcinogen  Risk 
Assessment,  EPTC  is  not  likely  to  be 
carcinogenic  to  humans  (USEPA, 

1999a). 

EPA  also  evaluated  whether  health 
information  is  available  regarding  the 
potential  effects  on  children  and  other 
sensitive  populations.  Data  do  not 
suggest  increased  pre-  or  post-natal 
sensitivity  of  children  and  infants  to 
EPTC  exposure.  In  animal  studies, 
adverse  developmental  effects  (i.e., 
decreased  fetal  body  weight  and 
decreased  litter  size)  were  only  seen  at 
doses  that  were  toxic  to  the  mother 
(USEPA,  1999c).  Results  from  both 
developmental  and  reproductive  studies 
indicate  that  there  are  only  minimal 
adverse  effects.  The  behavior  patterns  of 
children  that  lead  to  heightened 
opportunities  for  exposure  in  the  indoor 
environment  and  the  need  for  a 
developmental  neurotoxicity  study  lead 
OPP  to  recommend  the  application  of  a 
ten-fold  FQPA  factor  for  EPTC. 

However,  EPA  did  not  apply  this  factor 
in  the  screening  analysis  because  it  does 
not  apply  to  programs  other  than  the 
pesticide  registrations. 

c.  Occurrence.  EPA  included  EPTC  as 
an  analyte  in  the  UCMR  1.  None  of  the 
3,866  PWSs  sampled  (serving  a 
population  of  226  million)  had  detects 
of  EPTC  at  the  MRL  of  1  pg/L.  Hence, 
these  data  indicate  that  no  occurrence 
and  exposure  is  expected  at  levels 
greater  than  87.5  pg/L  (V2  the  HRL)  and 
greater  than  175  pg/L  (the  HRL) 

(USEPA,  2006a  and  2006b). 

EPA  also  evaluated  several  sources  of 
supplemental  information,  which 
included: 

•  The  National  Pesticide  Survey, 

•  The  Pesticides  in  Ground  Water 
Database,  and 

•  The  provisional  pesticide  results 
from  the  1992-2001  USGS  NAWQA 
survey  of  ambient  surface  and  ground 
waters  across  the  U.S. 

As  part  of  the  National  Pesticide 
Survey,  EPA  collected  samples  from 
approximately  1,300  community  water 
systems  and  rural  drinking  water  wells 
between  1988  and  1990.  The  NPS 
included  EPTC  as  an  analyte  in  the 
monitoring  survey.  EPTC  was  not 
detected  using  a  minimum  reporting 
limit  of  0.15  pg/L  (USEPA,  1990a). 

The  Pesticides  in  Ground  Water 
Database  (USEPA,  1992b)  indicates  that 
EPTC  was  found  in  2  of  1,752  ground 
water  wells  that  were  sampled  in  10 


States.  Both  contaminated  wells  were  in 
Minnesota.  The  detected  concentrations 
ranged  from  0.01  to  0.33  pg/L.  All  of 
these  positive  detections  are  less  than 
the  HRL  of  175  pg/L,  as  well  as  87.5 
pg/L  (V2  the  HRL). 

The  USGS  NAWQA  program  included 
EPTC  as  an  analyte  in  its  1992-2001 
monitoring  survey  of  ambient  surface 
and  ground  waters  across  the  United 
States.  EPA  evaluated  the  results  of  the 
provisional  data,  which  are  available  on 
the  Web  (Martin  et  ai,  2003;  Kolpin  and 
Martin,  2003).  While  the  USGS  detected 
EPTC  in  both  surface  and  ground 
waters,  95  percent  of  the  samples  from 
the  various  land  use  settings  were  less 
than  or  equal  to  0.018  pg/L.  The 
estimated  maximum  surface  water 
concentration,  29.6  pg/L  (mixed  land 
use  settings),  and  the  maximum  ground 
water  concentration,  0.45  pg/L 
(agricultural  settings),  are  both  less  than 
175  pg/L  (the  EPTC  HRL). 

d.  Preliminary  Determination.  The 
Agency  has  made  a  preliminary 
determination  not  to  regulate  EPTC  with 
an  NPDWR.  Because  EPTC  does  not 
appear  to  occur  at  health  levels  of 
concern  in  PWSs,  the  Agency  believes 
that  a  national  primary  drinking  water 
regulation  does  not  present  a 
meaningful  opportunity  for  health  risk 
reduction.  Wbile  EPTC  has  been  found 
in  ambient  waters,  it  was  detected  only 
at  levels  less  than  the  HRL  (as  well  as 
V2  the  HRL)  and  it  was  not  found  in  the 
UCMR  1  survey  of  public  water 
supplies. 

9.  Fonofos 

a.  Background.  Fonofos,  an 
organophosphate,  is  a  soil  insecticide 
used  to  control  pests  such  as  com 
root  worms,,  cutworms,  symphylans  (i.e., 
garden  centipedes),  and  wireworms. 
Primarily  used  on  com  crops,  fonofos 
was  also  used  on  other  crops  such  as 
asparagus,  beans,  beets,  com,  onions, 
peppers,  tomatoes,  cole  crops,  sweet 
potatoes,  peanuts,  peas,  peppermint, 
plantains,  sorghum,  soybeans, 
spearmint,  strawberries,  sugarcane, 
sugar  beets,  white  (Irish)  potatoes,  and 
tobacco  (USEPA,  1999d). 

Fonofos  was  scheduled  for  a 
reregistration  decision  in  1999. 
However,  before  the  review  was 
completed,  the  registrant  requested 
voluntary  cancellation.  The  cancellation 
was  annoimced  in  the  Federal  Register 
on  May  6,  1998  (63  FR  25033  (USEPA. 
1998d)),  with  an  effective  date  of 
November  2, 1998,  plus  a  one-year  grace 
period  to  permit  the  exhaustion  of 
existing  stocks  (USEPA,  1999d). 

NCFAP  data  indicate  that  fonofos  use 
declined  significantly  during  the  1990s 
(NCFAP,  2004).  According  to  NCFAP, 


approximately  3.2  million  pounds  of 
fonofos  a.i.  were  applied  annually 
around  1992  and  approximately  0.4 
million  pounds  a.i.  were  applied 
annually  around  1997.  The  U.S. 
Geological  Survey  (USGS)  estimates  an 
average  of  2. 7  million  pounds  a.i.  were 
used  annually  around  1992  (Thelin  and 
Gianessi,  2000). 

Fonofos  is  moderately  persistent  in 
soil  and  its  persistence  depends  on  soil 
type,  organic  matter,  rainfall,  and 
sunlight.  Since  fonofos  adsorbs 
moderately  well  to  soil,  it  is  not  readily 
leached  or  transported  to  ground  water 
but  it  can  be  transported  to  surface 
waters  in  runoff.  Fonofos  is  rapidly 
degraded  by  soil  microorganisms 
(Extoxnet,  1993).  Fonofos  tends  to 
volatilize  from  wet  soil  and  water 
surfaces,  but  the  process  is  slowed  by 
adsorption  to  organic  material  in  soil, 
suspended  solids,  and  sediment  (HSDB, 
2004d). 

b.  Health  Effects.  Fonofos  (like  many 
organophosphates)  is  toxic  to  humans 
and  animals.  Case  reports  and  acute  oral 
toxicity  studies  in  animals  indicate  that 
oral  exposure  to  fonofos  induces  clinical 
signs  of  toxicity  that  are  typical  of 
cholinesterase  inhibitors.  In  humans, 
accidental  exposures  produced 
symptoms  of  acute  intoxication,  nausea, 
vomiting,  salivation,  sweating,  muscle 
twitches,  decreased  blood  pressure  and 
pulse  rate,  pinpoint  pupils,  profuse 
salivary  and  bronchial  secretions, 
cardiorespiratory'  arrest,  and  even  death 
in  1  exposed  individual  (Hayes,  1982; 
Pena  Gonzalez  et  ai,  1996). 

In  animals,  clinical  signs  of  exposure 
included  tremors,  salivation,  diarrhea, 
and  labored  breathing  (USEPA,  1996c). 
Chronic  exposure  studies  also  indicated 
that  oral  administration  of  fonofos 
inhibits  cholinesterase  (Banerjee  et  al., 
1968;  Cockrell  et  al.,  1966;  Hodge,  1995; 
Horner,  1993;  Miller,  1987;  Miller  et  al., 
1979;  Pavkov  and  Taylor,  1988; 

Woodard  etaJ.,  1969).  Cholinesterase 
inhibition  is  one  of  the  critical  effects 
associated  with  the  RfD,  which  was 
verified  by  EPA  (USEPA,  1991)  at  0.002 
mg/kg/day.  EPA  derived  the  RfD  of 
0.002  mg/kg/day  using  a  NOAEL  of  0.2 
mg/kg/day  (Hodge,  1995)  and  a  100-fold 
uncertainty  factor  to  account  for  inter- 
and  intraspecies  differences. 

Fonofos  is  classifted  as  an  unlikely 
human  carcinogen  (Group  E)  because 
there  is  no  evidence  of  carcinogenic 
potential  in  the  available  long-term 
feeding  studies  in  rats  and  mice 
(Banerjee  et  al.,  1968;  Pavkov  and 
Taylor,  1988;  Sprague  and  Zwicker, 
1987).  In  addition,  fonofos  does  not 
apMar  to  be  mutagenic  (USEPA,  1996c). 

EPA  evaluated  whether  health 
information  is  available  regarding  the 


potential  effects  on  children  and  other 
sensitive  populations.  In  the  available 
developmental  studies  with  rabbits 
(Sauerhoff,  1987)  and  mice  (Minor  et  al., 
1982;  Pulsford,  1991),  no  developmental 
effects  were  observed  at  oral  doses  as 
high  as  1.5  mg/kg/day  in  the  rabbit 
(highest  dose  tested)  nor  in  mice  at 
doses  as  high  as  2.0  mg/kg/day  (Minor 
et  al.,  1982;  Pulsford,  1991).  However, 
in  mice,  effects  were  noted  at  higher 
dose  levels.  These  effects  included  an 
increase  in  the  incidence  of  variant 
sternebrae  ossifications  (at  6  mg/kg/day 
or  greater)  and  a  slight  dilation  of  the 
fourth  brain  ventricle  in  offspring  (at  4 
mg/kg/day  or  greater).  No 
developmental  neurotoxicity  study  with 
fonofos  is  available  for  further 
assessment  of  this  endpoint.  In  a  three- 
generation  reproduction  study  in  rats 
(Woodard  et  al.,  1968),  no  treatment- 
related  adverse  effects  were  observed  at 
the  2  dose  levels  used  in  this  study,  0.5 
and  1.58  mg/kg/day. 

The  Agency  oelieves  that  the  current 
RfD  is  adequately  protective  of  children. 
The  current  fonofos  RfD  of  0.002  mg/kg/ 
day  is  1000-fold  lower  than  the  NOAEL 
observed  in  the  Woodard  et  al.  (1968) 
developmental  studies. 

Using  the  RfD  of  0.002  mg/kg/day  for 
fonofos  and  a  20  percent  screening 
relative  source  contribution,  the  Agency 
derived  an  HRL  of  0.014  mg/L  and 
rounded  to  0.01  mg/L  (or  10  pg/L). 

c.  Occurrence.  EPA  included  fonofos 
as  an  analyte  in  the  UCMR  1  List  2 
Screening  Survey.  None  of  the  2,306 
samples  from  the  295  PWSs  sampled 
(serving  a  population  of  41  million) 
contained  detects  for  fonofos  at  the  MRL 
of  0.5  pg/L.  Hence,  these  data  indicate 
that  no  occurrence  and  exposure  is 
expected  at  levels  greater  than  5  pg/L 
(V2  theiflRL)  and  greater  than  10  pg/L 
(the  HRL)  (USEPA,  2006a  and  2006b). 

The  USGS  NAWQA  program  included 
fonofos  as  an  analyte  in  its  1992-2001” 
monitoring  survey  of  ambient  surface 
and  ground  waters  across  the  United 
States.  EPA  evaluated  the  results  of  the 
provisional  data,  which  are  available  on 
the  Web  (Martin  et  al.,  2003;  Kolpin  and 
Martin,  2003).  While  the  USGS  detected 
fonofos  in  both  surface  and  ground 
waters,  95  percent  of  the  samples  from 
the  various  land  use  settings  were  less 
than  0.003  pg/L  (the  reporting  limit). 

The  maximum  surface  water 
concentration,  1.20  pg/L  (agricultural 
setting),  and  the  maximum  ground 
water  concentration,  0.009  pg/L 
(agricultural  setting),  are  both  less  than 
10  pg/L  and  less  than  5  pg/L  (the  fonofos 
HRL  and  V2  the  HRL). 

d.  Preliminary  Determination.  The 
Agency  has  made  a  preliminary 
determination  not  to  regulate  fonofos 


with  an  NPDWR.  Because  fonofos  does 
not  appeEU*  to  occur  at  health  levels  of 
concern  in  PWSs,  the  Agency  believes 
that  a  national  primary  drinking  water 
regulation  does  not  present  a 
meaningful  opportunity  for  health  risk 
reduction.  While  fonofos  has  been 
found  in  ambient  waters,  it  was  detected 
only  at  levels  less  than  the  HRL  (as  well 
as  V2  the  HRL)  and  it  was  not  found  in 
UCMR  1  Screening  Survey  of  public 
water  supplies.  Fonofos  was  voluntarily 
cancelled  in  1998  and  the  Agency 
expects  any  remaining  stocks  and 
releases  into  the  environment  to  . 
decline.  In  addition,  since  fonofos  tends 
to  bind  strongly  to  soil,  any  releases  to 
the  environment  are  not  likely  to 
contaminant  source  waters. 

10.  Terbacil 

a.  Background.  Terbacil,  a  synthetic 
organic  compound,  is  a  selective 
herbicide  used  to  control  broadleaf 
weeds  and  grasses  on  terrestrial  food/ 
feed  crops  (e.g.,  apples,  mint, 
peppermint,  spearmint,  and  sugarcane), 
terrestrial  food  (e.g.,  asparagus, 
blackberry,  boysenberry,  dewberry, 
loganberry,  peach,  raspberry, 
youngberry,  and  strawberry),  terrestrial 
feed  (e.g.,  alfalfa,  forage,  and  hay)  and 
forest  trees  (e.g.,  cottonwood)  (USEPA, 
1998e). 

In  1998,  EPA  estimated  that 
agricultural  usage  of  terbacil  consumed 
approximately  221,000  to  447,000 
pounds  of  active  ingredient  annually 
and  non -agricultural  usage  consumed 
approximately  9,000  to  14,000  pounds. 
These  estimates  are  based  on  data 
collected  mostly  between  1990  and 
1995,  and  in  some  cases  as  early  as  1987 
(USEPA,  1998e).  According  to  NCFAP 
(2004),  approximately  298,000  pounds 
of  terbacil  a.i.  were  applied  annually  in 
agriculture  around  1992  and 
approximately  342,000  pounds  a.i.  were 
applied  around  1997. 

Terbacil  is  listed  as  a  TRI  chemical 
emd  data  are  reported  from  one  or  more 
facilities  in  a  single  state,  Texas,  for  the 
time  period  covering  1995  to  1997. 
During  this  three-year  period,  all 
reported  releases  were  on-site  releases 
to  surface  water  that  varied  between 
3,000  to  10,000  pounds  annually 
(USEPA,  2006h). 

Terbacil  is  considered  a  persistent 
and  potentially  mobile  herbicide  in 
terrestrial  environments.  Because  of  its 
low  affinity  to  soils,  it  can  potentially 
leach  into  ground  and/or  surface  waters 
(USEPA,  1998e;  Extoxnet,  1994). 

b.  Health  Effects.  In  acute  and 
subchronic  toxicity  studies,  terbacil  is 
practically  non-toxic  (Haskell 
Laboratories,  1965a  and  1965b).  Terbacil 
does  not  cause  dermal  sensitivity  in 
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rabbits  or  guinea  pigs  and  causes  mild 
conjunctival  eye  irritation  in  rabbits 
(Henry,  1986';  Hood,  1966).  In  rats 
exposed  subchronically  to  dietary 
terbacil,  effects  were  seen  at  a  LOAEL  of 
25  mg/kg/ day  and  included  increased 
absolute  and  relative  liver  weights, 
vacuolization,  and  enlargement  of  liver 
cells  (Wazeter  et  a/., 1964;  Haskell 
Laboratories,  1965c). 

A  primary  target  organ  in  rats 
following  exposure  to  terbacil  is  the 
liver.  Chronic  effects  of  dietary  terbacil 
exposure  in  two-year  studies  included 
increases  in  thyroid-to-body.  weight 
ratios,  slight  increases  in  liver  weights 
and  elevated  alkaline  phosphatase 
levels  in  beagle  dogs,  significant 
decreases  in  body  weight  in  rats, 
increases  in  serum  cholesterol  levels 
and  increases  in  liver  to  body  weight 
ratios  in  rats  (Wazeter  et  a/., 1967a; 
Malek,  1993).  In  beagle  dogs,  effects 
were  seen  at  or  above  6.25  mg/kg/day 
(NOAEL  =  1.25  mg/kg/day).  In  rats, 
effects  (i.e.,  decreases  in  body  weight, 
increases  in  liver  weights  and 
cholesterol  levels)  were  seen  at  higher 
levels  (LOAELs  =  56  mg/kg/day  for 
males  and  83  mg/kg/day  for  females). 

Terbacil  is  not  considered  to  be  a 
developmental  or  reproductive  toxicant. 
In  developmental  studies,  maternal 
effects  were  generally  seen  prior  to  or  at 
the  same  levels  as  developmental 
effects.  Haskell  Laboratories  (1980) 
reported  maternal  effects  (i.e.,  decreased 
body  weight)  and  significant  decreases 
in  the  number  of  live  fetuses  per  litter 
due  to  early  fetal  resorption  at  a  LOAEL 
of  62.5  mg/kg/day  in  rats.  In  rabbits 
administered  terbacil  via  gavage,  the 
maternal  and  developmental  LOAELs 
were  equal  (600  mg/kg/day).  Maternal 
toxicity  was  based  on  the  death  of  the 
dams  and  developmental  toxicity  was 
based  on  a  decrease  in  live  fetal  weights 
(Solomon,  1984).  No  reproductive 
effects  were  seen  in  a  three-generation 
study  where  terbacil  was  administered 
to  male  and  female  rats  at  dose  levels  of 
2.5  and  12.5  mg/kg/day  (Wazeter  et  ah, 
1967b). 

Terbacil  is  not  mutagenic.  Terbacil 
was  tested  and  found  negative  in  a 
chromosomal  aberration  study  in  rat 
bone  marrow  cells,  found  negative  in  a 
gene  mutation  assay  (with  and  without 
S9  activation),  and  found  negative  for 
DNA  synthesis  when  tested  up  to 
cytotoxic  levels  in  rats  (Cortina,  1984; 
Haskell  Laboratories, 1984).  Terbacil 
shows  no  evidence  of  carcinogenicity 
and  is  unlikely  to  be  carcinogenic  to 
humans  (Group  E)  (USEPA,  1998e). 

The  RfD  of  0.013  mg/kg/day  for 
terbacil  (USEPA,  1998e)  is  calculated 
from  a  two-year  chronic  study  in  beagle 
dogs.  The  LOAEL  of  6.25  mg/kg/day 


was  based  on  increased  thyroid-to-body 
weight  ratios,  slight  increases  in  liver 
weights,  and  elevated  alkaline 
phosphatase  levels  with  a  NOAEL  of 
1.25  mg/kg/day.  In  deriving  the  RfD,  the 
Agency  applied  an  uncertainty  factor  of 
100  to  account  for  interspecies  and 
intraspecies  differences.  Using  the  RfD 
of  0.013  mg/kg/day  and  applying  a  20 
percent  screening  relative  source 
contribution,  the  Agency  derived  an 
HRL  of  0.090  mg/L  (or  90  g/L)  for 
terbacil. 

EPA  also  evaluated  whether  health 
information  is  available  regarding  the 
potential  effects  on  children  and  other 
sensitive  populations.  In  the  case  of 
terbacil,  the  Agency  determined  that 
there  was  no  need  to  apply  an  FQPA 
factor  to  the  RfD  in  order  to  protect 
children  (USEPA,  1998e).  Other 
potentially  sensitive  subpopulations 
have  not  been  identified. 

c.  Occurrence.  EPA  included  terbacil 
as  an  analyte  in  UCMR  1.  None  of  the 
3,866  PWSs  sampled  (serving  a 
population  of  226  million)  had  detects 
for  terbacil  at  the  MRL  of  2  g/L.  Hence, 
these  data  indicate  that  no  occurrence 
and  exposure  is  expected  at  levels 
greater  than  45  g/L  (V2  the  HRL)  and 
greater  than  90  pg/L  (the  terbacil  HRL) 
(USEPA,  2006a  and  2006b). 

EPA  also  evaluated  several  sources  of 
supplemental  information,  which 
included: 

•  The  National  Pesticide  Survey, 

•  The  Pesticides  in  Ground  Water 
Database,  and 

•  The  provisional  pesticide  results 
from  the  1992-2001  USGS  NAWQA 
survey  of  ambient  surface  and  ground 
waters  across  the  U.S. 

As  part  of  the  National  Pesticide 
Survey,  EPA  collected  samples  from 
approximately  1,300  community  water 
systems  and  rural  drinking  water  wells 
between  1988  aad  1990.  The  NPS 
included  terbacil  as  an  analyte  in  the 
monitoring  survey.  Terbacil  was  not 
detected  using  a  minimum  reporting 
limit  of  1.7  pg/L  (USEPA,  1990a). 

The  Pesticides  in  Ground  Water 
Database  (USEPA,  1992b)  indicates  that 
terbacil  was  found  in  6  of  the  288 
ground  water  wells  tested  for  this 
contaminant  in  6  States.  Terbacil  was 
found  in  1  ground  water  well  in  Oregon 
(at  a  concentration  of  8.9  pg/L)  and  5 
groimd  water  wells  in  West  Virginia 
(with  concentrations  ranging  from  0.3  to 
1.2  pg/L).  All  of  the  positive  detections 
are  less  than  the  HRL  of  90  pg/L,  as  well 
as  45  pg/L  (V2  the  HRL). 

The  USGS  NAWQA  program  included 
terbacil  as  an  analyte  in  its  1992-2001 
monitoring  survey  of  ambient  surface 
and  ground  waters  across  the  United 
States.  EPA  evaluated  the  results  of  the 


provisional  data,  which  are  available  on 
the  Web  (Martin  et  al.,  2003;  Kolpin  and 
Martin,  2003).  While  the  USGS  detected 
terbacil  in  both  surface  and  ground 
waters,  95  percent  of  the  samples  from 
the  various  land  use  settings  were  less 
than  0.034  pg/L  (the  USGS  reporting 
limit).  The  maximum  surface  water 
concentratiorr,  0.54  pg/L  (agricultural 
setting),  and  the  maximum  ground 
water  concentration,  0.891  pg/L  (mixed 
land  use  setting),  are  both  less  than  90 
pg/L  and  less  than  45  pg/L  (the  terbacil 
HRL  and  V2  the  HRL). 

d.  Preliminary  Determination.  The 
Agency  has  made  a  preliminary 
determination  not  to  regulate  terbacil 
with  an  NPDWR.  Because  terbacil  does 
not  appear  to  occur  at  health  levels  of 
concern  in  PWSs,  the  Agency  believes 
that  a  national  primary  drinking  water 
regulation  does  not  present  a 
meaningful  opportunity  for  health  risk 
reduction.  Terbacil  has  been  found  in 
ambient  waters  but  the  levels  were  less 
than  the  HRL  (as  well  as  V2  the  HRL). 

It  was  not  found  in  the  UCMR  1  survey 
of  public  water  supplies. 

11.  1,1,2,2-Tetrachloroethane 

a.  Background.  1, 1,2,2- 
Tetrachloroethane,  a  volatile  organic 
compound,  is  not  known  to  occur 
naturally  in  the  environment  (lARC, 
1979).  Prior  to  the  1980s,  1,1,2,2- 
tetrachloroethane  was  synthesized  for 
use  in  the  production  of  other 
chemicals,  primarily  chlorinated 
ethy  lenes .  1 , 1 , 2 , 2-T  etrachloroethane 
was  also  once  used  as  a  solvent  to  clean 
and  degrease  metals,  in  paint  removers, 
varnishes,  lacquers,  and  photographic 
films,  and  for  oil/fat  extraction  (Hawley, 
1981).  Commercial  production  of 
1,1,2,2-tetrachloroethane  in, the  U.S. 
ceased  in  the  1980s  when  other 
processes  to  generate  chlorinated 
ethylenes  were  discovered  (ATSDR, 
1996). 

Production  of  1,1,2,2- 
tetrachloroethane  in  the  U.S.  was 
approximately  440  million  pounds  in 
1967  (Konietzko,  1984).  Production 
declined  to  an  estimated  34  million 
pounds  by  1974  (ATSDR,  1996). 
Although  U.S.  commercial  production 
ceased  in  the  1980s,  1,1,2,2- 
tetrachloroethane  is  still  generated  as  a 
byproduct  and/or  intermediate  in  the 
production  of  other  chemicals.  TRI  data 
indicate  that  environmental  releases 
have  generally  declined  from  a  high  of 
about  175,000  pounds  in  1988  to  a  low 
of  3,500  pounds  in  2003.  Most  releases 
took  the  form  of  air  emissions,  though 
sujcface  water  discharges  were  also 
documented  nearly  every  year  (USEPA, 
2006i). 
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Volatilization  from  water  or  soil 
surfaces  to  the  atmosphere  appears  to  be 
the  primary  dissipation  route  for  1, 1,2,2- 
tetrachloroethane.  In  subsurface  soils 
and  ground  water,  1, 1,2,2- 
tetrachloroethane  is  subject  to 
biodegradation  by  soil  organisms  and/or 
chemical  hydrolysis  by  water  (ATSDR, 
1996). 

b.  Health  Effects.  Data  on  the  toxicity 
of  1,1,2,2-tetrachloroethane  in  humans 
are  limited,  consisting  of  one 
experimental  inhalation  study,  a  few 
case  reports  of  suicidal  or  accidental 
ingestion,  and  dated  occupational 
studies.  In  most  cases,  there  was  no  ' 
quantification  of  the  exposure. 
Respiratory  and  mucosal  effects,  eye 
irritation,  nausea,  vomiting,  and 
dizziness  were  reported  by  human 
volunteers  exposed  to  1,1,2,2- 
tetrachloroethane  vapors  under 
controlled  chamber  conditions 
(Lehmann  and  Schmidt-Kehl,  1936). 
Effects  from  non-lethal  occupational 
exposures  included  gastric  distress  (i.e., 
pain,  nausea,  vomiting),  headache,  loss 
of  appetite,  an  enlarged  liver,  and 
cirrhosis  (Jeney  et  a/.,  1957;  Lobo- 
Mendonca,  1963;  Minot  and  Smith, 
1921). 

There  have  been  a  variety  of  animal 
studies  in  rats  and  mice  using  both  the 
inhalation  and  oral  exposure  routes. 
Recent  studies  by  the  National 
Toxicology  Program  (NTP,  2004) 
provide  a  detailed  evaluation  of  the 
short-term  and  subchronic  oral  toxicity 
of  1,1,2,2-tetrachloroethane  and  confirm 
many  of  the  observations  from  earlier 
studies.  In  rats  and  mice  exposed  orally, 
the  liver  appears  to  be  the  primary  target 
Organ.  The  RfD  (10  pg/kg/day)  for 

1,1,2,2-tetrachloroethane  was  derived 
from  the  BMDL  for  a  1  standard 
deviation  change  in  relative  liver 
weight,  a  biomarker  for  liver  toxicity.  A 
1,000-fold  uncertainty  factor  was 
applied  in  the  RfD  determination. 

A  National  Cancer  Institute  (1978) 
bioassay  of  1,1,2,2-tetrachloroethane 
found  clear  evidence  of  carcinogenicity 
in  male  and  female  B6C3F1  mice  based 
on  a  dose-related  statistically  significant 
increase  in  liver  tumors.  There  was 
equivocal  evidence  for  carcinogenicity 
in  Osborn  Mendel  rats  because  of  the 
occurrence  of  a  small  number  of  rare- 
for-the  species  neoplastic  and 
preneoplastic  lesions  in  the  livers  of  the 
high  dose  animals.  The  Agency  used  the 
slope  factor  of  8.5  x  lO”^  for  the  tumors 
in  female  mice  to  derive  the  HRL  of  0.4 
|ig/L  for  use  in  the  analysis  of  the 
occurrence  data  for  1,1,2,2- 
tetrachloroethane.  Information  on  the 
reproductive  effects  of  1,1,2,2- 
tetrachloroethane  is  limited.  There  is  a 
single  one-generation  inhalation  study 


that  does  not  follow  a  standard 
methodology  and  examined  a  small 
number  of  rats  (5  females  and  7  males) 
exposed  via  inhalation  to  1  dose  (13.3 
mg/m^).  There  were  no  statistically 
significant  differences  in  the  percentage 
of  females  having  offspring,  number  of 
pups  per  litter,  average  birth  weight,  sex 
ratio,  or  post  natal  offspring  mortality 
(Schmidt  et  al.,  1972).  Effects  on  sperm 
in  male  rats  were  seen  after  oral  (27  mg/ 
kg/ day;  NTP,  2004)  and  inhalation  (13 
mg/m^;  Schmidt  et  al.,  1972)  exposures. 
Similar  effects  were  seen  in  mice  but  at 
higher  doses.  Fetal  toxicity  did  not' 
occur  in  the  absence  of  maternal 
toxicity. 

Developmental  range-finding  studies 
conducted  for  NTP  (1991a  and  b)  found 
that  1,1,2,2-tetrachloroethane  was  toxic 
to  the  dams  and  pups  of  Sprague 
Dawley  rats  and  CD-I  Swiss  mice.  Rats 
were  more  sensitive  than  mice.  The 
NOAEL  in  the  rats  for  both  maternal 
toxicity  and  associated  fetal  toxicity  was 
34  mg/kg/day  with  a  LOAEL  of  98  mg/ 
kg/ day.  In  mice,  the  NOAEL  was  987 
mg/kg/day  and  the  LOAEL  was  2,120 
mg/kg/day. 

EPA  also  evaluated  whether  health 
information  is  available  regarding  the 
potential  effects  on  children  and  other 
sensitive  populations.  Individuals  with 
preexisting  liver  and  kidney  damage 
would  likely  be  sensitive  to  1,1,2,2- 
tetrachloroethane  exposure.  Low  intake 
of  antioxidant  nutrients  (e.g..  Vitamin  E, 
Vitamin  C,  and  selenium)  could  be  a 
p,redisposing  factor  for  liver  damage.  In 
addition,  individuals  with  a  genetically 
low  capacity  to  metabolize 
dichloroacetic  acid  (the  primary 
metabolite  of  1,1,2,2-tetrachloroethane) 
may  be  at  greater  risk  than  the  general 
population  as  a  result  of  1,1,2,2- 
tetrachloroethane  exposure. 

c.  Occurrence.  EPA  included  1,1,2,2- 
tetrachloroethane  as  an  analyte  in  the 
UCM  Round  1  and  UCM  Round  2 
surveys.  EPA  evaluated  the  UCM  Round 

1  Cross  Section  and  the  UCM  Round  2 
Cross  Section  data  at  levels  greater  than 
0.2  pg/L  (V2  the  HRL)  and  greater  than 
0.4  pg/L  (the  HRL)  (USEPA,  2006a  and 
2006c).  The  MRLs  for  UCM  Round  1 
ranged  from  0.1  to  10  pg/L  and  the 
MRLs  for  UCM  Round  2  ranged  from  0.1 
to  2.5  pg/L.  Because  some  of  the 
reporting  limits  exceeded  the  thresholds 
of  interest,  the  occurrence  analyses  may 
result  in  an  underestimate  of  systems 
affected.  However,  all  the  MRL  values 
used  for  UCM  Round  1  and  UCM  Round 

2  are  within  the  10“'*  to  the  lO"*  cancer 
risk  range. 

Analysis  of  UCM  Round  1  Cross 
Section  data  indicates  that 
approximately  0.22  percent  (or  44)  of 
the  20,407  PWSs  sampled  had 


detections  of  1,1,2,2-tetrachloroethane 
at  levels  greater  than  0.20  pg/L  (V2  the 
HRL),  affecting  approximately  1.69 
percent  of  the  population  served  (or  1.6 
million  of  95  million).  The  UCM  Round 
1  Cross  Section  data  indicate  that 
approximately  0.20  percent  (or  41)  of 
the  20,407  PWSs  sampled  had 
detections  of  1,1,2,2-tetrachloroethane 
at  levels  greater  than  0.4  pg/L  (the  HRL), 
affecting  approximately  1.63  percent  of 
the  population  served  (or  1.5  million  of 
95  million).  The  99th  percentile  of  all 
detects  is  112  pg/L  and  the  maximum 
reported  value  is  200  pg/L. 

Analysis  of  the  UCM  Round  2  Cross 
Section  data  indicate  that  approximately 
0.07  percent  (or  18)  of  the  24,800  PWSs 
sampled  had  detections  of  1,1,2,2- 
tetrachloroethane  at  levels  greater  than 
0.2  pg/L  (V2  the  HRL),  affecting 
approximately  0.51  percent  of  the 
population  served  (or  362,000  of  71 
million).  The  UCM  Round  2  Cross 
Section  data  indicate  that  approximately 
the  same  percentage  and  number  of  the 
PWSs  sampled  (0.07  percent  or  17  of  the 
24,800)  had  detections  of  1,1,2,2- 
tetrachloroethane  at  levels  greater  than 
0.4  pg/L  (the  HRL),  affecting 
approximately  0.08  percent  of  the 
population  served  (or  56,000  of  71 
million).  The  99th  percentile  of  all 
detects  is  2  pg/L  and  the  maximum 
reported  value  is  2  pg/L. 

EPA  also  evaluated  several  sources  of 
supplemental  information,  which 
included  the  USGS  VOC  National 
Synthesis  Random  Source  Water  Survey 
and  the  Focused  Source  Water  Survey. 
For  the  Random  Source  Water  Survey, 
the  USGS  collected  samples  from  954 
source  waters  that  supply  community 
water  systems  between  1999  and  2000. 
For  the  Focused  Source  Water  Survey, 
the  USGS  collected  451  samples  from 
134  source  waters  that  supply 
community  water  systems  between  1999 
and  2001.  The  USGS  included  1,1,2,2- 
tetrachloroethane  as  an  analyte  in  both 
surveys  and  did  not  detect  it  in  any  of 
the  source  water  samples  using  a 
reporting  limit  of  0.2  pg/L  (a  level  that 
is  less  than  the  1,1,2,2-tetrachloroethane 
HRL).  In  addition,  USGS  did  not  detect 

1,1,2,2-tetrachloroethane  when  using  a 
detection  level  of  0.026  pg/L  (a  level 
that  is  over  10  times  lower  than  the 

1,1,2,2-tetrachloroethane  HRL)  in  the 
focused  survey  (Ivahnenko  et  al.,  2001, 
Grady,  2003,  Delzer  and  Ivahnenko, 
2003a). 

d.  Preliminary  Determination.  The 
Agency  has  made  a  preliminary 
determination  not  to  regulate  1,1,2,2- 
tetrachloroethane  with  an  NPDWR. 
Because  1,1,2,2-tetrachloroethane 
appears  to  occur  infrequently  at  health 
levels  of  concern  in  PWSs,  the  Agency 
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believes  that  a  national  primary 
drinking  water  regulation  does  not 
present  a  meaningful  opportimity  for 
health  risk  reduction.  While  1, 1,2,2- 
tetrachloroethane  was  detected  in  both 
the  UCM  Round  1  and  the  UCM  Round 
2  surveys,  the  percentage  of  detections 
had  decreased  by  the  time  the  UCM 
Round  2  survey  was  performed  in  the 
mid-1990’s.  In  addition,  the  USGS  did 
not  detect  1,1,2,2-tetrachloroethane  in 
two  subsequent  monitoring  surveys  of 
source  waters  that  supply  community 
water  systems  using  a  reporting  limit 
that  is  less  than  the  1,1,2,2- 
tetrachloroethane  HRL.  The  Agency 
believes  that  this  decrease  in  detections 
occurred  because  commercial 
production  of  1,1,2,2-tetrachloroethane 
ceased  in  the  mid-1980’s.  Hence,  the 
Agency  does  not  expect  1,1,2,2- 
tetrachloroethane  to  occur  in  many 
public  water  systems  today. 

EPA  recognizes  that  1,1,2,2- 
tetrachloroethane  is  listed  as  a  likely 
human  carcinogen.  For  this  reason,  the 
Agency  encourages  those  States  with 
public  water  systems  that  may  have 
1,1,2,2-tetrachloroethane  above  the  HRL 
to  evaluate  site-specific  protective 
measures  and  to  consider  whether  State- 
level  guidance  (or  some  other  type  of 
action)  is  appropriate.  The  Agency  also 
plans  to  update  the  Health  Advisory 
document  for  1,1,2,2-tetrachloroethane 
to  provide  more  recent  health 
information.  The  updated  Health 
Advisory  will  provide  information  to 
any  States  with  public  water  systems 
that  may  have  1,1,2,2-tetrachloroethane 
at  levels  above  the  HRL. 

V.  What  Is  the  Status  of  the  Agency’s 
Evaluation  of  Perchlorate? 

At  this  time,  the  Agency  is  not  making 
a  preliminary  determination  as  to 
whether  a  national  primary  drinking 
water  regulation  is  needed  for 
perchlorate.  However,  the  Agency  has 
placed  a  high  priority  on  maJdng  a 
regulatory  determination  for  perchlorate 
and  will  publish  a  preliminary 
determination  as  soon  as  possible.  EPA 
is  not  able  to  make  a  preliminary 
determination  at  this  time  because,  in 
order  to  evaluate  perchlorate  against  the 
three  SDWA  statutory  criteria,  the 
Agency  believes  additional  information 
may  be  needed  to  more  fully 
characterize  perchlorate  exposure  and 
determine  whether  regulating 
perchlorate  in  drinking  water  presents  a 
meaningful  opportunity  for  health  risk 
reduction.  This  is  particularly  true  if  the 
Agency  uses  food  exposure  data  to  first 
calculate  a  relative  source  contribution 
(RSC)  and  corresponding  health 
reference  level  (HRL)  below  the 
drinking  water  equivalent  level 


(DWEL)  in  order  to  determine 
whether  regulating  perchlorate  would 
present  a  meaningful  opportunity  for 
health  risk  reduction.  However,  the 
Agency  is  considering  several  other 
approaches,  discussed  below,  for 
m^ing  this  statutory  determination  and 
is  requesting  public  comment  on  the 
strengths  and  limitations  of  these 
approaches. 

The  following  sections  explain  why 
EPA  is  not  making  a  preliminary 
regulatory  determination  for  perchlorate 
at  this  time,  and  discusses  the 
information  the  Agency  has  collected  to 
date  (that  may  be  relevant  to  making  a 
preliminary  regulatory  determination), 
the  additional  information  the  Agency  is 
soliciting  in  this  action,  and  options  for 
additional  analyses  that  the  Agency  may 
conduct  to  support  a  regulatojry 
determination.  Sections  V.A  through 
V.D  provide  a  summary  of  the  available 
and  relevant  information/data  that  the 
Agency  has  collected  and  reviewed 
regarding  the  sources  of  perchlorate  in 
the  environment,  its  potential  health 
effects,  and  its  occurrence  in  drinking 
water,  food,  human  mine,  breast  milk, 
and  amniotic  fluid.  Section  V.E  explains 
the  Agency’s  basis  for  not  making  a 
preliminary  regulatory  determination 
for  perchlorate  at  this  time  and  Section 
V.F.  presents  the  options  the  Agency  is 
considering  to  better  characterize 
perchlorate  exposme  and  the  alternate 
approaches  that  EPA  is  considering  for 
making  a  preliminary  regulatory 
determination.  This  action  provides  an 
opportunity  for  the  public  to  submit 
other  relevant  data  that  may  further 
characterize  exposure  to  perchlorate 
through  the  consumption  of  foods  and/ 
or  through  other  pathways  and  to 
comment  on  these  alternate  approaches. 
The  Agency  in  particular  seeks 
comment  on  the  use  of  urine 
biomonitoring  data  in  estimating 
perchlorate  exposure.  The  Agency  will 
consider  any  relevant  information/data 
provided  in  response  to  this  action  as 
the  Agency  determines  whether  to 
regulate  perchlorate  with  a  national 
primary  drinking  water  regulation  and 
how  best  to  proceed  to  address 
perchlorate. 

A.  Sources  of  Perchlorate 

Perchlorate  (CIO4  )  is  an  anion 
commonly  associated  with  the  solid 
salts  of  ammonium,  magnesium, 
potassium,  and  sodium  perchlorate. 
Perchlorate  salts  are  highly  soluble  in 
water,  and  because  perchlorate  sorbs 
poorly  to  mineral  surfaces  and  organic 
material,  perchlorate  can  be  mobile  in 


'*DWEL  =  ((Reference  Dose  x  Body  Weight  of  70 
kg)  /  Drinking  Water  Intake  of  2  L  pter  day). 


surface  and  subsmface  aqueous 
environments.  Although  commonly 
known  as  a  man-made  chemical, 
perchlorate  also  may  be  derived  from 
natural  processes. 

While  perchlorate  has  a  wide  variety 
of  industrial  uses,  it  is  primarily  used  in 
the  form  of  ammonium  perchlorate  as 
an  oxidizer  in  solid  fuels  used  to  power 
rockets,  missiles,  and  fireworks. 
Approximately  90  percent  of 
perchlorate  is  manufactured  for  this 
application  (Wang  et  ah,  2002). 
Perchlorate  can  also  he  present  as  an 
ingredient  or  as  an  impurity  in  road 
flares,  lubricating  oils,  matches, 
aluminum  refining,  rubber 
manufactming,  paint  and  enamel 
manufacturing,  leather  tanning,  paper 
and  pulp  processing  (as  an  ingredient  in 
bleaching  powder),  and  as  a  dye 
mordant. 

Perchlorate  can  also  occur  naturally 
in  the  environment.  Chile  possesses 
caliche  ores  rich  in  sodium  nitrate 
(NaNOa),  which  are  also  a  natural 
source  of  perchlorate  (Schilt,  1979  and 
Ericksen,  1983).  These  Chilean  nitote 
salts  (saltpeter)  have  been  mined  and 
refined  to  produce  commercial 
fertilizers,  which  before  2001  accounted 
for  about  0.14  percent  of  U.S.  fertilizer 
application  (USEPA,  2001  d).  The 
USEPA  (2001d)  conducted  a  broad 
survey  of  fertilizers  and  other  raw 
materials  and  found  that  all  products 
sxurveyed  were  devoid  of  perchlorate 
except  for  those  known  to  contain  or  to 
be  derived  fi'om  mined  Chilean 
saltpeter. 

Perchlorate  has  also  been  found  in 
other  geologic  materials.  Orris  et  al. 
(2003)  measured  perchlorate  at  levels 
exceeding  1,000  parts  per  million  (ppm 
or  mg/kg)  in  several  samples  of  natural 
minerals,  including  potash  ore  from 
New  Mexico  and  Saskatchewan 
(Canada),  playa  crust  firom  Bolivia,  and 
hanksite  fi-om  California. 

Texas  Tech  University  Water 
Resources  Center  conducted  a  large- 
scale  sampling  program  to  determine 
the  source  and  distribution  of 
perchlorate  in  northwest  Texas 
groundwater  (Jackson  et  al.,  2004; 
Rajagopalan  et  al.,  2006).  Perchlorate 
was  detected  at  concentrations  greater 
than  0.5  g/L  in  46  percent  of  public 
wells  and  47  percent  of  private  wells. 
Jackson  et  al.  (2004)  hypothesized  that 
atmospheric  production  and/or  surface 
oxidative  weathering  is  the  somrce  of  the 
perchlorate.  In  related  research, 
Dasgupta  et  al.  (2005)  detected 
perchlorate  in  many  rain  and  snow 
samples  and  demonstrated  that 
perchlorate  is  formed  by  a  variety  of 
simulated  atmospheric  processes 
suggesting  that  natmal,  atmospherically- 
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derived  perchlorate  exists  in  the 
environment.  Barron  et  al.  (2006) 
developed  a  method  for  the  rapid 
determination  of  perchlorate  in 
rainwater  samples,  with  a  detection 
limit  between  70  and  80  ng/L.  Of  the  ten 
rainwater  samples  collected  in  Ireland 
in  2005,  perchlorate  was  detected  in  4 
samples  at  concentrations  between 
0.075  and  0.113  g/L,  and  in  1  other 
sample  at  2.8  g/L.  Kang  et  al.  (2006) 
conducted  seven-day  experiments  to 
detEfmine  if  it  was  possible  to  produce 
perchlorate  by  exposing  various 
chlorine  intermediates  to  UV  radiation 
in  the  form  of  high  intensity  UV  lamps 
and/or  ambient  solar  radiation. 
Perchlorate  formation  was  demonstrated 
in  aqueous  salt  solutions  with  initial 
concentrations  of  hypochlorite,  chlorite, 
or  chlorate  between  100  and  10,000  mg/ 
L. 

After  a  limited  investigation,  the 
Massachusetts  Department  of 
Environmental  Quality  (MA  DEP,  2005) 
found  that  perchlorate  may  be  present 
in  sodium  hypochlorite  solutions  used 
in  water  and  wastewater  treatment 
plants,  and  that  the  level  of  occurrence 
depends  upon  storage  conditions  and 
the  initial  purity  of  the  stock  solution 
(MA  DEP,  2005h  According  to  MA  DEP 
(2005),  the  Town  of  Tewksbury 
conducted  a  small  study  to  evaluate  the 
impact  of  storage  conditions 
(temperature  and  light)  on  a  new 
shipment  of  sodium  hypochlorite  stock 
solution.  Tewksbury  found  that  the 
perchlorate  concentration  in  the  new 
stock  solution  increased  from  0.2  g/L  to 
levels  ranging  from  995  to  6,750  g/L 
depending  on  the  storage  conditions. 
Accounting  for  the  large  dilution  factor 
(e.g.,  20,000  to  1  ratio)  used  in 
chlorination  processes  at  drinking  water 
treatment  plants,  MA  DEP  (2005) 
concluded  that  “absent  additional 
efforts  to  minimize  breakdown  of 
hypochlorite  solutions,  it  would  appear 
that  low  levels  of  the  perchlorate  ion 
(0.2  to  0.4  g/L)  detected  in  a  drinking 
water  supply  disinfected  with  sodium 
hypochlorite  solutions  could  be 
attributable  to  the  chlorination  process.” 

It  is  not  clear  at  this  time  what 
proportion  of  perchlorate  found  in 
public  water  supplies  or  entering  the 
food  chain  comes  from  these  various 
anthropogenic  and  natural  sources.  The 
significance  of  different  sources  • 
probably  varies  regionally.  A  study  by 
Dasgupta  et  al.  (2006)  analyzes  the  three 
principal  sources  of  perchlorate  and 
their  relative  contributions  to  the  food 
chain;  These  are  its  use  as  an  oxidizer 
including  rocket  propellants,  Chilean 
nitrate  used  principally  as  fertilizer,  and 
that  produced  by  natural  atmospheric 
processes. 


B.  Health  Effects 

Perchlorate  can  interfere  with  the 
normal  functioning  of  the  thyroid  gland 
by  competitively  inhibiting  the 
transport  of  iodide  into  the  thyroid. 
Iodide  is  an  important  component  of 
two  thyroid  hormones,  T4  and  T3,  and 
the  transfer  of  iodide  from  the  bFood 
into  the  thyroid  is  an  essential  step  in 
the  synthesis  of  these  two  hormones. 
Iodide  transport  into  the  thyroid  is 
mediated  by  a  protein  molecule  known 
as  the  sodium  (Na+) — iodide  (I-) 
symporter  (NIS).  NIS  molecules  bind 
iodide  with  very  high  affinity,  but  they 
also  bind  other  ions  that  have  a  similar 
shape  and  electric  charge,  such  as 
perchlorate.  The  binding  of  these  other 
ions  to  the  NIS  inhibits  iodide  transport 
into  the  thyroid,  which  can  result  in 
intrathyroidal  iodide  deficiency  and 
consequently  decreased  synthesis  of  T4 
and  T3.  There  is  compensation  for 
iodide  deficiency,  however,  such  that 
the  body  maintains  the  serum 
concentrations  of  thyroid  hormones 
within  narrow  limits  through  feedback 
control  mechanisms.  This  feedback 
includes  increased  secretion  of  thyroid 
stimulating  hormone  (TSH)  from  the 
pituitary  gland,  which  has  among  its 
effects  the  increased  production  of  T4 
and  T3  (USEPA,  2005e).  Sustained 
changes  in  thyroid  hormone  and  TSH 
secretion  can  result  in  thyroid 
hypertrophy  and  hyperplasia  (abnormal 
growth  or  enlargement  of  the  thyroid) 
(USEPA,  2005e). 

*  In  January  2005,  the  National 
Research  Council  (NRC)  of  the  National 
Academies  of  Science  (NAS)  published 
“Health  Implications  of  Perchlorate 
Ingestion,”  a  review  of  the  current  state 
of  the  science  regarding  potential 
adverse'health  effects  of  perchlorate 
exposure  and  mode-of-action  for 
perchlorate  toxicity  (NRC,  2005).  Based 
on  recommendations  of  the  NRC,  EPA 
chose  data  from  the  Greer  et  al.  (2002) 
human  clinical  study  as  the  basis  for 
deriving  a  reference  dose  (RfD)  for 
perchlorate  (USEPA,  2005e).  Greer  et  al. 
(2002)  report  the  results  of  a  well- 
controlled  study  that  measured  thyroid 
iodide  uptake,  hormone  levels,  and 
urinary  iodide  excretion  in  a  group  of  24 
healthy  adults  administered  perchlorate 
doses  orally  over  a  period  of  14  days. 
Dose  levels  ranged  from  0.007  to  0.5  mg/ 
kg/day  in  the  different  experimental 
groups.  No  significant  differences  were 
seen  in  measured  serum  thyroid 
hormone  levels  (T3,  T4,  total  and  free) 
in  any  dose  group.  The  statistical  no 
observed  effect  level  (NOEL)  for 
perchlorate-induced  inhibitioq  of 
thyroid  iodide  uptake  was  0.007  mg/kg/ 
day.  Although  the  NRC  committee 


concluded  that  hypothyroidism  is  the 
first  adverse  effect  in  the  continuum  of 
effects  of  perchlorate  exposure,  NRC 
recommended  that  “the  most  health- 
protective  and  scientifically  valid 
approach”  was  to  base  the  perchlorate 
RfD  on  the  inhibition  of  iodide  uptake 
by  the  thyroid  (NRC,  2005).  NRC 
concluded  that  iodide  uptake  inhibition, 
although  not  adverse,  is  the  key 
biochemical  event  in  the  continuum  of 
possible  effects  of  perchlorate  exposure 
and  would  precede  any  adverse  health 
effects  of  perchlorate  exposure.  The 
lowest  dose  (0.007  mg/kg/day) 
administered  in  the  Greer  et  al.  (2002) 
study  was  considered  a  NOEL  (rather 
than  a  NOAEL)  because  iodide  uptake 
inhibition  is  not  an  adverse  effect  but  a 
biochemical  change  (USEPA,  2005e).  A 
summary  of  the  data  considered  and  the 
NRC  deliberations  can  be  found  in  the 
NRC  report  (2005)  and  the  EPA 
Integrated  Risk  Information  System 
(IRIS)  summary  (USEPA,  2005e). 

The  NRC  recommended  that  EPA 
apply  an  intraspecies  uncertainty  factor 
of  10  to  the  NOEL  to  account  for 
differences  in  sensitivity  between  the 
healthy  adults  in  the  Greer  et  al.  (2002) 
study  and  the  most  sensitive 
population,  fetuses  of  pregnant  women 
who  might  have  hypothyroidism  or 
iodide  deficiency.  Because  the  fetus 
depends  on  an  adequate  supply  of 
maternal  thyroid  hormone  for  its  central 
nervous  system  development  during  the 
first  trimester  of  pregnancy,  iodide 
uptake  inhibition  from  low-level 
perchlorate  exposure  has  been 
identified  as  a  concern  in  connection 
with  increasing  the  risk  of 
neurodevelopmental  impairment  in 
fetuses  of  high-risk  mothers  (NRC, 

2005).  The  NRC  (2005)  viewed  the 
uncertainty  factor  of  10  as  conservative 
and  health  protective  given  that  the 
point  of  departure  is  based  on  a  non- 
adverse  effect  (iodide  uptake  inhibition) 
that  precedes  the  adverse  effect  in  a 
continuum  of  possible  effects  of 
perchlorate  exposure.  NRC  concluded 
that  no  uncertainty  factor  was  needed 
for  the  use  of  a  less-than  chronic  study, 
for  deficiencies  in  the  database,  or  for 
interspecies  variability.. To  protect  the 
most  sensitive  human  population  from 
chronic  perchlorate  exposure,  EPA 
derived  an  RfD  of  0.0007  mg/kg/day 
with  a  ten-fold  total  uncertainty  factor 
from  the  NOEL  of  0.007  mg/kg/day 
(USEPA,  2005e). 

Blount  et  al.  (2006b)  recently 
published  a  study  examining  the 
relationship  between  urinary  levels  of 
perchlorate  and  serum  levels  of  TSH 
and  total  T4  in  2,299  men  and  women 
(ages  12  years  and  older),  who 
participated  in  CDC’s  2001-2002 
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National  Health  and  Nutrition 
Examination  Su^ey  (NHANES).’® 
Blount  et  al.  (2066b)  evaluated 
perchlorate  along  with  covariates 
known  or  likely  to  he  associated  with  T4 
or  TSH  levels  to  assess  the  relationship 
between  perchlorate  and  these 
hormones,  and  the  influence  of  other 
factors  on  this  relationship.  These 
covariates  included  sex,  age,  race/ 
ethnicity,  body  mass  index,  serum 
albumin,  serum  cotinine  (a  marker  of 
tobacco  smoke  exposure),  estimated 
total  caloric  intake,  pregnancy  status, 
post-menopausal  status,  premenarche 
status,  serum  C-reactive  protein,  hours 
fasting  before  sample  collection,  urinary 
thiocyanate,  urinary  nitrate,  and  use  of 
selected  medications.  The  study  found 
that  perchlorate  was  a  signiflcant 
predictor  of  thyroid  hormones  in 
women,  but  not  men.  After  finding 
evidence  of  gender  differences,  the 
researchers  focused  on  further  analyzing 
the  NHANES  data  for  the  1,111  women 
participants.  They  divided  these  1,111 
women  into  two  categories,  higher- 
iodide  and  lower-iodide,  using  a  cut 
point  of  100  pg/L  of  urinary  iodide 
based  on  the  World  Health  Organization 
(WHO)  definition  of  sufficient  iodide 
intake.2o  Hypothyroid  women  were 
excluded  firom  the  analysis.  According 
to  the  study  authors,  about  36  percent 
of  women  living  in  the  United  States 
have  urinary  iodide  levels  less  than  100 
pg/L  (Caldwell  et  al.,  2005).  For  women 
with  urinary  iodide  levels  less  than  100 
pg/L,  the  study  found  that  iminary 
perchlorate  is  associated  with  a  decrease 
in  (a  negative  predictor  for)  T4  levels 
and  an  increase  in  (a  positive  predictor 
for)  TSH  levels.  For  women  with 
urinary  iodide  levels  greater  than  or 
equal  to  100  pg/L,  the  researchers  found 
that  perchlorate  is  a  significant  positive 
predictor  of  TSH  but  not  a  predictor  of 
T4.  The  study  found  that  perchlorate 
was  not  a  significant  predictor  of  T4  or 
TSH  in  men.  The  researchers  state  that 
perchlorate  could  be  a  surrogate  for 
another  unrecognized  determinant  of 
thyroid  function.  Also,  the  study  reports 
that  while  large  doses  of  perchlorate  are 
known  to  decrease  thyroid  function,  this 
is  the  first  time  an  association  of 
decreased  thyroid  function  has  been 
observed  at  these  low  levels  of 
perchlorate  exposure.  Of  note  is  that  the 
vast  majority  of  the  participants  in  this 
group  had  urinary  levels  of  perchlorate 
corresponding  to  estimated  dose  levels 

while  CDC  researchers  measured  urinary 
perchlorate  concentration  for  2,820  NHANES 
participants,  TSH  and  total  T4  serum  levels  were 
only  available  for  2,299  of  these  participants. 

WHO  notes  that  the  prevalence  of  goiter  begins 
to  increase  in  populations  with  a  median  iodide 
intake  level  below  100  pg/L  (WHO,  1994). 


that  are  below  the  RfD  of  0.0007  mg/kg/ 
day.  The  clinical  significance  of  the 
variations  in  T4/TSH  levels,  which  were 
generally  within  normal  limits,  has  not 
been  determined.  The  researchers  noted 
several  limitations  of  the  study  (e.g., 
assumption  that  urinary  perchlorate 
correlates  with  perchlorate  levels  in  the 
stroma  and  tissue  and  preference  for 
measurement  of  firee  T4  as  opposed  to 
total  T4)  and  recommended  that  these 
findings  be  confirmed  in  at  least  one 
more  large  study  focusing  on  women 
with  low  urine  iodide  levels.  It  is  also 
not  known  whether  the  association 
between  perchlorate  and  thyroid 
hormone  levels  is  causal  or  mediated  by 
some  other  correlate  of  both,  although 
the  relationship  between  urine 
perchlorate  and  total  TSH  and  T4  levels 
persisted  after  statistical  adjustments  for 
some  additional  covariates  known  to 
predict  thyroid  hormone  levels  (e.g., 
total  kilocalorie  intake,  estrogen  use, 
and  serum  C-reactive  protein  levels).  A 
planned  follow-up  study  will  include 
additional  measures  of  thyroid  health 
and  function  (e.g.,  TPO-antibodies,  ft'ee 
T4).  As  EPA  proceeds  towards  a 
regulator)'  determination  for 
perchlorate,  the  Agency  will  continue  to 
review  any  new  findings/studies  on 
perchlorate  and  their  relationship  to 
thyroid  function  as  they  become 
available. 

C.  Occurrence  in  Water,  Food,  and 
Humans 

1.  Sources  of  Perchlorate.  Section 
V.A.  summarizes  the  potential  sources 
of  perchlorate  in  the  environment. 

2.  Studies  on  Perchlorate  Occurrence 
in  Public  Drinking  Water  Systems  and/ 
or  Drinking  Water  Sources.  EPA 
included  perchlorate  as  an  analyte  in 
the  1999  Unregulated  Contaminant 
Monitoring  Regulation  (UCMR  1)  and 
collected  drinking  water  occurrence 
data  for  perchlorate  from  3,858  public 
water  systems  (PWSs)  between  2001  and 
2005.  EPA  analyzed  the  available  UCMR 
1  data  on  perchlorate  at  concentrations 
greater  than  or  equal  to  4  pg/L,  the 
minimum  reporting  limit  (MRL)  for  EPA 
Method  314.0.21  7^0  Agency  found  that 
approximately  4.1  percent  (or  160)  of 
3,858  PWSs  that  sampled  and  reported 
under  UCMR  1  had  at  least  1  andytical 
detection  of  perchlorate  (in  at  least  1 
entry/sampling  point)  at  levels  greater 
than  or  equal  to  4  pg/L.  These  160 
systems  are  located  in  26  states  and  2 
territories.  Of  these  160  PWSs,  8  are 
small  systems  (serving  10,000  or  fewer 
people)  and  152  are  large  systems 

EPA  Method  314.0  was  the  analytical  method 
approved  and  used  for  UCMR  1  at  the  time  of  data 
collection. 


(serving  more  than  10,000  people). 
Approximately  1.9  percent  (or  637)  of 
the  34,193  samples  collected  (by  these 
3,858  PWSs)  had  positive  detections  of 
perchlorate  at  levels  greater  than  or 
equal  to  4  pg/L.  The  maximum  reported 
concentration  of  perchlorate  was  420 
pg/L,  which  was  found  in  a  surface 
water  sample  from  a  PWS  in  Puerto 
Rico.  The  average  concentration  of 
perchlorate  for  those  samples  with 
positive  detections  for  perchlorate  was 
9.85  pg/L  and  the  median  concentration 
was  6.40  pg/L. 

These  160  PWSs  (with  at  least  1 
analytical  detection  for  perchlorate  at 
levels  greater  than  or  equal  to  4  pg/L) 
serve  approximately  7.5  percent  (or  16.8 
million)  of  the  225  million  people 
served  by  the  3,858  PWSs  that  sampled 
and  reported  results  under  UCMR  1. 

The  16.8  million  population-served 
value  represents  the  total  number  of 
people  served  by  the  160  PWSs  with  at 
least  one  detect.  Not  all  people  served 
by  these  systems  necessarily  have 
perchlorate  in  their  drinking  water. 
Some  of  these  160  public  water  systems 
have  multiple  entry  points  to  the 
distribution  system  and  not  all  of  the 
entry  points  sampled  had  positive 
detections  for  perchlorate  in  the  UCMR 
1  survey.  An  alternative  approach  to  the 
system-level  assessment  of  populations 
served  is  to  use  an  assessment  at  the 
entry  (sampling)  point  level.22  EPA  does 
not  have  population-served  values  for 
each  entry  point  at  the  system  level. 
However,  an  assessment  can  be 
performed  by  assuming  that  each  entry 
(or  sampling)  point  at  a  public  water 
system  serves  an  equal  proportion  of  the 
total  population-served  by  the  system. 

In  other  words,  for  the  alternative 
assessment,  the  population  served  by 
each  system  is  assumed  to  be  equally 
distributed  across  all  entry  (or  sampling) 
points  at  each  system.  For  example,  if  a 
system  serves  a  million  people  and  has 
5  entry  points,  it  is  assumed  that  each 
entry  point  serves  200,000  people. 
Using  this  approach  and  counting  only 

EPA  acknowledges  that  uncertainties  exist  in 
the  population-served  estimates  for  this  alternative 
assessment  since  the  population  for  a  system  is 
assumed  to  be  equally  distributed  across  the  entry 
points  for  that  system.  Because  the  actual 
population-served  by  an  entry  point  is  not  known, 
this  alternative  approach  has  an  equal  chance  of 
underestimating  or  overestimating  the  actual 
population-served  by  entry  points  with  positive 
detections  for  perchlorate.  In  addition,  this 
approach  could  underestimate  the  population 
served  that  is  potentially  exposed  to  perchlorate 
and  overestimate  the  level  of  exposure  because  it 
can  not  incorporate  the  effects  of  mixing  of  water 
between  different  entry  points  within  the 
distribution  system.  This  is  because  the  approach 
cannot  account  for  the  dilution  that  may  occur 
when  water  that  has  no  detections  of  perchlorate  is 
mixed  within  the  distribution  system  with  water 
that  has  posiUve  detections  for  perchlorate. 
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the  population  served  for  the  entry 
points  with  positive  detections 
(concentrations  greater  than  or  equal  to 
4  pg/L),  the  total  population  served  by 
these  entry  points  with  perchlorate  , 
detections  is  approximately  5  million. 
-Section  V.E  provides  the  number  of 
systems  and  population-served 
estimates  for  other  thresholds  of 
interest.  • 

The  California  Department  of  Health 
Services  (CA  DHS)  began  monitoring  for 
perchlorate  in  1997.  In  1999,  CA  DHS 
began  requiring  monitoring  for 
perchlorate  for  drinking  water  sources 
that  were  identified  as  vulnerable  to 
perchlorate  contamination  under 
California’s  own  State  monitoring 
program  (i.e..  Unregulated  Chemicals  for 
which  Monitoring  is  Required).  About 
60  percent  (or  7,100)  of  all  drinking 
water  sources  in  California  (about 
12,000)  were  monitored  for  perchlorate 
under  the  State  monitoring  program. 
Between  June  2001  and  June  2006,  CA 
DHS  (2006)  reports  that  284  (about  4%) 
of  the  approximately  7,100  water 
sources  that  monitored  had  at  least  2  or 
more  positive  detections  for  perchlorate 
at  concentrations  greater  than  or  equal 
to  4  pg/L  (the  reporting  limit).  These  284 
sources  supply  water  for  77  drinking 


water  systems  (CA  DHS,  2006)  and 
represent  active  and  standby  sources 
(and  exclude  inactive,  destroyed,  and 
abandoned  sources,  and  monitoring  and 
agricultural  wells)  (CA  DHS,  2006). 

In  2005,  the  State  of  Massachusetts’s 
Department  of  Environment  Protection 
(MA  DEP)  reported  monitoring  results 
for  85  percent  (379  of  450)  of  it§ 
community  water  systems  and  86 
percent  (212  of  250)  of  its  non-transient, 
non-community  water  systems.  MA  DEP 
found  that  9  (1.5%)  of  the  591  public 
water  systems  detected  perchlorate  at 
levels  greater  than  or  equal  to  1  pg/L 
(the  reporting  limit  used  for  a  modified 
version  of  EPA  Method  314.0).  MA  DEP 
found  that  the  occurrence  of  perchlorate 
for  these  water  systems  could  be  traced 
to  the  use  of  blasting  agents,  military 
munitions,  fireworks,  and,  to  a  lesser 
degree,  sodium  hypochlorite 
disinfectant  (MA  DEP,  2005). 

3.  Studies  on  Perchlorate  Occmrence 
in  Foods,  Plants,  Beverages,  and  Dietary 
Supplements.  The  Food  and  Drug 
Administration  (FDA),  the  United  States 
Department  of  Agriculture  (USDA),  and 
researchers  from  academia  and  industry 
have  studied  perchlorate  in  foods.  Some 
of  these  studies  are  described  briefly  in 
this  section,  and  also  summarized  in 
Table  4.  EPA  has  concluded  that  the 


sampling  results  described  in  this 
section  and  Table  4  are  too  limited  to 
characterize  food-borne  exposure  to 
perchlorate  on  a  national  scale.  The 
sampling  data  are  limited  in  the  types 
of  foods  sampled,  sample  sizes, 
geographic  coverage,  and/or  analytical 
method  adequacy  and  many  were 
targeted  to  foods  or  areas  known  or 
likely  to  have  elevated  levels  of 
perchlorate.  Section  V.F  of  this  action 
describes  the  limitations  of  the  food 
sampling  data  and  also  describes  plans 
for  including  perchlorate  as  part  of  the 
FDA’s  Total  Diet  Study.  EPA  requests 
that  commenters  provide  the  Agency 
with  any  additional  data  that  may 
further  characterize  the  concentrations 
of  perchlorate  in  foods  commercially 
available  in  the  U.S.  When  providing 
data  to  the  Agency,  please  describe  the 
specific  locations  where  the  samples 
were  collected,  including  geographic 
location,  type  of  location  (e.g.,  grocery 
store,  farmer’s  market,  commercial  field, 
home  garden),  and  the  methodologies 
used  to  select,  collect,  prepare,  and 
analyze  the  samples.  Please  include 
available  laboratory  data  reports  as  well 
as  all  relevant  quality  assurance/quality 
control  information. 

BILUNG  CODE  6560-5a-P 


Table  4.  SuHiia«ry  D«U  on  Perchlorite  Occurrence  in  Food  Items 


Food  Item 

Data  Reference 

Units 

N 

MRL 

Range  of 
Detections 

Reported 

Mean* 

Rate  of  Detection 
(percent) 

Sample  Locations 

Iceberg 

Lettuce 

101^7133 

38 

<MRL-7L6 

7.76 

79%* 

AZ.  CA.  FL,  M 

PfCTllai’J 

44 

<MRL  -  26 

NA 

86% 

WWi'ITia'M 

24 

ND-24 

NA 

AZ,CA 

63 

20-40 

ND-31 

7.4 

NA 

See  note"' 

Ronuiinc 

Lettuce 

FDA  (2004)* 

40 

1 

<MRL-  129 

11.9 

95%* 

AZ,  CA,  FL,  NJ,  TX 

Sanchez  (2004)* 

ukAkFW 

7 

<MRL-8I 

NA 

AZ,CA 

Sanchez  el  al.  (2005a)‘' 

24 

13 

NA 

AZ,CA 

84  ~ 

HBSSHI 

17.1 

NA 

See  note" 

Green  Leaf 
Lettuce 

FDA  (2004)* 

25"' 

1 

1.00-  27.4 

10.7 

100% 

A4  CA,  NJ,  TX 

3 

46-64 

NA 

AZ,CA 

■ .  mil . . 

24 

33 

NA 

AZ,CA 

■  ir'rrr  niir’iir— 

69 

■ESBDbSB 

16.5 

NA 

See  note" 

Red  Leaf 
Lettuce 

25 

1 

<MRL-52.0 

11.6 

92%* 

AZ,CA,  TX 

.  . . . 

24 

iHSI9i 

ND-81 

27 

NA 

AZ,CA 

67 

ND-  104 

14.5 

NA 

See  note" 

Butterhead 

Lettuce 

Sanchez  el  al.  (200Sa)* 

24 

25-30  • 

ND-  104 

29 

NA 

AZ,CA 

I'l'i'  III  mi  III— 

45 

20-40 

ND-98 

17.2 

NA 

See  note" 

Sanchez  et  al.  (200Sb)* 

9 

20-40 

ND  -  195 

55.8 

NA 

See  note" 

spinach 

— t - - 

Sanchez  el  al.  (2005b)* 

10 

20-40 

ND-628 

85.1 

NA 

See  note" 

Bottled 

Water 

FDA  (2004) 

Rg/L 

51 

B 

<MRL  -  0.56 

NA 

4%* 

CA,  CO,  GA,  MD,  MN.  MO,  NC, 

NE,  PA,  SC,  TX,  W1 

Dairy  Milk 

FDA  (2004) 

Rg/L 

104 

3 

- ^ 

<MRL-II.3 

5.76 

97%* 

Kiik eta/.  (2005) 

Rg/L 

47 

BH 

ND-IJ.O 

2.0 

98% 

AK,  AZ.  CA.  FL.  HI.  KS.  ME.  NH, 
NM,  NY.  PA 

Ug/L 

7 

HE&Bli 

1.7 -6.4 

NA 

TX 

Melon 

Sanchez  (2004)* 

25 

20-50 

ND  -  <MRL 

NA 

48% 

AZ,CA 

1 

NA 

HHDSSm 

NA 

100% 

KS 
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Table  4.  Summary  Data  on  Perchlorate  Occurrence  in  Foo 

Food  item 

Data  Reference 

Units 

N 

MRL 

Range  of 
Detections 

Reported 

Mean* 

Rate  of  Detection 
(percent) 

Sample  Locations 

Cucumber 

Jackson  ei  al.  (2005)" 

2 

NA 

NA 

TX,  KS 

Tomato 

Sanchez  (2004) 

8 

20-50 

ND  -  <MRL 

NA 

37% 

AZ.CA 

Jackson  et  al.  (2005) 

2 

NA 

NA 

KS 

Pepper 

Sanchez  (2004) 

10 

20-50 

ND-<MRL 

NA 

30% 

A4CA 

Carrot 

10 

20-50 

ND 

NA 

0% 

CA 

Onion 

Sanchez  (2004) 

10 

20-50 

ND 

NA 

0% 

CA 

Sweet  Com 

Sanchez (2004) 

18 

20-50 

ND 

NA 

0% 

A4CA 

Squash 

Sanchez  (2004) 

10 

20-50 

ND 

NA 

0% 

AZ,CA 

Wheat 

Sanchez  (2004)* 

NA 

20-50 

ND 

NA 

0% 

AZ 

Jackson  etgl.  (2005)* 

12 

NA 

■iflltSElilM 

NA 

100% 

TX 

Alfelfa 

hbArFW 

10 

20-50 

109-668 

NA 

100% 

AZ,CA 

|ig/ke  FW 

3 

NA 

NA 

100% 

TX 

Soy  Milk 

Kirk  et  al.  (2005) 

1 

~1« 

0.7 

NA 

100% 

TX 

Lemon 

Sanchez  et  al.  (2006) 

33 

~2.5 

ND  -  14.8 

2.3 

NA 

A4CA 

IPKiH 

Sanchez  et  al.  (2006) 

IS 

~2.5 

ND-16.2 

HSU 

NA 

AZ,CA 

Sanchez  et  al.  (2006) 

28 

--2.5 

ND-37.6 

IHHI 

NA 

AZ.CA 

Seaweed 

Martinelaneo  et  al.  (2006a)‘' 

Rises 

13 

NA 

29  -  878 

NA 

100% 

Atlantic  Ocean  (ME) 

Beer 

Alibi  el  al.  (2006) 

144 

NA 

0.005  -  21.096 

NA 

100% 

47  countries  (including  USA) 

8 

NA 

0.662' 

USA 

Wine 

Aribi  et  al.  (2006) 

77 

NA 

0.029  -  50.25 

NA 

100% 

22  countries  (including  USA) 

Alibi  et  al.  (2006) 

■R19I 

12 

NA 

■illJrg».i’ka 

100% 

USA 

Notes: 

N  =  number  of  samples;  MRL  =  minimum  reporting  limit;  NO  =  not  detected;  FW  =  fresh  weight;  DW  =  dry  weight;  NA  =  not  available  from  (or  not 
appropriate  for)  the  cited  study. 

*  Outermost  leaves  of  each  lettuce  head  were  removed  prior  to  sample  analysis. 

"Rate  of  detection  is  based  on  number  of  samples  for  which  perchlorate  was  quantifiable  (rK>t  just  detectable). 

"  Samples  are  of  “edible  head’  (trimmed  of  frame  arxl  wrapper  leaves). 

^  Samples  are  “bulk’  (partial  renroval  of  stem  core  arKf  partial  severing  of  upper  and  outer  leaf  blade  margins). 

*  Samples  preparation  included  minimal  trimming. 

'  Samples  have  had  multiple  layers  of  their  outer  wrapper  leaves  removed 
’  Value  reported  as  the  “limit  of  detection.’ 

"  Samples  irrdude  cantaloupe,  casaba,  honey  dew,  galia,  and  watermelon. 

'  Sam^e  of  cantaloupe  from  a  home  garden  in  Morris  County,  KS. 

*  Durum  wheat. 

"  Whole  wheat  head,  including  seed  (erKlosperm),  bran,  germ,  and  chaff. 

'  Represents  the  range  of  average  values  (3  samples,  each)  of  4  commercial  growing  fields  in  Gaines  County,  TX.  In  partitioned  samples, 
perchlorate  in  the  whole  grain  (not  including  the  chaff)  measured  1300  Mg/I<g  FW  in  t  sample  and  was  not  detected  in  2  samples  of  wheat 
ertdosperm. 

”  Study  was  restricted  to  foods  outside  the  lower  Colorado  River  region.  Sample  locations  were  not  presented  for  each  food  item,  however,'the 
complete  list  of  regions  sampled  is  CA,  CO,  Ml,  NJ,  NM,  NY,  OH,  and  Quebec. 

"  Samples  were  collected  from  home  gardens  in  Gaines  County,  TX,  aruf  Morris  County,  KS. 

®  Six  of  the  10  alfalfa  samples  were  sent  to  FDA  for  confirmatory  analysis  by  IC-MS/MS.  The  FDA  results  ranged  from  121  to  382  pg/kg  FW. 

"  Samples  were  collected  from  a  single  commercial  growing  field  in  Gainps  County,  TX. 

*'  Samples  of  1 1  different  commercially  available  species  were  collected. 

'  Value  provided  is  the  median  (not  the  mean). 

*  When  comparing  means  from  the  studies  it  is  important  to  note  that  the  different  studies  likely  treated  non-detects  differently.  Some  studies 
treated  rK>n  detects  as  one-half  the  MRL  and  others  treated  rron-detects  as  zero. 


BILLING  CODE  6560-50-C 

a.  FDA  Targeted  Sampling.  The  FDA 
released  data  on  perchlorate  in  milk, 
lettuce,  and  bottled  water  in  November 
2004.  To  analyze  food  samples,  FDA 
used  ion  chromatography  (IC)-tandem 
mass  spectrometry  (MS/MS),  referred  to 
as  IC-MS/MS.  The  quantitation  limits 
for  perchlorate  in  these  analyses  were 
0.5  |Xg/L  for  bottled  water,  1  pg/kg  by 
fresh  weight  (FW)  for  lettuce,  and  3  pg/ 
L  for  dairy  milk.  The  mean 
concentration  of  perchlorate  in  128 
lettuce  samples  collected  in  5  states 


(AZ,  CA,  FL,  NJ,  TX)  was  10.3  pg/kg  FW 
(FDA,  2004),  and  ranged  from  not 
quantifiable  (NCJ)  to  129  pg/kg  FW.  The 
mean  concentrations  of  perchlorate  in 
several  varieties  of  lettuce  are  reported 
in  Table  4.  The  mean  concentration  of 
perchlorate  in  104  dairy  milk  samples 
collected  in  14  states  (AZ,  CA,  GA,  KS, 
LA,  MD,  MO,  NJ,  NC,  PA,  SC,  TX,  VA, 
WA)  was  5.76  pg/L  (FDA,  2004),  with  a 
range  from  NQ  to  11.3  pg/L.  FDA  (2004) 
detected  perchlorate  in  2  of  the  51  . 
bottled  water  samples  representing  34 
distinct  soufces  collected  in  12  states 


(CA.  CO,  GA,  MD.  MN.  MO,  NC.  NE, 
PA,  SC,  TX,  WI)  at  levels  of  0.56  pg/L 
and  0.45  pg/L. 

b.  Other  Published  Studies.  Sanchez 
(2004)  and  Sanchez  et  al.  (2005a)  report 
the  results  of  an  analysis  of  agricultural 
products  sampled  from  the  lower 
Colorado  River  region  of  Arizona  and 
California,  the  Imperial  Valley  of 
California,  and  the  Coachella  Valley  of 
California,  where  irrigation  water  is 
known  or  suspected  to  contain 
perchlorate.  The  studies  were  partially 
supported  by  the  U.S.  Department  of 


Federal  Register/ Vol.  72,  No.  83 /Tuesday,  May  1,  2007 / Proposed  Rules 


24043 


Agriculture — Agricultural  Research 
Service  (USDA-ARS).  Samples  of 
iceberg,  romaine,  and  leaf  lettuce, 
carrots,  onions,  sweet  com,  squash, 
melons,  tomatoes,  peppers,  broccoli, 
cauliflower,  cabbage,  durum  wheat,  and 
alfalfa  were  analyzed  for  perchlorate 
using  ion  chromatography  (IC)  as  the 
primary  analytical  method.  For  these 
analyses,  the  fresh-weight  method 
reporting  limit  was  not  identified  in 
most  cases,  but  was  reported  to  range 
from  20  to  50  |ig/kg  FW,  depending  on 
the  moisture  content  of  the  samples 
(Sanchez,  2004).  Sanchez  et  al.  (2005a) 
report  that  the  method  reporting  level 
for  iceberg  lettuce  was  approximately  20 
pg/kg  FW  and  for  other  types  of  lettuce  . 
was  25-  30  pg/kg  FW.  Perchlorate  in  the 
irrigation  water  ranged  from  1.5  to  8.0 
pg/L  over  the  period  of  the  survey 
(Sanchez  et  ah,  2005a). 

Sanchez  et  al.  (2005a)  analyzed  44 
samples  of  iceberg  lettuce  heads  that 
had  been  trimmed  of  frame  and  wrapper 
leaves,  which  are  usually  removed 
before  the  lettuce  is  consumed. 
Perchlorate  was  quantified  in  5  of  the 
samples  (ranging  from  23  to  26  pg/kg 
FW),23  perchlorate  was  not  detectable  in 
6  samples,  and  the  results  of  the 
remaining  samples  were  less  than  the 
method  reporting  limit,  which  the 
authors  defined  as  “a  detectable  peak 
among  duplicates  and/or  replicates  but 
below  a  level  that  can  be  quantitated.” 
Perchlorate  concentrations  in  10 
samples  of  romaine  and  green  leaf 
lettuce  ranged  from  less  than  the 
method  reporting  limit  to  Slpg/kg  FW 
(Sanchez,  2004). 

As  shown  in  Table  4,  Sanchez  (2004) 
also  detected  perchlorate  in  samples  of 
melons,  tomatoes,  and  peppers,  but  at 
levels  below  the  method  reporting  limit. 
Perchlorate  was  not  detected  in  carrots, 
onions,  sweet  com,  squash,  and  dumm 
wheat.  Concentrations  of  perchlorate  in 
10  samples  of  alfalfa  ranged  from  109  to 
668  pg/kg  FW.  Six  of  the  10  alfalfa 
samples  were  sent  to  FDA  for 
confirmatory  analysis  by  IC-MS/MS. 

The  FDA  results  were  generally  lower 
than  those  of  the  corresponding  samples 
by  Sanchez  (2004),  ranging  from  121  to 
382  pg/kg  FW. 

Sanchez  et  al.  (2006)  conducted 
studies  to  evaluate  the  uptake  and 
distribution  of  perchlorate  in  citrus  trees 
and  the  occurrence  of  perchlorate  in 


Sanchez  (2004)  presents  somewhat  different 
results.  Specifically,  of  the  44  samples  of  “edible 
head”  lettuce,  perchlorate  was  quantised  in  one  of 
the  samples  (26  pg/kg),  perchlorate  was  not 
detectable  in  6  samples,  and  the  remaining 
sampling  results  were  qualified  as  <MRL,  which  the 
author  defined  as  “represents  a  seemingly 
detectable  peak  but  below  a  level  that  can  be 
quantitated.” 


lemons,  grapefruit,  and  oranges  grown 
in  southern  California  and  southwestern 
Arizona.  Five  whole  lemon  trees 
irrigated  with  Colorado  River  water 
were  harvested  for  destmctive  sampling. 
Sanchez  et  al.  (2006)  estimate  that  the 
irrigation  water  had  an  average 
perchlorate  concentration  of  6  pg/L. 

Most  of  the  sample  analysis  was 
conducted  using  IC-MS/MS,  having  an 
MRL  of  approximately  25  pg/kg  by  dry 
weight  (DW).  In  samples  of  tree  trunks, 
roots,  and  branches,  perchlorate  was 
close  to  or  below  the  MRL.  Perchlorate 
was  much  higher  in  the  leaves  than  the 
fruit  (peel  emd  pulp),  withtnean 
concentrations  of  1,835  and  128  pg/kg 
DW,  respectively. 

Citrus  samples  were  collected  during 
2004-2005  from  the  lower  Colorado 
River  Valley,  the  University  of  Arizona 
Research  Farm,  the  Coachella  Valley, 
and  Los  Angeles  County.  All  analyses  of 
fruit  pulp  were  conducted  using  I(;>-MS/ 
MS  with  an  approximate  MRL  of  2.5  pg/ 
kg  FW.  For  the  86  citrus  samples 
collected,  the  perchlorate  concentration 
in  the  fruit  pulp  ranged  from  below 
detection  to  37.6  pg/kg  FW.  Mean 
concentrations  in  lemons  (33  samples),' 
grapefruit  (15  samples),  and  oranges  (28 
samples)  were  2.3,  3.3,  and  7.4  pg/kg 
FW,  respectively. 

Sanchez  et  al.  (2005b)  surveyed 
perchlorate  occiurence  in  lettuce  and 
other  leafy  vegetables  produced  outside 
the  lower  Colorado  River  region. 
Samples  were  analyzed  by  IC,  with  a 
minimum  reporting  level  of 
approximately  20  to  40  pg/kg  FW, 
depending  on  the  leafy  vegetable  type. 
Results  of  some  of  the  more  heavily 
sampled  food  items  are  presented  in 
Table  4. 

While  not  shown  in  Table  4,  Sanchez 
et  qi."  (2005b)  performed  additional 
analysis  by  partitioning  the  leafy 
vegetable  samples  by  type  of  culture. 
Perchlorate  was  detected  in  70  of  268 
samples  of  conventionally-grown  leafy 
vegetables  and  72  of  170  samples  of 
organically-grown  leafy  vegetables.  The 
range  of  perchlorate  concentrations  was 
ND  to  104  pg/kg  FW  in  conventional 
leafy  vegetables  and  ND  to  628  pg/kg 
FW  in  organic  leafy  vegetables.  Sanchez 
et  al.  (2005b)  analyzed  the  results  using 
regression  analysis  and  estimated  that 
the  median  perchlorate  concentration  in 
organically-grown  samples  was  2.2 
times  higher  than  in  conventionally- 
grown  samples.  The  regression  an^ysis 
also  suggested  that  variation  among 
sampling  locations  was  greater  than 
variation  among  lettuce  types. 

Researchers  at  Texas  Tech  University 
analyzed  samples  of  dairy  and  soy  milk 
using  IC  and/or  IC/MS  analytical 
methods  with  detection  limits  of  1  pg/ 


L  or  better  (Kirk  et  al.,  2005).  In  a  study 
of  perchlorate  in  dairy  milk,  Kirk  et  al. 
(2005)  found  mean  perchlorate  levels  of 
2.0  pg/L  in  47  retail  dairy  milk  samples 
from  11  states  (AK,  AZ.  CA,  FL.  HI,  KS. 
ME,  NH.  NM,  NY,  PA),  with  a  range 
from  not  detected  (ND)  to  11.0  pg/L.  A 
single  sample  of  soy  milk  was  analyzed 
and  reported  to  contain  0.7  pg/L 
perchlorate  (Kirk  et  al.,  2005).  An  earlier 
study  by  Kirk  et  al.  (2003)  found 
perchlorate  ranging  from  1.7  pg/L  to  6.4 
pg/L  in  7  dairy  milk  samples  purchased 
in  a  city  in  Texas. 

Jackson  et  al.  (2005)  conducted 
limited  sampling  of  edible  and  forage 
vegetation  in  1  Texas  county  and  in  1 
Kansas  home  garden.  In  Texas,  wheat 
and  alfalfa  were  sampled  from 
commercial  fields  irrigated  with 
groundwater  containing  perchlorate 
from  an  unknown  source,  and  a 
cucumber  was  sampled  from  an 
irrigated  home  garden.  In  Kansas, 
cantaloupe,  cucumber,  and  tomatoes 
were  sampled  from  an  irrigated  home 
garden  near  a  slurry  explosives  site. 
Researchers  used  IC  for  sample  analysis 
but  did  not  report  fresh-weight 
detection  limits.  Perchlorate  was 
detected  in  all  12  samples  of  winter 
wheat  heads  (whole,  including  the 
chaff)  at  a  mean  concentration  of  2,000 
pg/kg  FW  but  perchlorate  was  not 
detected  in  wheat  endosperm  (2 
samples)^”*.  The  mean  perchlorate 
concentration  in  3  samples  of  alfalfa 
was  2,900  pg/kg  FW.  A  cucumber 
sample  from  a  Texas  home  garden 
contained  40  pg/kg  FW  perchlorate:  a 
sample  of  irrigation  water  from  this 
garden  contained  20.7  pg/L  perchlorate. 
In  the  Kansas  home  garden,  the 
cucumber  sample  contained  770  pg/kg 
FW  perchlorate,  the  cantaloupe  sample 
contained  1,600  pg/kg  FW  perchlorate, 
and  2  samples  of  tomato  contained  42 
and  220  pg/kg  FW  perchlorate.  The 
reported  concentration  of  perchlorate  in 
irrigation  water  for  the  Kansas  home 
garden  was  81  pg/L.  EPA  notes  that  the 
perchlorate  levels  in  irrigation  water 
samples  associated  with  these  two  home 
gardens  were  significantly  higher  than 
in  the  vast  majority  of  surface  and 
ground  water  samples  in  the  US. 

Aribi  et  al.  (2006)  developed  an 
analytical  method  for  perchlorate  that 
uses  ion  chromatography  with 
suppressed  conductivity  and 
electrospray  ionization  tandem  mass 


A  wlieat  kernel  (seed)  has  three  major  parts — 
the  bran,  the  germ,  and  the  endosperm.  The 
majority  of  the  wheat  kernel  is  the  endosperm, 
which  is  the  portion  of  the  kernel  that  is  retained 
in  refined  (white)  wheat  flours.  Whole  wheat  flours 
contain  endosperm,  wheat  bran,  and  wheat  germ  in 
approximately  the  same  proportions  as  in  the  wheat 
kernel.  Wheat  floiu's  do  not  contain  the  chaff  (husk). 
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spectrometry  (IC-ESI-MS/MS).  The 
method  was  used  to  measure 
perchlorate  in  samples  of  various  food 
products,  including  fresh/canned  fruits 
and  vegetables,  wine,  beer,  and  other 
beverages.  Most  samples  were 
purchased  in  grocery  and  liquor  stores 
in  greater  Toronto,  Canada,  between 
January  2005  and  February  2006. 
Produce  samples  originated  from  many 
different  parts  of  the  world  and  all 
samples  contained  measurable  amounts 
of  perchlorate.  However,  the  survey  was 
limited  to  only  a  few  samples  of  each 
food.  Products  from  California,  Chile, 
Costa  Rica,  Guatemala,  and  Mexico  had 
the  highest  levels  of  perchlorate. 
Products  from  Canada  and  China  had 
the  lowest  levels  of  perchlorate.  The 
highest  detection  was  in  cantaloupe 
from  Guatemala  (463.50  pg/kg  FW). 
Analysis  of  raw  asparagus  (39.900  pg/kg 
FW)  and  cooked  asparagus  (24.345  pg/ 
kg  FW)  demonstrated  that  perchlorate 
can  remain  in  food  processed  at  a  high 
temperature.  Perchlorate  concentrations 
in  8  samples  of  produce  from  the  U.S. 
ranged  from  0.094  pg/kg  FW  (for 
blueberries)  to  19.29  pg/kg  FW  (for 
green  grapes). 

Alibi  et  al.  (2006)  analyzed  77 
samples  of  wine  and  144  samples  of 
beer  from  many  parts  of  the  world.  All 
samples  contained  measurable  amounts 
of  perchlorate.  The  wine  sample  with 
the  single  highest  concentration  of 
perchlorate,  50.250  pg/L,  was  from 
Portugal.  Overall,  wine  samples  from 
Chile  contained  the  highest 
concentrations  of  perchlorate,  ranging 
from  5.358  to  38.88  pg/L  in  8  samples. 
Twelve  samples  of  wine  from  the  U.S. 
contained  perchlorate  concentrations 
ranging  from  0.197  to  4.593  pg/L. 

Results  from  analysis  of  beer  samples 
varied  substantially  among  countries, 
with  an  overall  range  from  0.005  pg/L 
(Ireland)  to  21.096  pg/L  (France). 
Concentrations  of  perchlorate  in  8  beer 
samples  from  the  U.S.  ranged  from 
0.364  to  2.014  pg/L. 

Snyder  et  al.  (2006)  measured 
perchlorate  in  dietary  supplements  and 
flavor  enhancing  ingredients  collected 
from  various  vendors  in  Las  Vegas,  NV, 
and  Seattle,  WA.  Analyses  were 
performed  using  LC-MS/MS  with  a 
limit  of  detection  between  2  and  5  pg/ 
kg.  Perchlorate  was  detected  in  20  of  31 
analyzed  supplements,  with  detectable 
concentrations  ranging  from  10  to  2,420 
pg/kg.  Based  on  manufacturers’ 
recommended  intake  of  the 
supplements,  the  resulting  daily  oral 
doses  of  perchlorate  would  range  from 
0.03  to  18  pg/day.  Twelve  of  the 
supplements  tested  were  prenatal  or 
children’s  vitamins.  The  highest  level  of 
perchlorate  (2,420  pg/kg  or  0.018  mg/ 


day  at  the  recommended  daily  dose) 
was  found  in  a  prenatal  vitamin;  in  the 
remaining  prenatal  and  children’s 
vitamins  perchlorate  did  not  exceed  28 
pg/kg.  The  study  noted  that  “vitamin 
and  mineral  supplements  are  typically 
formulated  to  include  the 
Recommended  Daily  Allowance  (RDA) 
of  iodine,  a  factor  that  would  provide 
protection  against  any  possible  impacts 
of  microgram  levels  of  perchlorate 
found  in  these  supplements.” 
Perchlorate  was  also  detected  at  740  pg/ 
kg  in  a  sample  of  kelp  granules  (a  flavor 
enhancer),  which  equates  to  2.2  pg 
perchlorate  per  serving. 

Martinelango  et  al.  (2006a)  measured 
perchlorate  in  seaweed,  which  is  often 
used  as  a  source  of  iodide  in  food  and 
nutritional  supplements.  Martinelango 
et  al.  (2006a)  collected  samples  of  11 
different  species  of  seaweed  groWing  off 
the  coast  of  northeastern  Maine. 
Perchlorate  was  detected  in  all  species, 
with  concentrations  ranging  from  29  to 
878  pg/kg  DW.  The  iodide  content  in  the 
samples  was  much  higher,  ranging  from 
16  to  3,134  mg/kg  DW.  Martinelango  et 
al.  (2006a)  found  that  samples  of 
Laminaria  species  concentrated  iodide 
more  selectively  than  perchlorate. 
Laminaria  is  a  genus  of  large  brown 
seaweeds  that  are  commonly  used  in 
kelp  tablets.  Martinelango  et  al.  (2006a) 
also  analyzed  4  seaweed  samples  that 
had  been  washed  with  deionized  water 
and  found  that  a  singly  wash  removed 
38  to  73  percent  of  the  perchlorate  and 
34  to  44  percent  of  the  iodide. 

D.  Occurrence  Studies  on  Perchlorate  in 
Human  Urine,  Breast  Milk,  and 
Amniotic  Fluid 

-  Recently  researchers  have  used  the 
results  of  the  analysis  of  urine  samples 
to  estimate  human  exposure  to 
perchlorate.  Ingested  perchlorate  is  not 
metabolized  by  humans  and  is  excreted 
largely  in  the  urine  (Merrill  et  al.,  2005). 
The  CDC’s  National  Center  for 
Environmental  Health  (NCEH) 
developed  a  sensitive  and  selective 
analytical  method  to  analyze 
perchlorate  in  human  uriqe  (Valentin- 
Blasini  et  al.,  2005).  The  nlethod  uses 
ion  chromatography  coupled  with 
electrospray  ionization  tandem  mass 
spectrometry  (IC/MS/MS)  and  achieves 
an  MRL  of  0.025  pg/L  in  human  urine. 
The  authors  report  that  the  method  is 
robust  enough  to  process  first-morning- 
void  urine  samples,  which  are  samples 
of  the  first  voiding  of  urine  upon 
waking. 

Valentin-Blasini  et  al.  (2005)  analyzed 
urine  samples  from  61  healthy  adult 
donors  who  lived  in  the  area  of  Atlanta, 
Georgia.  The  urine  samples  were 
provided  anonymously,  without 


associated  donor  information. 
Perchlorate  was  detected  in  all  of  the 
urine  samples,  with  concentrations 
ranging  from  0.66  to  21  pg/L.  The 
authors  cited  dietary  exposure  as  a 
potential  source  of  perchlorate  because 
perchlorate  was  found  only  at  low  levels 
(0.1 — 0.2  pg/L)  in  area  tap  water 
samples  (Valentin-Blasini  et  al.,  2005). 

Valentin-Blasini  et  al.  (2005)  also 
analyzed  the  urine  samples  for 
creatinine,  which  is  a  metabolic 
breakdown  product  in  muscles  that  is 
eliminated  from  the  body  in  urine  at  a 
predictable  rate.  When  adjusted  for 
urinary  creatinine  content,  the  reported 
range  of  perchlorate  in  the  samples  is 
1.0  to  35  pg  of  perchlorate  per  gram  of 
creatinine.  The  median  perchlorate 
concentration  was  3.2  pg/L  (7.8  pg/g 
creatinine).  The  researchers  stated  that 
only  1  sample  from  the  Atlanta 
population  contained  perchlorate  at  a 
level  slightly  in  excess  of  the  amount 
expected  to  be  excreted  by- an  individual 
exposed  to  perchlorate  at  the  reference 
dose  of  0.0007  mg/kg/day  (Valentin- 
Blasini  et  al.,  2005).  Specifically, 
assuming  that  perchlorate  is  excreted 
uniformly  in  urine  throughout  the  day, 
a  urinary  excretion  level  of  34  pg 
perchlorate  per  gram  creatinine  would 
be  associated  with  a  daily  perchlorate 
intake  of  0.0007  mg/kg/day,  for  a  70  kg 
male  that  excretes  creatinine  at  a  typical 
rate  of  1.44  grams  per  day  (g/day).  These 
assumptions  are  imprecise  for 
individual  exposure  assessment  but 
allow  for  spot  urine  perchlorate 
excretion  to  be  related  to  the  reference 
dose  for  toxicological  perspective. 
Estimating  perchlorate  exposure  from  a 
single  spot  urine  sample  (as  opposed  to 
a  sample  collected  continuously  over  a 
period  of  time)  is  imprecise  due  to  the 
episodic  nature  of  perchlorate  exposure 
and  the  short  half-life  of  perchlorate  in 
the  human  body.  The  precision  of 
estimated  individual  perchlorate 
exposure  can  be  improved  by  more 
precise  estimation  of  24-hour  creatinine 
excretion  based  on  sex,  height,  weight, 
and  age  as  described  by  Mage  et  al. 
(2004).  In  addition,  imprecision 
stemming  from  the  episodic  nature  of 
perchlorate  exposure  can  be  reduced 
with  increased  sampling. 

The  analytical  method  developed  by 
Valentin-Blasini  et  al.  (2005)  was 
further  used  by  Blount  et  al.  (2006a)  to 
evaluate  urine  samples  from  27 
volunteers  with  differing  dietary  habits. 
Blount  et  al.  (2006a)  collected  first- 
morning-void  urine  specimens  from 
volunteers  living  in  tbe  Atlanta  area. 
The  study  volunteers  self-assessed  their 
consumption  of  milk,  dairy  products, 
and  green/leafy  vegetables  within  the  16 
hours  before  tbe  sample  was  collected. 
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The  samples  were  grouped  into  2 
categories  (“one  or  fewer  servings”  and 
“three  or  more  servings”)  based  on  total 
consumption  of  these  selected  foods. 
Total  daily  perchlorate  exposure  was 
calculated  using  a  bodyweight  of  70  kg 
and  a  creatinine  excretion  rate  of  1.44  g/ 
day,  assuming  that  each  first-morning 
void  urine  sample  was  representative  of 
that  individual’s  daily  perchlorate 
exposure.  Each  volunteer  also  collected 
a  drinking  water  sample  from  home  and 
work.  Blount  et  al.  (2006a)  analyzed 
drinking  water  samples  with  the  same 
method  used  for  urine  analysis  and 
estimated  exposure  from  drinking  water 
based  on  a  body  weight  of  70  kg  and 
daily  consumption  of  2  liters  of  water 
per  day.  The  mean  creatinine-adjusted 
urinary  perchlorate  level  was  1.8  times 
higher  for  individuals  who  identified 
themselves  as  consuming  three  or  more 
servings  of  milk,  dairy  products,  and/or 
green/leafy  vegetables  (6.13  versus  3.45 
pg/g  creatinine).  There  were  no 
significant  differences  in  the  perchlorate 
levels  in  the  drinking  water  samples  of 
the  2  diet  groups,  which  ranged  from 
<0.05  to  0.25  pg/L  with  a  median  of  0.10 
pg/L.  Using  a  median  drinking  water 
level  of  0.10  pg/L,  Blount  et  al.  (2006a) 
estimated  that  the  perchlorate  dose  from 
drinking  water  was  0.003  pg/kg/day. 
Compared  to  this  drinking  water 
estimate,  the  total  perchlorate  dose 
estimate  based  on  mean  urinary 
perchlorate  excretion  was  24  times 
higher  (0.071  pg/kg/day)  and  42  times 
higher  (0.126  pg/kg/day)  for  the  low- 
consumption  and  high-consumption 
diet  groups,  respectively.  The  overall 
range  of  perchlorate  found  in  urine  was 
0.94  to  17  pg/g  creatinine  with  a  median 
of  4.2  pg/g  creatinine. 

In  the  largest  study  of  its  kind,  Blount 
et  al.  (2006c)  measured  perchlorate  in 
urine  samples  collected  from  a 
nationally  representative  sample  of 
2,820  U.S.  residents,  ages  6  years  and 
older,  as  part  of  the  2001-2002 
NHANES.  Blount  et  al.  (2006c)  detected 
perchlorate  at  concentrations  greater 
than  0.05  pg/L  in  all  2,820  urine 
samples  tested,  with  a  median 
concentration  of  3.6  pg/L  (3.38  pg/g 
creatinine)  and  a  95th  percentile  of  14 
Pg/L  (12.7  pg/g  creatinine).  Only  0.7% 
of  the  study  participants  had  an 
estimated  perchlorate  dose  in  excess  of 
0.0007  mg/kg/day.  Women  of 
reproductive  age  (15-44  years)  had  a 
median  urinary  perchlorate 
concentration  of  2.9  pg/L  (2.97  pg/g 
creatinine)  and  a  95th  percentile  of  13 
Pg/L  (12.1  pg/g  creatinine).  The 
demographic  with  the  highest 
concentration  of  urinary  perchlorate 
was  children  (6-11  years),  who  had  a 


median  urinary  perchlorate 
concentration  of  5.2  pg/L  (5.79  pg/g 
creatinine).  Blount  et  al.  (2006c) 
estimated  a  total  daily  perchlorate  dose 
for  each  adult  and  found  a  median  dose 
of  0.066  pg/kg/day  (about  one  tenth  of 
the  RfD)  and  a  95th  percentile  of  0.234 
pg/kg/day  (about  one  third  of  the  RfD). 
Eleven  adults  (0.7%)  had  estimated 
perchlorate  exposure  in  excess  of  the 
RfD  (0.7  pg/kg/day).  The  highest 
estimated  exposure  was  3.78  pg/kg/day. 
Because  of  daily  variability  in  diet  and 
perchlorate  exposure,  and  the  short 
residence  time  of  perchlorate  in  the 
body,  these  single  sample  measurements 
may  overestimate  long-term  average 
exposure  for  individuals  at  the  upper 
end  of  the  distribution  and  may 
underestimate  the  long-term  average 
exposure  for  individuals  at  the  lower 
end  of  the  distribution.  Daily 
perchlorate  dose  is  not  presented  for 
children  and  adolescents  due  to  the 
limited  validation  of  formulas  for  these 
age  groups  (Blount  et  al.,  2006c). 

Valentin-Blasini  et  al.  (2005)  and 
Tellez  et  al.  (2005)  analyzed  urine 
samples  of  pregnant  women  in  3  cities 
in  Chile  and  found  higher  median  levels 
of  urinary  perchlorate  in  cities  with 
higher  concentrations  of  perchlorate  in 
tap  water.  Based  on  an  assessment  of 
drinking  water  intake,  the  researchers 
determined  that,  in  all  3  cities,  there 
was  an  additional  source  of  perchlorate 
for  the  study  participants  that  may  be 
explained  by  dietary  (food)  intake 
(Tellez  et  al.,  2005).  This  gap  between 
estimated  perchlorate  exposure  and 
perchlorate  intake  from  tap  water 
consumption  ranged  from  21.7  pg/day  to 
33.8  pg/day  in  the  3  Chilean  cities 
(Tellez  et  al.,  2005). 

Martinelango  et  al.  (2006b)  developed 
a  njethod  to  measure  perchlorate  in 
human  urine  with  a  limit  of  detection  of 
0.080  pg/L,  and  reported  analytical 
results  of  9  spot  urine  samples  from 
male  and  female  volunteers.  Perchlorate 
was  present  in  all  samples  analyzed,  at 
concentrations  ranging  from  2.2  to  14.9 
pg/L,  with  a  median  value  of  8.1  pg/L. 

Other  studies  have  investigated 
perchlorate  in  human  breast  milk.  Kirk 
et  al.  (2005)  analyzed  36  breast  milk 
samples  from  18  states  (CA,  CT,  FL,  GA, 
HI,  MD,  ME,  ML  MO,  NC,  NE,  NJ,  NM, 
NY,  TX,  VA,  WA.  WV)  and  found 
perchlorate  concentrations  in  all 
samples  ranging  from  1.4  to  92.2  pg/L  in 
all  samples,  with  a  mean  concentration 
of  10.5  pg/L.  Tellez  et  al.  (2005)  report 
maternal  parameters  for  participants 
from  the  study  in  Chile.  Breast  milk 
samples  indicated  that  a  significant 
amount  of  perchlorate  leaves  the  body 
of  the  nursing  mother  through  breast 
milk,  in  addition  to  urine.  However,  the 


breast  milk  perchlorate  levels  were 
highly  variable  and  no  significant 
correlations  could  be  established 
between  breast  milk  perchlorate  and 
either  urine  perchlorate  or  breast  milk 
iodide  concentrations  for  the 
individuals  evaluated  in  these  Chilean 
cities  (Tellez  et  al.,  2005).  Kirk  et  al. 
(2006)  evaluated  variations  ofiodide, 
thiocyanate  and  perchlorate  in  human 
milk  samples.  These  authors  suggest 
that  if  the  overall  intake  of  iodide  is 
sufficient,  it  is  unlikely  that  milk  with 
an  occasional  low  iodide  or  high 
perchlorate  content  would  pose  a  major 
risk  to  infants.  However,  their  limited 
data  (evaluating  only  10  women)  show 
that  the  milk  of  some  women  may  not 
supply  infants  with  adequate  iodide  and 
they  suggest  that  it  niay  be  important  to 
base  risk  assessments  for  perchlorate 
exposure  on  the  iodide  to  perchlorate 
ratio  or  the  ratio  of  iodide  to  a 
“selectively- weighted  sum  of  iodide 
uptake  inhibiting  agents.” 

Blount  and  Valentin-Blasini  (2006) 
developed  a  sensitive  and  selective 
method  for  quantifying  iodide, 
perchlorate,  thiocyanate,  and  nitrate  in 
human  amniotic  fluid.  The  analytical 
limit  of  detection  for  perchlorate  was 
calculated  to  be  0.020  pg/L.  Samples  of 
amniotic  fluid  at  15  to  20  weeks 
gestation  were  collected  from  48  healthy 
women  in  an  Eastern  U.S.  city  for 
analysis.  Perchlorate  was  found  in  hll 
samples  tested  and  exhibited  a  log¬ 
normal  distribution.  The  perchlorate 
concentrations  ranged  from  0.057  to 
0.71  pg/L  with  a  median  value  of  0.18 
pg/L. 

E.  Status  of  the  Preliminary  Regulatory 
Determination  for  Perchlorate 

As  stated  earlier,  the  Agency  is  not 
making  a  preliminary  regulatory 
determination  for  perchlorate  in  this 
notice.  The  Agency  believes  that 
additional  information  is  needed  on  the 
sources  of  human  exposure  if  it  decides 
to  base  its  determination  regarding 
health  risk  reduction  potential  on  a 
health  reference  level  (HRL)  derived 
from  the  RfD  and  the  relative  source 
contribution  (RSC)  for  drinking  water. 
Under  this  approach,  the  Agency  would 
use  the  RfD  and  RSC  to  estimate  an  HRL 
and  then  use  this  HRL  as  a  benchmark 
against  which  to  conduct  an  evaluation 
of  the  occurrence  data.  In  conducting 
such  an  assessment  for  the  6  non¬ 
carcinogens  discussed  previously  in  this 
action,  EPA  used  a  20  percent  RSC, 
which  is  the  lowest  and  most 
conservative  RSC  used  to  estimate  an 
HRL.  Since  the  initial  screening  of  the 
occurrence  data  against  the  HRL 
resulted  in  a  preliminary  negative 
determination,  the  Agency  found  that  it 
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was  not  necessary  to  further  evaluate 
the  RSC  for  these  contaminants.  In  the 
case  of  perchlorate,  the  Agency  is  not  at 
the  point  of  being  able  to  make  either  a 
negative  or  a  positive  determination 
using  this  approach  because  it  is  not  yet 
clear  what  an  appropriate  RSC  for 
perchlorate  is.  If  EPA  were  to  use  a 
default  RSC  of  20%  for  perchlorate,  the 
resulting  HRL  would  be  5  pg/L. 
Approximately  3.16%  of  the  3,858 
PWSs  in  the  UCMRl  data  set  had  at 
least  one  detect  of  perchlorate  greater 
than  or  equal  to  5  pg/L.  Given  this  level 
of  occurrence  at  the  default-derived 
HRL,  the  Agency  believes  a  better 
informed  RSC  and  HRL  would  be 
needed  to  use  this  approach  to 
determine  whether  regulation  of 


perchlorate  in  drinking  water  presents  a. 
meaningful  opportunity  for  health  risk 
reduction. 

Table  5  shows  the  number  of  systems 
and  population  served  that  would 
exceed  the  HRL  under  various  RSC 
scenarios  and  the  sensitivity  of  this 
estimate  to  relatively  small  changes  in 
the  estimated  RSC.  For  example, 
increasing  the  RSC  from  20  to  30 
percent  would  lower  the  estimated 
number  of  systems  impacted  by  about  a 
third  and  the  estimated  population 
served  by  about  half.  Hence,  the  choice 
of  an  appropriate  RSC  and  resulting 
HRL  could  impact  EPA’s  determination 
of  whether  regulation  of  perchlorate 
represents  a  meaningful  opportunity  for 


health  risk  reduction  if  it  uses  this 
approach. 

EPA  recognizes  that  system-level 
population  estimates  shown  in  Table  5 
may  be  conservative  because  some 
systems  have  multiple  entry  points  to 
the  distribution  system  and  not  all  entr)' 
points  had  a  positive  detection  for 
perchlorate  in  the  UCMR  1  survey. 
Hence,  to  derive  a  less  conservative 
population  estimate  (last  column  in 
Table  5),  EPA  assumed  that  the 
population  for  each  system  is  equally 
distributed  over  all  of  the  entry  (or 
sampling)  points  and  estimated  a 
population-served  value  based  on  entry 
points  that  had  at  least  1  analytical 
detection  for  perchlorate  at  levels 
greater  than  each  of  the  HRL  thresholds. 


Table  5.— UCMR  1  Occurrence  and  Population  Estimates  for  Perchlorate  at  Various  HRL  Thresholds® 


RSC  scenarios 
(percent) 

Estimated  HRL  thresh¬ 
olds  based  on  various 
RSC  scenarios*’ 

PWSs  with  at  least  1 
detection  >  threshold  of 
interest 

— 

PWS  entry  or  sample 
points  with  at  least  1 
detection  >  threshold  of 
interest  *= 

Population 
served  by 
PWSs  with  at 
least  1  detec¬ 
tion  >  thresh¬ 
old  of  interest 

Population 
estimate  for 
entry  or  sam¬ 
ple  points  hav¬ 
ing  at  least  1 
detection  > 
threshold  of 
interest® 

20 . 

5  pg/L . 

3.16%  (122  of  3,858) . 

1.88%  (281  of  14,984)  .... 

14.6  M 

4.0  M 

30  . 

2.13%  (82  of  3,858) . 

1.14%  (171  of  14,984)  .... 

7.2  M 

2.2  M 

40  . 

10  pg/L . 

1.35%  (52  of  3,858) . 

0.65%  (97  of  14,984) ' . 

5.0  M 

1.5  M 

50  . 

12  pgA . 

1.09%  (42  of  3,858) . 

0.42%  (63  of  14,984)  . 

3.6  M 

1.2  M 

60  . 

15pg/L . 

0.80%  (31  of  3,858) . 

0.29%  (44  of  14,984)  . 

2.0  M 

0.9  M 

70  . 

17pgA . 

0.70%  (27  of  3,858)  .: . 

0.24%  (36  of  14,984)  . 

1.9  M 

0.8  M 

80  . 

20  pg/L . 

0.49%  (19  of  3,858) . 

0.16%  (24  of  14,984)  . 

1.5  M 

0.7  M 

too . 

25  pg/L . 

0.36%  (14  of  3,858) . 

0.12%  (18  of  14,984)  . 

1.0  M 

0.4  M 

Footnotes: 

“These  data  represent  summary  statistics  for  the  3,858  public  water  systems  that  have  sampled  for  perchlorate  as  a  part  of  the  UCMR  1  sur¬ 
vey. 

*’HRL  threshold  =  [(RfD  of  0.0007  mg/kg,'day  x  70  kg  BW  for  pregnant  female)  /  (2  L  DWI)]  x  the  RSC  scenario.  Each  HRL  threshold  value  is 
converted  from  mg/L  to  pg/L  units  and  then  rounded  to  the  nearest  whole  number. 

cThe  entry/sample-point-level  population  served  estimate  is  based  on  the  system  entry/sample  points  that  had  at  least  1  analytical  detection  for 
perchlorate  greater  than  the  HRL  threshold  of  interest.  The  UCMR  1  small  system  survey  was  designed  to  be  representative  of  the  nation’s  small 
systems,  not  necessarily  to  be  representative  of  small  system  entry  points. 

<^The  system-level  population  served  estimate  is  based  on  the  systems  that  had  at  least  1  analytical  detection  for  perchlorate  greater  than  the 
HRL  threshold  of  interest. 

.“  Because  the  population  served  by  each  entry/sample  point  is  not  known,  EPA  assumed  that  the  total  population  served  by  a  particular  sys¬ 
tem  is  equally  distributed  across  all  entry/sample  points.  To  derive  the  entry/sample  point-level  population  estimate,  EPA  summed  the  population 
values  for  the  entry/sample  points  that  had  at  least  1  analytical  detection  greater  than  the  threshold  of  interest. 


Table  5  also  includes  information  on 
the  effects  of  using  an  RSC  of  100% 

(that  is,  using  an  HRL  set  at  the  DWEL 
of  24.5  pg/L,  rounded  to  a  whole 
number).  Crawford-Brown  et  al.  (2006), 
in  an  estimate  of  risk  variability  from 
perchlorate  exposure  through 
community  water  systems,  noted  that 
the  subjects  in  the  original  2002  Greer 
et  al.,  study  (on  which  the  RfD  of  .0007 
mg/L  was  based)  presumably  had  other 
sources  of  perchlorate  exposure  outside 
of  the  study  and  suggested  that  it  may 
be  appropriate  to  view  their  results  as 
reflecting  the  effects  of  incremental 
exposure  to  perchlorate  above  the 
background  levels  already  in  food  and 
water  rather  than  the  effects  of  total 
exposure,  as  is  implicitly  assumed  when 


the  HRL  is  derived  using  an  RSC  to 
account  for  other  sources  of  exposure.’ 
Use  of  an  RSC  to  derive  the  HRL  is 
clearly  appropriate  when  the  RfD  or 
cancer  slope  factor  is  derived  from 
animal  studies  with  carefully  controlled 
exposure.  Crawford-Brown  et  al. 
suggest,  however,  that  an  RSC  is  not 
necessary  for  perchlorate  because  there 
is  no  reason  to  assume  that  the 
background  exposure  of  the  study 
subjects  was  different  than  that  of  the 
general  population.  EPA  notes  that  the 
sample  size  in  the  Greer  study  was 
small  and  EPA  is  not  aware  of  data  on 
their  background  exposure  to 
perchlorate  or  how  representative  it  may 
be.  EPA  requests  comment  on  whether 
information  is  available  on  the 


background  exposure  of  subjects  in  the 
Greer  study  and  whether  it  should 
consider  the  background  exposure  of 
these  subjects  in  determining  an  HRL 
for  perchlorate. 

While  several  States  have 
recommended  guidelines  or  public 
health  goals  for  perchlorate,  EPA 
recognizes  that  at  least  1  state, 
Massachusetts,^^  has  already 
promulgated  a  final  drinking  water 
standard  for  perchlorate,  that  other 
States  may  set  drinking  water  standards 
in  the  future,  and  that  these  standards 


Massachusetts  promulgated  a  final  drinking 
water  standard  of  2  pg/L  for  perchlorate  on  July  28, 
2006.  For  more  information  about  the  final 
standard,  see  http://www.mass.gov/dep/public/ 
press/pchl0706.htm  (MA  DEP,  2006). 
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could  impact  national  occurrence 
estimates  once  these  standards  are  fully 
implemented. 

F.  What  Are  the  Potential  Options  for 
Characterizing  Perchlorate  Exposure 
and  Proceeding  With  the  Preliminary 
Regulatory  Determination  for 
Perchlorate? 

While  the  Agency  recognizes  that 
food  and  other  pathways  may  be 
important  sources  of  perchlorate 
exposure,  the  Agency  believes  the 
currently  available  food  data 
(summarized  in  section  V.C.3)  are 
inadequate  to  develop  a  better  informed 
RSC  (and  HRL).  First,  some  of  the 
existing  data  are  limited  in  their  sample 
numbers,  geographic  coverage,  and 
analytical  method  adequacy.  Second, 
the  current  studies  provide  little  or  no 
data  for  severed  food  groups  (e.g.,  meat, 
poultry,  fish,  eggs,  root  and  tuber 
vegetables,  brassica  vegetables,  bulb 
vegetables,  tree  fruits,  legumes,  and 
cereed  grains)  that  account  for  about  half 
of  the  diet  (by  mass)  for  females  of 
reproductive  age  (mid-teens  to  mid-  • 
forties). 

This  section  presents  and  requests 
comment  on  data  EPA  might  use  to 
estimate  an  RSC  based  on  food-home 
exposure  as  well  as  on  several  other 
options  that  the  Agency  is  considering 
to  better  characterize  perchlorate 
exposure  and  assist  the  Agency  in 
making  its  regulatory  determination  for 
perchlorate.  These  options  could  serve 
as  a  supplement  or  an  alternative  to 
developing  an  HRL  based  on  a  better 
informed  RSC  derived  from  food 
concentration  and  consumption  data. 
The  Agency  specifically  seeks  comment 
on  the  use  of  urine  biomonitoring  data 
in  estimating  perchlorate  exposure.  If 
the  Agency  decides  to  use  any  of  the 
approaches  discussed  in  V.F.2,  EPA  will 
need  to  determine  what  statistics  (e.g., 
mean,  median,  percentile,  etc.)  are  most 
appropriate  for  consideration  in  a 
regulatory  determination.  The  Agency 
will  also  conduct  a  peer  review,  as 
appropriate,  of  any  new  methodology  it 
decides  to  use. 

The  Agency  also  invites  the  public  to 
submit  relevant  data  that  may  further 
characterize  exposure  to  perchlorate 
through  consumption  of  foods  and/or 
through  other  pathways.  The  Agency 
wHl  consider  any  new,  relevant 
information/data  provided  in  response 
to  this  action  as  the  Agency  determines 
whether  to  regulate  perchlorate  with  a 
national  primary  drinking  water 
regulation. 

1.  Use  of  Food  Concentration  and 
Consumption  Data  to  Estimate  an  RSC. 

In  the  past,  the  Agency  has  relied  on 
dietary  exposure  information  from  the 


FDA  Total  Diet  Study  (TDS)  to 
determine  the  RSC  allowed  for  drinking 
water  and  to  set  health  goals  (i.e.. 
Maximum  Contaminant  Level  Goals)  for 
several  inorganic  compounds  (e.g., 
antimony,  cadmium,  chromium,  and 
selenium).  Under  the  TDS,  foods  are 
sampled  at  retail  outlets,  prepared  as 
they  would  be  consumed,  and  analyzed 
for  a  variety  of  analytes  (e.g.,  nutrients, 
pesticides,  industrial  chemicals). 
Approximately  280  foods,  covering  a 
broad  spectrum  of  the  diet,  are  currently 
sampled  in  each  sampling  event. 
Sampling  events  (known  as  “market 
baskets”)  occur  about  4  times  per  year, 
with  each  event  being  confined  to  1  of 
the  4  regions  of  the  country.  The  dietary 
intake  of  the  analyzed  compounds  can 
be  calculated  for  the  U.S.  population  by 
multiplying  the  concentrations  found  in 
TDS  foods  by  the  consumption  amounts 
for  each  food.- FDA  compiles  food 
consumption  amounts  for  the  total  U.S. 
population  by  gender  and  by  age 
group.2® 

FDA  is  including  perchlorate  as  an 
analyte  in  the  2006  TDS.  EPA  believes 
that  ^  comprehensive  dietary  intake 
estimate  for  perchlorate  will  be  useful  in 
evaluating  dietary  Exposure  relative  to 
drinking  water.  When  sufficient 
quantitative  exposure  data  are  available 
(such  as  the  data  published  by  FDA  in 
conjunction  with  the  TDS),  EPA  can  use 
the  procedure  used  previously  for 
several  regulated  inorganic  compounds 
(i.e.,  chromium  and  selenium)  to 
calculate  the  relative  source 
contribution  for  perchlorate.  In  these 
cases  where  dietary  intake  values  were 
available,  EPA  subtracted  the  dietary 
intake  value  from  the  Drinking  Water 
Equivalent  Level  DWEL  and  used  the 
remainder  as  the  allowance  for  water. 
This  procedure  assmes  that  total 
exposure  does  not  exceed  the  RfD. 

The  Agency  invites  the  public  to 
submit  relevant  data  that  may  further 
characterize  exposure  to  perchlorate 
through  consumption  of  foods  and/or 
through  other  pathways.  This 
information  may  help  the  Agency  in  the 
evaluation  of  currently  available  food 
data  and  the  2006  TDS. 

2.  Use  of  Urinary  Biomonitoring  Data 
to  Evaluate  Exposure  to  Perchlorate. 
Researchers  at  CDC’s  National  Center  for 
Environmental  Health  (NCEH)  have 
conducted  a  large  national  study  of  total 
perchlorate  exposure  through  analysis 
of  urine  samples  collected  for  NHANES 
2001-2002  (Blount  et  al,  2006b  and 
2006c).  The  use  of  urinary  perchlorate 


Information  about  FDA’s  TDS  design,  food  list, 
analytes,  and  analytical  results  can  b^  found  at 
http://www.cfsan.fda.gov/~comm/tds-toc.html. 
(FDA,  2006) 


excretion  to  estimate  perchlorate 
exposure  has  been  demonstrated  in 
Valentin-Blasini  et  al.  (2005),  Tollez  et 
al.  (2005),  and  Blount  et  al.  (2006c). 
While  this  would  be  the  first  time  the 
Agency  has  used  biomonitoring  data  to 
assist  EPA  in  making  a  preliminary 
regulatory  determination  for  a  CCL 
contaminant,  the  Agency  believes  that 
estimating  perchlorate  exposure  among 
large  populations  using  urinary 
perchlorate  excretion  data  may  be 
appropriate  for  the  following  reasons: 

•  Perchlorate  is  not  metabolized  in 
the  body  and  is  excreted  unchanged 
primarily  via  the  renal  pathway  (Merrill 
et  al.,  2005), 

•  Perchlorate  does  not  bioaccumulate, 
that  is,  it  is  excreted  essentially 
completely  (Merrill  et  al.,  2005), 

•  Perchlorate  has  a  short  half-life  in 
the  human  body  (approximately  8 
hours),  simplifying  the  estimation  of 
daily  exposure  (Greer  et  al.,  2002),  and 

•  A  methodology  exists  that  allows 
estimation  of  daily  perchlorate  intake 
from  dll  sources  (e.g.,  water,  food)  using 
standard  creatinine  adjustment  factors 
to  account  for  variations  in  urine 
concentration  (Mage  et  al.,  2004). 

The  Agency  could  use  the  2001-2002 
NHANES  urine  data  in  several  ways  as 
described  in  the  following  paragraphs. 
The  Agency  welcomes  comment  from 
the  public  on  these  approaches,  as  well 
as  suggestions  for  other  analyses  that 
may  inform  the  preliminary  regulatory 
determination  for  perchlorate. 

One  potential  approach  is  to  use  the 
2001-2002  NHANES  urine  data  to 
directly  determine  whether  regulation  of 
perchlorate  in  drinking  water  presents  a 
meaningful  opportunity  for  health  risk 
reduction.  More  specifically,  we  could 
use  the  urine  data  (as  in  Blount  et  al., 
2006b  and  c)  to  evaluate  whether  total 
exposure  from  food  and  water  is  likely 
to  result  in  an  appreciable  risk  of 
adverse  health  eff^ects  for  the  U.S. 
population.  If  the  Agency  concluded 
that  total  exposure,  as  estimated  from 
the  urine  data,  does  not  pose  an 
appreciable  risk,  even  at  the  upper  end 
of  the  exposure  distribution,  then  it 
would  follow  logically  that  reducing 
this  exposure  by  regulating  drinking 
water  would  not  present  a  meaningful 
opportunity  for  health  risk  reduction. 

As  summarized  above,  Blount  et  al. 
(2006c)  estimated  a  median  total  daily 
perchlorate  dose  for  adults  of  0.066  pg/ 
kg/day  (about  one  tenth  of  the  RfD)  and 
a  95th  percentile  dose  of  0.234  pg/kg/ 
day  (about  one  third  of  the  RfD).  Only 
eleven  adults  (0.7%)  had  an  estimated 
dose  in  excess  of  the  RfD  (0.7  pg/kg/ 
day).  EPA  requests  comment  on  whether 
or  not  these  data  provide  an  adequate 
basis  to  support  a  regulatory 
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determination  for  perchlorate.  EPA  also 
requests  comment  on  the  relevance,  if 
any,  to  a  regulatory  determination  for 
perchlorate,  of  the  Blount  et  al  {2006b) 
study,  which  showed  an  association 
between  T4/TSH  levels  in  women  and 
urinary  perchlorate  concentrations  at 
levels  below  the  RfD  (see  Section  V.B). 

EPA  could  also  use  the  2001-2002 
NHANES  urine  data  to  qualitatively 
evaluate  the  importance  of  the  water 
contribution  to  overall  exposure.  For 
this  approach,  the  Agency  could  merge 
data  from  the  2001-2002  NHANES  and 
UCMR  1  and  compare  the  total 
perchlorate  exposure  values  (based  on 
the  urine  data)  for.  the  population  of 
individuals  whose  drinking  water 
contains  perchlorate  at  various 
concentration  levels,  ranging  from  non- 
detect  to  the  upper  end  of  the 
occurrence  distribution.  The  intent  of 
this  analysis  would  be  to  permit  the 
Agency  to  determine  whether  total 
perchlorate  exposure  (as  measured  in 
urine)  is  meaningfully  correlated  with 
concentrations  in  local  public  drinking 
water  supplies,  though  EPA  would  only 
use  these  results  qualitatively  because  it 
is  not  possible  to  match  up  individual 
urine  samples  with  individual  drinking 
water  exposures.  However,  the  results 
could  be  useful  in  determining  at  least 
qualitatively  the  potential  significance 
of  drinking  water  exposure  for  total 
exposure.  If  there  were  not  a  significant 
correlation  between  public  water  system 
perchlorate  occurrence  and  individual 
exposure  as  measured  through 
biomonitoring,  this  might  suggest  that 
there  is  not  a  meaningful  opportunity 
for  health  risk  reduction  through 
regulation  of  drinking  water. 

The  Agency  could  also  potentially  use 
the  2001-2002  NHANES  urine  data  to 
derive  aij  RSC  to  use  for  drinking  water. 
This  could  potentially  be  done  in 
several  different  ways  as  follows. 

a.  Use  of  Urinary  Biomonitoring  Total 
Exposure  Value  to  Estimate  an  RSC. 

One  possible  approach  to  estimating  an 
RSC  for  water  would  be  to  use  the  urine 
data  to  estimate  total  perchlorate 
exposure,  then  subtract  this  exposure 
value  from  the  reference  dose  and  allow 
the  remainder  as  the  exposure  limit  for 
water.  The  allowed  remainder  divided 
by  the  RfD  would  be  the  RSC  for 
drinking  water.  This  approach  would 
yield  a  conservative  RSC  value  because 
the  exposure  used  to  represent  food 
would  actually  correspond  to  both  food 
and  drinking  water  exposure,  whereas, 
if  it  were  possible  to  estimate  the 
exposure  from  food  alone,  the  relative 
amount  allowed  for  water  would  be 
larger  (resulting  in  a  higher  RSC  and 
higher  health  reference  value).  As 
discussed  in  Section  V.D,  Blount  et  al. 


(2006c)  estimated  a  total  daily 
perchlorate  dose  for  adults  from  urine 
data  and  found  a  median  dose  of  0.066 
pg/kg/day  (about  one  tenth  of  the  RfD) 
and  a  95th  percentile  of  0.234  |Xg/kg/day 
(about  one  third  of  the  RfD).  If  EPA  were 
to  use  the  estimated  95th  percentile 
total  dose  from  the  Blount  study  as  if  it 
represented  the  exposure  from  food 
alone,  this  would  suggest  a  residual 
screening-level  RSC  of  about  70% 
allocated  to  water.  One  possible 
limitation  of  this  approach  is  that  the 
Blount  study  estimates  exposure  for 
adults  only.  Therefore,  an  RSC 
developed  based  upon  this  data  would 
not  necessarily  be  representative  of 
children.  EPA  requests  comment  on 
using  this  approach  as  the  basis  for 
deriving  a  screening-level  RSC. 

b.  Use  of  the  Urine  Data  and  UCMR 
1  to  Deduce  Exposure  from  OthSr 
Sources  and  Derive  the  RSC. 

Alternately,  for  those  NHANES  survey 
subjects  served  by  public  drinking  water 
systems  with  positive  detections  for 
perchlorate  (based  on  UCMR  1),  EPA 
could  estimate  the  expected  perchlorate 
dose  contributed  by  drinking  water 
(using  individual  water  consumption 
data  from  the  NHANES  survey 
combined  with  UCMR  1  data  for  the 
area  in  which  they  live)  and  subtract  it 
from  the  total  perchlorate  dose  (based 
on  urinary  perchlorate  excretion  data)  to 
calculate  the  amount  contributed  by 
food.  Subtraction  of  thjs  calculated  food 
contribution  from  the  RfD  would  yield 
the  amount  allowed  for  drinking  water, 
which  could  be  divided  by  the  Rffi  to 
calculate  an  RSC.  One  limitation  of  this 
methodology  would  be  the  assumption 
that  subjects  in  the  NHANES  study  are 
uniformly  consuming  drinking  water 
that  contains  perchlorate  at  the 
concentration  indicated  in  the  UCMR  1 
data  for  their  area. 

c.  Use  of  Urinary  Biomonitoring  Data 
from  Exclusive  Bottled  Water  Drinkers 
to  Estimate  an  RSC.  The  2001-2002 
NHANES  data  includes  urinary 
perchlorate  data  for  populations  who 
exclusively  drink  bottled  water.  As 
noted  in  section  V.C.3.a,  FDA  (2004) 
tested  51  samples  of  bottled  water  from 
34  distinct  sources  in  12  states  and 
detected  perchlorate  in  2  samples  (at 
levels  of  0.56  pg/L  and  0.45  pg/L).  These 
levels  are  well  below  the  MRL  for  the 
UCMR  1  data  and  would  not  contribute 
signiflcant  amounts  of  perchlorate 
relative  to  the  RfD.  If  the  population  of 
exclusive  bottled  water  drinkers  is 
sufficiently  representative  of  the  U.S. 
population,  these  data  potentially  could 
be  used  to  estimate  the  contribution  of 
perchlorate  exposure  coming  from  food 
and  allow  the  Agency  to  estimate  an 
RSC  for  drinking  water.  The  RSC  value 


could  be  derived  by  subtracting  the 
estimated  perchlorate  exposure  for 
exclusive  bottled  water  drinkers  from 
the  RfD  of  0.0007  mg/kg/day,  using  the 
remainder  as  the  allowance  for  drinking 
water.  One  limitation  of  this 
methodology  is  that  the  perchlorate 
concentration  of  the  bottled  water  used 
by  this  NHANES  population  is  not 
known.  Hence,  we  would  have  to 
assume  that  the  bottled  water 
concentration  data  collected  by  FDA 
(2004)  is  representative  of  the 
perchlorate  concentration  in  the  bottled 
water  used  by  the  NHANES  exclusive 
bottled  water  population.  Another 
limitation  of  this  approach  is  that  it 
would  not  subtract  out  the  fraction  of 
the  drinking  water  intake  that  comes 
from  water  used  for  cooking  purposes 
(since  bottled  water  is  probably  not  used 
by  most  subjects  in  cooking  and 
household  food  preparation).  It  would 
thus  produce  a  conservative  (health 
protective)  estimate  of  the  RSC  as  it 
would  overestimate  the  fraction  of  total 
exposure  coming  from  food. 

G.  Next  Steps 

After  the  Agency  evaluates  and 
thoroughly  reviews  public  comments 
and  any  new  information/data  on 
perchlorate  obtained  following  this 
notice,  and  performs  the  necessary 
analyses,  the  Agency  intends  to  move 
expeditiously  to  publish  a  preliminary 
regulatory  determination  for 
perchlorate.  Depending  on  how  quickly 
the  Agency  is  able  to  complete  the 
necessary  analyses  and  determine  the 
best  approach  for  making  this 
determination,  EPA  may  be  able  to 
publish  the  preliminary  determination 
in  time  to  include  a  final  determination 
for  perchlorate  as  part  of  the  final  CCL 
2  regulatory  determination,  which  is 
due  by  July,  2008.  If  not,  the  Agency 
will  publish  its  final  determination  for 
perchlorate  as  soon  thereafter  as 
possible.  EPA  does  not  intend  to  wait 
until  the  CCL  3  regulatory 
determination  cycle  to  complete  its 
determination  for  perchlorate. 

VI.  What  About  the  Remaining  CCL  2 
Contaminants? 

As  previously  stated,  EPA  is  only 
making  regulatory  determinations  on 
CCL  2  contaminants  that  have  sufficient 
information  to  support  a  regulator}' 
determination  at  this  time.  Section  V 
discusses  the  status  of  EPA’s  review  of 
perchlorate.  For  the  30  remaining 
chemicals  and  the  9  microbial 
pathogens,  the  Agency  lacks  adequate 
information  in  the  areas  of  health  effects 
or  occurrence  or  both. 

The  Agency  continues  to  conduct 
research  and/or  to  collect  information 
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on  the  remaining  CCL  2  contaminants  to 
hll  identified  data  gaps.  Stakeholders 
may  be  concerned  that  regulatory 
determinations  for  such  contaminants 
should  not  necessarily  wait  until  the 
end  of  the  next  regulatory  determination 
cycle.  In  this  regard,  it  is  important  to 
recognize  that  the  Agency  is  not 
precluded  ft’om  conducting  research, 
monitoring,  developing  guidance  or 
health  advisories,  and/or  making  a 
determination  prior  to  the  end  of  the 
next  cycle.  In  addition,  the  Agency  is 
not  precluded  from  regulating  a 
contaminant  at  any  time  when  it  is 
necessary  to  address  an  urgent  threat  to 
public  health,  including  any 
contaminant  not  listed  on  the  CCL.  * 

Because  the  focus  of  this  action  is  to 
announce  and  solicit  public  comment 
on  the  Agency’s  preliminary 
determinations  for  11  of  the  51  CCL  2 
contaminants,  this  action  primarily 
provides  information  on  these  11 
contaminants.  The  Agency  recognizes 
that  the  public  may  have  a  particular 
interest  in  metolachlor,  methyl  tertiary 
butyl  ether  (MTBE),  and  the  microbial 
contaminants.  Therefore,  this  action 
includes  some  additional  information 
for  these  contaminants  in  the  following 
sections  and  requests  public  comment 
on  any  further  data,  information  and/or 
analyses  that  the  Agency  should  be 
aware  of. 

A.  Metolachlor 

1.  Background.  Metolachlor  is  a  broad 
spectrum  herbicide  used  for  general 
weed  control  in  many  agricultural  food 
and  feed  crops  (primarily  corn, 
soybeans  and  sorghum),  on  lawns  and 
turf,  ornamental  plants,  trees,  shrubs 
and  vines,  rights  of  way,  fencerows  and 
hedgerows,  and  in  forestry.  Metolachlor 
appears  to  be  moderately  persistent  to 
persistent  tmd  depending  on  the  type  of 
soil,  can  be  highly  mobile.  Degradation 
of  metolachlor  in  the  environment  is 
dependent  on  microbially-mediated  and 
abiotic  processes.  Metolachlor  has  at 
least  5  major  degradates.  Two  of  the 
more  common  degradates  are 
metolachlor  ethane  sulfonic  acid  (ESA) 
and  metolachlor  oxanilic  acid  (OA). 

2.  Health.  The  Agency  established  an 
RfD  for  metolachlor  of  0.1  mg/kg/day 
based  on  an  NOAEL  of  9.7  mg/kg/day 
and  a  UF  of  100  (USEPA,  1995).  The 
Agency  derived  the  NOAEL  from  a  one- 

1  year  chronic  feeding  study  in  beagle 
dogs  where  the  critical  effect  was 
I  decreased  body  weight  gain. 

Metolachlor  shows  some  evidence  of 
1  causing  developmental  toxicity  effects 
i  in  rats  but  none  in  rabbits.  The  doses 
i  associated  with  the  developmental 
I  effect  in  rats  are  greater  than  the  NOAEL 
i  and  therefore  the  NOAEL  would  be 


protective  against  developmental 
toxicity. 

Metolachlor  has  been  evaluated  for 
carcinogenic  activity  in  both  rats  and 
mice.  No  treatment-related  cancer 
effects  were  observed  in  2  studies  using 
mice.  In  studies  using  rats,  metolachlor 
caused  a  significant  increase  in  liver 
nodules  and  carcinomas  in  high  dose 
females.  Negative  results  from 
mutagenicity  studies  suggest  that 
tumors  may  result  firom  a  nonmutagenic 
mode  of  action.  In  1991,  a  peer  review 
committee  recommended  that 
metolachlor  be  classified  as  a  possible 
human  carcinogen  based  on  increases  in 
liver  tumors  in  the  female  rat.  However, 
a  peer  review  conducted  in  July  1994 
recommended  that  the  evidence  for 
cancer  was  suggestive  and  should  not  be 
quantified.  This  recommendation  was 
supported  by  negative  mutagenicity  data 
and  recent  metabolism  data  indicating 
that  the  formation  of  the  metabolite 
presumed  to  be  the  ultimate  carcinogen 
is  very  low  (USEPA,  1995). 

3.  Occurrence.  EPA  included 
metolachlor  as  an  analyte  in  the  UCM 
Round  2  survey.  EPA  evaluated  the 
UCM  Round  2  Cross  Section  data  and 
found  that  metolachlor  was  detected  at 
or  above  the  reporting  limit  of  0.1  pg/ 

L  in  0.83%  of  the  12,953  systems  that  . 
sampled  for  metolachlor  (USEPA, 

2006a). 

The  uses  NAWQA  program  included 
metolachlor  as  an  analyte  in  its  1992- 
2001  monitoring  survey  of  ambient 
surface  and  ground  waters  across  the 
'United  States.  EPA  evaluated  the  results 
of  the  provisional  data,  which  are 
available  on  the  Web  at  http:// 
ca.water.nsgs.gov/pnsp/  (Martin  et  ah, 
2003;  Kolpin  and  Martin,  2003).  While 
the  uses  detected  metolachlor  in  both 
surfacb  and  ground  waters,  95  percent  of 
the  samples  from  the  various  land  use 
settings  were  less  than  1.38  pg/L.  The 
maximum  surface  water  concentration 
is  77.6  pg/L  (agricultural  setting)  and  the 
maximum  estimated  ground  water 
concentration  is  32.8  pg/L  (agricultural 
setting). 

4.  Consideration  of  the  ESA  and  OA 
degradates.  While  EPA  has  health  and 
occurrence  information  for  metolachlor 
itself,  the  Agency  believes  it  is  prudent 
to  also  consider  the  occurrence  and 
exposure  of  the  ESA  and  OA  degradates 
as  well.  At  this  time,  there  is  no  finished 
water  occurrence  and  exposure 
information  for  these  2  degradates  fi'om 
a  nationally  representative  sample  of 
PWSs.  However,  a  few  small-scale 
studies  indicate  that  the  ESA  and  the 
OA  degradates  may  be  occurring  at 
greater  frequencies  and  at  higher 
concentrations  than  the  metolachlor 
parent  (Phillips  et  ah,  1999a  and  1999b; 


Rheineck  and  Postle,  2000).  In  order  to 
gather  more  information  about  the 
occurrence  of  the  ESA  and  OA 
degradates  in  finished  water  (along  with 
the  metolachlor  parent),  the  Agency  has 
added  these  degradates  and  their  parent 
to  the  second  unregulated  contaminant 
monitoring  regulation  (UCMR  2;  70  FR 
49093;  USEPA.  2005g).  While  EPA 
awaits  the  results  of  the  UCMR  2  survey, 
the  Agency  is  planning  to  update  the 
health  advisory  for  metolachlor  to 
include  the  ESA  and  OA  degradates. 

The  Agency  requests  comment  from  the 
public  as  to  whether  updating  the  health 
advisory  to  include  these  degradates 
will  be  useful  for  States  and  public 
water  utilities. 

In  addition,  the  Agency  requests 
answers  to' the  following  questions  and 
any  available  data: 

•  Are  States  collecting  data  on  the  co¬ 
occurrence  of  metolachlor  and  its 
degradates  in  sovuce  waters  on  a  state¬ 
wide  basis?  In  drinking  water  on  a  state¬ 
wide  basis? 

•  If  available,  are  States  willing  to 
provide  data  on  the  co-occurrence  of 
metolachlor  and  its  ESA  and  OA 
degradates  in  community  and  public 
water  systems?  What  analytical  method 
and  reporting  limit  were  used  to  gather 
these  data? 

•  Do  States  have  any  information  on 
the  number  of  PWSs  impacted  by 
metolachlor  and/or  its  degradates? 

•  Have  States  seen  an  increase  or 
decrease  in  the  number  of  PWSs 
impacted  by  metolachlor  and/ or  its 
degradates? 

•  How  many  systems  have  taken 
wells  or  sources  offline  due  to  impacts 
from  metolachlor  and/or  its  degradates? 

B.  Methyl  tertiary-butyl  ether 
1.  Background 

Methyl  tertiary-butyl  ether  (MTBE)  is 
a  volatile  organic  compound 
synthesized  for  use  as  a  gasoline 
additive.  First  used  as  an  octane 
enhancer  to  improve  engine 
performance,  MTBE  is  also  used  to 
reduce  emissions  that  form  carbon 
monoxide  and  ozone.  Leaking 
underground  storage  tanks,  gasoline 
distribution  facilities,  and  even 
recreational  boating  can  release  MTBE 
into  the  environment. 

In  1997,  EPA  issued  a  drinking  water 
advisory  of  20  to  40  pg/L  based  on  taste 
and  odor  (USEPA,  1997b).  EPA  is 
currently  revising  its  health  risk 
assessment  for  MTBE,  and  thus,  will  not 
be  making  a  regulatory  determination 
for  MTBE  as  part  of  this  action.  The  IRIS 
Chemical  Assessment  Tracking  System 
http  ://cfpub.epa  .gov/iristrac/index.  cfm 
has  the  most  up-to-date  information  on 
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the  status  of  the  MTBF  health  risk 
assessment  and  interested  members  of 
the  public  should  check  that  Web  site  to 
find  out  the  latest  schedule. 

The  Agency  collected  data  on  MTBE 
occurrence  as  part  of  the  UCMR  1 
survey.  In  addition,  EPA  evaluated 
several  sources  of  supplemental 
occurrence  information  described  in  the 
supporting  documentation  for  this 
action  entitled  “Regulatory 
Determinations  Support  Document  for 
Selected  Contaminants  from  the  Second 
Drinking  Water  Contaminant  Candidate 
List  (CCL  2)”  (USEPA,  2006a).  Section 
VLB. 2  provides  a  summary  of  some  of 
the  data  and  information  on  MTBE 
occurrence  collected  to  date. 

2.  Occurrence  Information 

a.  UCMR  1 .  EPA  collected  sampling 
results  for  MTBE  from  over  98.9  percent 
(3,068  of  3,100)  of  the  large  PWSs  and 
over  99.5  percent  (796  of  800)  of  the 
small  systems  required  to  sample  under 
UCMR  1.  Based  on  these  data,  19  public 
water  systems  (0.49  percent  of  the  3,864 
Scunpled)  in  14  states  (CA,  CT,  GA,  IL, 
MA,  MO,  NH,  NJ,  NM,  NY.  PA,  SD,  TN, 
and  WV)  reported  MTBE  occurrence  in 
drinking  water.  These  19  systems 
reported  MTBE  in  26  samples  at  the 


minimum  reporting  level  of  5  pg/L  or  . 
above,  representing  approximately  0.33 
percent  (or  754  thousand  of  226  million) 
of  the  population  served  by  the  public 
water  systems  that  sampled  for  MTBE. 
(USEPA,  2006a) 

Of  the  PWSs  reporting  detections  at  or 
above  5  pg/L  (the  MRL),  15  were  ground 
water  systems  and  4  were  surface  water 
systems.  One  small  ground  water  system 
(49  pg/L)  and  3  large  ground  water 
PWSs  (48  pg/L,  36  pg/L,  and  33.2  pg/L) 
reported  MTBE  at  levels  greater  than  20 
pg/L  (the  lower  end  of  the  taste  and  odor 
threshold).  One  large  surface  water 
system  (33  pg/L)  reported  MTBE  at 
levels  greater  than  20  pg/L.  The 
remaining  14  systems  had  detects 
between  5  pg/L  and  20  pg/L  (USEPA, 
2006a). 

b.  uses  studies/surveys/reMiews.  In 
2003,  the  uses  reported  results  of 
national  sSurce  water  sampling 
(previously  introduced  in  section 
III.B.2.a.(2)).  uses  sampling  included  a 
random  study  of  a  representative  sample 
of  untreated  source  waters  (known  as 
the  “Random  Survey”)  and  a  study  of 
source  waters  from  areas  known  or 
suspected  of  having  MTBE  (known  as 
the  “Focused  Survey”).  In  the  Random 


Survey,  USGS  found  that  none  of  the 
source  waters  exceeded  20  pg/L,  and  the 
three  highest  concentration  sources 
ranged  from  6  pg/L  to  19.5  pg/L  (Grady, 
2003).  Of  the  areas  known  or  suspected 
of  having  MTBE  in  the  Focused  Survey, 
USGS  found  that  5  percent  (e.g.,  ground 
waters  for  7  of  the  134  systems)  had 
concentrations  greater  than  20  pg/L 
(Delzer  and  Ivahnenko,  2003a). 

USGS  also  reviewed  the  literature  for 
national,  regional,  and  State  MTBE 
information  (Delzer  and  Ivahnenko, 
2003b),  including  13  state-wide 
assessments.  This  information  is 
summarized  in  Table  6.  USGS  noted 
that  because  study  objectives  varied, 
information  varied  in  terms  of  reporting 
levels,  sampling  frequencies,  and 
sources  (e.g.,  ambient  water,  public  and 
homeowner  wells,  treated  drinking 
water). 

Previously,  USGS  (Grady  and  Casey, 
2001)  studied  MTBE  occurrence  in  the 
drinking  water  of  12  States  (New  • 
England  and  the  Mid-Atlantic).  The 
study  found  less  than  1  percent  of  the 
CWSs  had  drinking  water  samples  at  or 
above  20  pg/L,  while  7.8  percent  of  the 
CWSs  had  MTBE  at  1  pg/L  or  higher. 
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Table  6.  Summary  of  MTBE  State-wide  Assessments  (Delzer  and  Ivahnenko,  2003b) 

State  Sarvey  Sammary 

Reporting  Limit  (RL) 

Detectioo  Frequency 

Median  Detected 
Concentration 

Maximum  Detected  ConcentratiOD 

Alabama:  2000  survey  ofS7S  PWSs.  Sampling  at  l,0S3 
sources  (87  surface  water  sources,  27  springs.  939  wells) 

0.5 -2.0  pg/L 

-  wells:  0.53% 
springs:  0% 

surfatx  water  sources:  0% 

wells:  NA 
springs:  NA 

surface  water  sources;  NA 

wells:  8.4  pg/L 
springs:  NA 

surface  water  sources:  N  A 

California:  partial  survey  of  PWS  source  waters, 
covering  lOS  of  24S  surface  water  sources  (3,000 
samples)  and  2,988  of  13,919  PWS  wells  in  1996-1997; 
supplemented  by  information  from  DHS  database 
(50,748  samples  collected  between  1989  and  2001 ) 

NA 

DHS  database:  NA 

surface  water  sources:  46.7% 

welb:  1.2% 

DHS  database:  1.1% 

surface  water  sources:  NA 

wells:  NA 

DHS  database:  3.6  pg/L 

surface  water  sources:  >14  pg/L  (26%) 

wells:  NA 

DHS  database;  610  pgl. 

Coiuiecticut:  1999  annual  report  on  organics  testing  at 
PWSs  (total  number  of  PWSs  not  reported) 

0.5  -  2.0  pg/L 

2.7  pg^L 

no  pg/L 

Florida:  8,739  samples  collected  from  1 ,692  public 
water  supplies  since  early  1990s. 

NA 

1.4  pg/L 

166  pg/L 

Illinois;  monitoring  since  1 994  at  approximately  80%  of 
the  State's  1,200  CWSs,  most  of  which  (92%)  utilize 
ground  water 

0.5-  1.0  pg/L 

2.7%  of  active  systems,  plus  3 
systems  that  abandoned  wells 
following  MTBE  contamination 

NA 

NA 

Iowa:  530  samples  collected  from  235  PWS  wells  in 
‘vulnerable  fredrock  legions'  in  1999;  plus  sampling  of 
water  supplies  in  several  cities  since  the  19^ 

Bedrock  project:  1 5  pg/L 
cities;  NA 

bedrock  project:  8  sample 
detections  <  15  pg/L 
cities:  NA 

bedrock  project:  <  15  pg/L 

cities:  NA 

Kansas:  27,935  samples  from  1,122  PWS  wells, 
collected  19% -2000 

NA  - 

1 .6%  of  wells 

NA 

I,250pg4. 

Maine:  survey  of  793  of  830  public  water  supplies  and 

95 1  private  household  water  supplies  in  1998 

0.1  pg/L 

public  supplies:  NA 

private  supplies:  NA 

public  supplies;  <  35  pg^L 

private  supplies;  >  35  ng/L  ( 1 . 1%  of 
supplies) 

Maryland:  1,084  PWSs  surveyed  since  1995;  data  also 
collected  on  private  wells  contamiruted  by  LUSTs 

0.5  pg/L 

PWSs:  7.8% 
private  wells:  NA 

PWSs:  NA 
private  wells:  NA 

Michigan:  31,557  samples  from  18,046  CWS,  NCWS, 
and  private  wells  from  1987  through  1999 

1.0  pg/L 

2.9%  of  samples  and  3.0%  of 
wells 

NA 

>240  pg/L  (29  samples) 

Missouri:  MO  has  monitored  MTBE  in  1,685  PWSs 
since  1994 

5  pg/L 

0. 1%  of  monitored  PWSs 

statewide  (2  PWSs) 

NA 

NA 

New  Jersey:  samples  from  about  400  CWSs  from  1997 
to  1998;  plus  a  random  sampling  of  104  domestic  welb 

Wisconsin:  2.27 1  wells  (mostly  private)  sampled  since 
1990 

12  pg/L 

NA 

1,700  pg/L  (private  well) 

BILLING  CODE  6560-S0-C 

c.  New  England  Interstate  Water 
Pollution  Control  Commission 
(NEIWPCC).  In  2003,  the  NEIWPCC 


surveyed  the  States  under  a  grant  from 
EPA’s  Office  of  Underground  Storage 
Tanks  (UST).  Twenty-six  States 


estimated  that  they  had  public  wells 
that  were  contaminated  by  MTBE  at 
some  level,  and  of  those,  5  States  (ME. 
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NH,  NJ,  DE,  and  MD)  estimated  having 
detectable  levels  of  MTBE  in  at  least  100 
public  water  supply  wells.  Thirteen 
States  did  not  know  the  answer,  8  States 
did  not  respond,  and  3  States  reported 
that  no  PWS  wells  were  impacted.  The 
survey  established  no  reporting  level  to 
define  “contamination.”  Only  3  States 
documented  the  basis  for  their  estimates 
(projected  from  several  studies,  raw  and 
treated  water  analyses,  and  a  survey  of 
funded  petroleum  spill  projects) 
(NEIWPCC,  2003). 

d.  California  Department  of  Health 
Services.  In  2000,  California  developed 
a  drinking  water  standard  of  1 3  pg/L  for 
MTBE  (CA  DHS,  2000).  According  to 
California’s  annual  compliance,  reports, 
there  were  no  violations  of  the  13  pg/L 
standard  by  public  water  systems  in 
2002  and  2003,  and  2  violations  at  2 
public  water  systems  (serving  almost 
14,000  people)  in  2004  (CA  DHS,  2002; 
CA  DHS,  2003;  CA  DHS,  2004). 

e.  Other  Sources  of  Data.  In  April 
2005,  the  Environmental  Working 
Group  (EWG,,2005)  released  a  report. 
Like  Oil  and  Water,  on  their  Web  page. 
In  response  to  Freedom  of  Information 
Act  requests,  29  State  agencies 
submitted  data  to  EWG.  EPA  informally 
evaluated  the  data  posted  by  EWG  to 
determine  if  this  information  might  be 
useful  in  projecting  state-wide 
occurrence.  While  EPA  found  the  report 


interesting,  the  data  as  reported  on  the 
Web  lacked  some  of  the  information 
needed  to  assess  the  representativeness 
and  the  quality  of  the  data.  For  example. 
States  submitted  different  time  periods 
of  monitoring  data  (e.g.,  Alaska 
submitted  7  months  of  data  for  1  system 
during  the  2000  timeframe  and  Illinois 
submitted  data  that  spanned  1990  to 
2002).  States  did  not  report  monitoring 
results  for  every  system.  Also,  the  data 
do  not  indicate  if  the  samples  came 
from  source  water  or  finished  water, 
from  ground  water  or  surface  water,  the 
analytical  method  used  for  analysis  nor 
the  reporting  level,  the  frequency  of  the 
sampling  (e.g.,  annual,  quarterly), 
number  of  samples  from  each  water 
•system,  number  of  non-detects,  etc. 

3.  Request  for  Additional  MTBE 
Occurrence  Information 

As  discussed  earlier,  EPA  is  not 
making  a  regulatory  determination  for 
MTBE;  however,  EPA  is  presenting  this 
information  because  of  ongoing  interest 
in  MTBE.  And  as  noted  earlier, 
additional  information  is  presented  in 
the  regulatory  support  document  for  this 
action  (i.e.,  USEPA,  2006a).  While  the 
Agency  waits  for  the  final  health  risk 
assessment,  EPA  will  continue  to  collect 
and  evaluate  occurrence  information. 
The  Agency  requests  any  data. 


information,  or  analyses  that  may  be 
available  on  the  following  topics: 

•  Are  there  additional  occurrence 
data  for  MTBE  in  community  and  non¬ 
community  public  water  systems  on  a . 
state-wide  or  more  local  basis?  As  noted 
in  the  previous  section,  the  State  data 
submitted  to  EWG  lack  some  elements 
needed  to  assess  the  quality  of  the  data, 
as  required  in  EPA’s  guidance  for 
information  quality  guidelines  (USEPA, 
2003c),  and  project  state-wide 
occurrence. 

•  What  analytical  method  and 
reporting  limit  were  used  to  gather  these 
data? 

•  Has  there  been  an  increase  or 
decrease  in  the  number  of  impacted 
PWSs?  Over  what  time  frame? 

•  For  those  PWSs  whose  water 
supplies  have  been  impacted,  has  there 
been  an  increase  or  a  decrease  in  the 
concentration  of  MTBE? 

•  How  many  systems  have  taken 
wells  or  sources  offline,  consolidated 
with  other  PWSs,  or  added  customers 
due  to  impacts  from  MTBE? 

•  What  treatments  are  being  used  in 
the  field?  What  range  of  treatment 
effectiveness  is  being  achieved? 

•  Is  the  listing  of  State  bans  for  MTBE 
shown  in  Table  7  complete?  Have  state¬ 
wide  bans  decreased  MTBE 
contamination  in  drinking  water? 


Table  7.— State  Actions  Banning  MTBE  (State-wide) 

[Adapted  from  USEPA,  2004g  and  McCarthy  and  Tiemann,  2005] 


Stats 

Effective  date 

Extent  of  MTBE  ban 

Arizona  . 

January  1 ,  2005  . 

0.3%  max  volume  in  gasoline. 

California  . 

December  31 ,  2003  . 

complete  ban  in  gasoline. 

Colorado . 

April  30,  2002  . . 

complete  ban  in  gasoline. 

Connecticut  . 

January  1 ,  2004  . 

complete  ban  in  gasoline. 

Illinois  . 

July  24,  2004. . 

0.5%  max  volume  in  gasoline. 

Indiana  . 

July  24,  2004  . 

0.5%  max  volume  in  gasoline. 

Iowa . 

July  1,  2000  . 

0.5%  max  volume  in  gasoline.  ' 

Kansas  . 

July  1,  2004  . 

0.5%  max  volume  in  gasoline. 

Kentucky  . . 

January  1 ,  2006  . 

0.5%  max  volume  in  gasoline. 

Maine  . 

January  1 ,  2007  . 

0.5%  max  volume  in  gasoline. 

Michigan  . . 

June  1 ,  2003  . 

complete  ban  in  gasoline. 

Minnesota . 

July  2,  2005  . 

complete  ban  in  gasoline,  (following  partial  ban  in 

I  j 

2000). 

Missouri  .  ! 

July  1,  2005  . 

0.5.%  max  volume  in  gasoline. 

Montana  . 

January  1 ,  2006  . 

no  more  than  trace  amounts  in  gasoline. 

Nebraska . 

July  13,  2000  . 

1%  meix  volume  in  gasoline. 

New  Hampshire- . 

January  1 ,  2007  . 

0.5%  max  volume  in  gasoline. 

New  Jersey  . 

January  1 ,  2009  . 

0.5%  max  volume  in  gasoline. 

New  York . 

'  January  1 ,  2004  . 

complete  ban  in  gasoline. 

North  Carolina . 

January  1 ,  2008  . 

0.5%  max  volume  in  gasoline. 

Ohio . 

July  1,  2005  ...*. . 

0.5%  max  volume  in  gasoline. 

Rhode  Island . 

June  1 ,  2007  . 

0.5%  max  volume  in  gasoline. 

South  Dakota  . 

July  1,  2001  . 

0.5%  max  volume  in  gasoline 

Vermont . 1 

January  1 ,  2007  . . . 

0.5%  max  volume  in  gasoline. 

Washington  . 

Jeinuary  1 ,  2004  . 

0.6%  max  volume  in  gasoline. 

Wisconsin . 

1  August  1,  2004  . 

0.5%  max  volume  in  gasoline. 
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C.  Microbial  Contaminants 

1.  Evaluation  of  Microbial 
Contaminants  for  Regulatory 
Determination.  The  9  microbial 
contaminants  listed  on  CCL  2  include: 

•  Four  virus  groups — Calici viruses, 
Echoviruses,  Coxsackieviruses,  and 
Adenoviruses 

•  Four  bacteria/bacterial  groups- 
Aeromonas  hydrophila;  Helicobacter 
pylori;  Mycobacterium  avium 
intercellulare  (or  MAC);  and 
Cyanobacteria  (called  blue-green 


algae27),  fresh  water  algae,  and  the 
associated  toxins 

•  One  group  of  protozoa — 
Microsporidia  (Enterocytozoon  bieneusi 
and  Septata  intestinalis,  now  renamed 
Encephalitozoon  intestinalis). 

In  addition  to  considering  if  the 
Agency  had  sufficient  information  to 
address  the  three  statutory  criteria  listed 
in  section  II.B.l  (i.e.,  adverse  health 
effects,  known/likely  occurrence,  and 
meaningful  opportunity  for  health  risk 
reduction),  the  Agency  also  considered 


whether  sufficient  information  was 
available  to  determine  whether  current 
treatment  requirements  adequately 
controlled  for  any  of  the  9  microbial 
contaminants.  After  consideration  of 
these  factors,  the  Agency  determined 
that  none  of  the  9  microbial 
contaminants  have  sufficient 
information  at  this  time  to  address  the 
three  statutory  criteria  to  make  a 
regulatory  determination.  Table  8 
identifies  the  specific  areas  for  which 
information  is  insufficient. 


Table  8.— Information  Gaps  for  the  Microbial  Contaminants 


Health  effects 

- ^ - ! 

Treatment 

1 

Analytical 

methods 

1 

Occurrence 

Microsporidia . 

Aeromonas  . 

Aeromonas  . 

Aeromonas. 

Some  Cyanotoxins . 

MAC . 

MAC . 

MAC. 

Adenoviruses  . 

Caliciviruses . 

Coxsackieviruses . 

Echoviruses  . 

Microsporidia  . 

I  Some  Cyanotoxins  . 

Helicobacter . 

Helicobacter . 

Microsporidia  . 

Some  Cyanotoxins  . 

. 

Helicobacter. 

Adenoviruses. 

Caliciviruses. 

Coxsackieviruses. 

Echoviruses. 

Microsporidia. 

Some  Cyanotoxins. 

2.  Research  and  Other  Ongoing 
Activities.  EPA  has  supported  an  active 
research  program  to  fill  the  information 
gaps  on  the  CCL  2  microorganisms. 
While  several  examples  of  the  ongoing 
research  activities  are  listed  below, 
further  information  on  these  and  other 
projects  can  be  found  on  EPA’s  Drinking 
Water  Research  Information  Network 
(DRINK).  DRINK  is  a  publicly- 
accessible,  Web-based  system  that  tracks 
over  1 ,000  ongoing  research  projects 
and  can  be  accessed  at:  http:// 
www.epa  .gov/safewa  ter/ drink/ 
intro.html. 

a.  Virus.  For  the  CCL  virus  groups  (or 
surrogates),  the  Agency  has  initiated 
treatment  studies  that  simulate  realistic 
conditions  where  viruses  may  be 
protected  in  aggregates.  EPA  also  plans 
to  conduct  virus  removal/inactivation 
studies  in  drinking  water  treatment 
plants  and/or  pilot  plants.  In  order  to 
assess  the  effectiveness  of  treatment  and 
to  perform  monitoring  studies,  methods 
development  for  viruses  is  also  in 
progress. 

b.  Bacteria.  For  Aeromonas  spp.,  EPA 
recently  completed  a  one-year  UCMR  1 
survey  of  293  public  water  systems.  The 
Agency  is  currently  attempting  to 
characterize  and  distinguish  pathogenic 
from  non-pathogenic  strains,  as  well  as 
develop  methods  to  detect  Aeromonas 
virulence  factors.  For  H.  pylori,  the 
Agency  is  in  the  process  of  developing 

a  culture  method  and  method  for  its 


Cyanobacteria  are  called  blue-green  algae  even 
though  they  are  technically  bacteria. 


identification.  For  MAC,  preliminary 
drinking  water  surveys  have  been 
conducted  using  a  culture  method 
followed  by  genetic  detection.  EPA  is 
also  conducting  further  research  into 
methods  development  and  the 
characterization  of  virulence  factors  for 
this  organism. 

EPA  has  funded  projects  to  evaluate 
the  effect  of  disinfectants  on 
cyanotoxins,  and  on  the  removal  of  algal 
cells  and  cyanotoxins  in  a  pilot  scale 
treatment  plant.  EPA  is  developing 
analytical  methods  for  potential  use  for 
future  monitoring  and  has  available 
analytical  chemistry  standards  for  the 
toxins  of  most  concern  in  the  United 
States — microcystin, 
cylindrospermopsin,  and  anatoxin-a. 
EPA  has  conducted  several  small-scale 
preliminary  occurrence  surveys  for  . 
cyanotoxins  using  a  screening  method 
followed  by  confirmation  by 
instrumental  analysis.  A  number  of 
health  effects  studies  are  also  in 
progress  on  several  high  priority 
cyanotoxins.  These  include  behavioral 
studies  in  mice,  acute  and  subacute 
effects  in  neonatal  mice,  and  biomarkers 
of  human  exposure.  Risk  assessments 
are  being  conducted  at  EPA  on  the 
cyanotoxins  to  determine  reference 
doses  where  possible.  The  Agency  has 
organized  and  participated  in  several 
workshops  on  cyanotoxins  to  assess  the 
state-of-the-science. 


As  an  interim  measure  to  assist  public 
water  utilities,  the  Agency  is  planning 
to  develop  an  information  sheet  that 
discusses  pertinent  information  on 
cyanobacteria  and  some  of  its  key 
toxins.  The  document  will  discuss  the 
state  of  the  knowledge  on  the 
prevention  and  treatment  of 
cyanobacteria  and  its  toxins,  as  well  as 
the  available  information  on  the 
potential  health  effects  of  some  of  the 
toxins.  EPA  requests  comment  from  the 
public  as  to  wbetber  such  a  document 
would  be  useful  for  public  water 
utilities. 

c.  Protozoa.  EPA  has  several  ongoing 
projects  to  evaluate  the  susceptibility  of 
microsporidia  to  chlorine  and 
chloramine  disinfectants.  EPA  has 
sponsored  methods-related  projects  for 
microsporidia,  which  have  included  the 
use  of  fluorescent  gene  probes,  real-time 
PCR,  concentration  methods,  and 
immunomagnetic  separation.  Ongoing  • 
monitoring  at  EPA  has  revealed  that 
microsporidia  are  present  in  ground 
water.  EPA  has  funded  work  to 
determine  exposure  to  microsporidia, 
and  to  determine  strains  (animal  and 
human)  of  Enterocytozoon  bieneusi 
found  in  water.  EPA  also  held  a 
workshop  in  2003  on  microsporidia  to 
assess  the  state-of-the-science. 

VII.  EPA’s  Next  Steps 

EPA  intends  to  respond  to  the  public 
comments  it  receives  on  the  11 
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preliminary  determinations  and 
subsequently  issue  itS  final  regulatory 
determinations.  Although  the 
preliminary  determinations  for  all  11 
contaminants  are  not  to  regulate,  if  after 
consideration  of  public  comments,  the 
Agency  determines  that  a  national 
primary  drinking  water  regulation  is 
warranted  for  any  of  these  1 1 
contaminants,  the  regulation  would 
then  need  to  be  formally  proposed 
within  24  months  of  the  determination 
and  promulgated  18  months  following 
the  proposal. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51,  52,  70,  and  71 
[EPA-HQ-OAR-2006-0089;  FRL-8301-4] 
RiN-2060-AN77 

Prevention  of  Significant  Deterioration, 
Nonattainment  New  Source  Review, 
and  Title  V:  Treatment  of  Certain 
Ethanoi  Production  Facilities  Under 
the  “Major  Emitting  Facility”  Definition 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  finalizes 
proposed  changes  made  to  the 
definition  of  “major  emitting  facility”  in 
the  Prevention  of  Significant 
Deterioration  (PSD),  Nonattainment 
New  Source  Review  (NSR)  and  Title  V 
regulations.  Two  of  the  regulatory 
changes  proposed  addressed  the  major 
source  threshold  for  PSD  sources.  The 
remaining  proposed  regulatory  changes 
finalized  in  this  action  address  when 
fugitive  emissions  are  counted  for 
purposes  of  determining  whether  a 
source  is  a  major  source  under  the  PSD, 
nonattainment  NSR  or  Title  V  programs. 
The  proposal  solicited  comment  on 
whether  wet  and  dry  corn  milling 
facilities  that  produce  ethanol  for  fuel 
should  continue  to  be  considered  a  part 
of  the  chemical  process  plants  source 
category,  and  whether  other  types  of 
facilities  that  produce  ethanol  fuel 
should  be  considered  for  exclusion  from 
the  definition  of  chemical  process 
plants.  Based  on  comments  received 
and  evaluated,  we  have  included 
additional  changes  to  this  final  rule  that 
exclude  other  facilities  that  produce 
ethanol  by  natural  fermentation  and  are 
classified  in  North  American  Industry 
Classification  System  (NAICS)  code 
325193  or  312140  from  the  definition  of 
“chemical  process  plants.” 

DATES:  This  final  rule  is  effective  on  July 
2.  2007. 

ADDRESSES:  Docket.  The  EPA  has 
established  a  docket  for  this  action 
under  Docket  ID  No.  [EPA-HQ-OAR- 
2006-0089].  All  documents  in  the 
docket  are  listed  on  the  http:// 
www.regulations.gov  Web  site.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g..  Confidential 
Business  Information  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 


electronically  through  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  Air  and  Radiation  Docket  and 
Information  Center,  EPA/DC,  EPA  West 
Building,  Room  3334,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  Air 
and  Radiation  Docket  and  Information 
Center  telephone  number  is  (202)  566- 
1742.  The  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  Public  Reading  Room  is 
located  in  the  EPA  Headquarters 
Library,  Room  Number  3334  in  the  EPA 
West  Building,  located  at  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744. 
Visitors  are  required  to  show 
photographic  identification,  pass 
through  a  metal  deteclor,  and  Sign  the 
EPA  visitor  log.  All  visitor  materials 
will  be  processed  through  an  X-ray 
machine  as  well.  Visitors  will  be 
provided  a  badge  that  must  be  visible  at 
all  times. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Joanna  Swanson,  Air  Quality  Policy 
Division,  (C339-03),  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  number: 
(919)  541-5282;  fax  number:  (919)  541- 
5509,  e-mail  address: 
swanson.joanna@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  title 
of  this  final  rule  has'  been  changed  from 
the  proposed  rule  title  to  better  reflect 
the  final  rule.  The  proposed  rule  was 
entitled  “Prevention  of  Significant 
Deterioration,  Nonattainment  New 
Source  Review,  and  Title  V:  Treatment 
of  Corn  Milling  Facilities  Under  the 
“Major  Emitting  Facility”  Definition.” 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  General  Information 

A.  Does  this  action  apply  to  me? 

B.  Where  can  I  obtain  additional 
information? 

II.  Background 

III.  Summary  of  the  Final  Rule 

IV.  Policy  Rationale  for  Action 

V.  Significant  Comments  Received  on  the 

Proposal 

A.  What  comments  did  we  receive  on  oui 
proposed  changes  to  the  “major  emitting 
facility”  definition? 

B.  Why  are  ethanol  production  facilities 
regulated  differently  under  different 
programs  and  standards? 

C.  Do  we  need  to  make  an  express  section 
302(j)  finding? 

D.  What  are  the  enforcement  implications 
of  these  final  amendments? 

E.  Are  there  any  environmental  and  health 
concerns  associated  with  this  final  rule? 

F.  Will  there  be  a  Federal  ethanol-specific 
VOC  emissions  test  protocol? 

G.  Are  there  backsliding  issues  related  to 
this  rulemaking? 


VI.  Effective  Date  of  This  Rule  and 

Requirements  for  State  or  Tribal 
Implementation  Plans  and  Title  V 

VII.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Analysis 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  OrHer  13132 — Federalism 

F.  Executive  Order  13175 — Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045 — Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211 — Actions 
'  Concerning  Regulations  that 

Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

J.  Executive  Order  12898 — Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-income 
Populations 

K.  Congressional  Review  Act 

VIII.  Judicial  Review 

I.  General  Information 

A.  Does  this  action  apply  to  me? 

Entities  affected  by  this  final  rule  are 
facilities  that  produce  ethanol  by  a 
natural  fermentation  process  that  are 
classified  under  NAICS  codes  325193 
and  312140;  and  State/local/Tribal 
governments.  Categories  and  entities 
potentially  affected  by  this  action  are 
expected  to  include: 


Industry  group 

SIC® 

NAICS'’ 

Wet  Com  Milling  . 

2046  1 

311221 

Industrial  Organic 
Chemicals  (Ethyl 
Alcohol)  . 

2869 

325193 

Sugar  Cane  Mills  . 

2061 

311311 

Sugar  Beet  Manufac¬ 
turing  . 

2063 

311313 

Distilleries  . 

2085 

312140 

State/local/Tribal  gov¬ 
ernment  . 

9511 

1 

924110 

°  Standard  Industrial  Classification. 

•’North  American  Industry  Classification 
System. 


B.  Where  can  I  obtain  additional  ^ 

information?  ^ 

In  addition  to  being  available  in  the  ( 

docket,  an  electronic  copy  of  this  t 

preamble  and  final  amendments  will  s 

also  be  available  on  the  World  Wide 
Web.  Following  signature  by  the  EPA  c 

Administrator,  a  copy  of  this  notice  will  r 

be  posted  on  the  EPA’s  NSR  Web  site,  p 

under  Regulations  &  Standards,  at  \ 

http ://  WWW. epa.gov/nsr. 

11.  Background 

These  regulatory  changes  affect  the 
applicability  provisions  of  two  separate 
permitting  programs:  the  major  NSR 
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program  and  the  title  V  programs.  The 
NSR  program  legislated  by  Congress  in 
parts  C  and  D  of  Title  I  of  the  Clean  Air 
Act  (CAA)  is  a  preconstruction  review 
and  permitting  program  applicable  to 
major  stationary  sources  (major  sources) 
that  construct  or  undertake  major 
modifications.  In  areas  not  meeting 
health-based  national  ambient  air 
quality  standards  (NAAQS)  and  in 
ozone  transport  regions  (OTR),  the 
program  is  implemented  under  the 
requirements  of  part  D  of  title  I  of  the 
CAA  for  “nonattainment”  NSR.  We  call 
this  program  the  major  nonattainment 
NSR  program.  In  areas  meeting  NAAQS 
(“attainment”  areas)  or  for  which  there 
is  insufficient  information  to  determine 
whether  they  meet  the  NAAQS 
(“unclassifiable”  areas),  the  NSR 
requirements  for  the  PSD  of  air  quality 
under  part  C  of  title  I  of  the  CAA  apply. 
We  call  this  program  the  Prevention  of 
Significant  Deterioration  (PSD)  program. 
Collectively,  we  refer  to  both  programs 
as  the  major  NSR  program.  The  NSR 
regulations  are- contained  in  40  CFR 
51.165,  51.166,  52.21,  52.24,  and 
appendix  S  of  part  51. 

Title  V  of  the  CAA  required  EPA  to 
promulgate  regulations  governing  the 
establishment  of  operating  permit 
programs.  The  current  regulations  are 
codified  at  40  CFR  parts  70  and  71. 

The  CAA,  as  implemented  by  our 
regulations,  defines  the  applicability  of 
these  different  programs  based,  in  part, 
on  whether  a  stationary  source  is 
“major.”  For  purposes  of  implementing 
the  PSD  program.  Congress  defined  the 
term  “major  emitting  facility”  in  section 
169(1)  of  the  CAA.  This  definition 
contains  a  specific  list  of  source 
categories  for  which  an  individual 
source  will  be  considered  a  major 
source  if  it  has  the  potential  to  emit  100 
tons  per  year  (tpy)  of  any  pollutant  for 
which  the  local  area  is  in  attainment 
with  the  NAAQS.  This  is  referred  to  as 
the  100  tpy  threshold.  For  any  source 
not  otherwise  listed,  a  250  tpy  threshold 
applies.  For  purposes  of  implementing 
the  nonattainment  major  NSR  program, 
we  do  not  apply  different  applicability 
thresholds  based  on  the  type  of  source 
category.  All  sources  are  subject  to  a  100 
tpy  threshold  or  less  depending  on  the 
severity  of  the  nonattainment  problem. 

All  major  sources,  as  the  term  is 
defihed  for  title  V  purposes,  are 
required  to  obtain  title  V  operating 
permits.  Sources  required  to  obtain  title 
V  permits  include  those  sources  subject 
to  PSD  and  nonattainment  NSR. 
Therefore,  title  V  relies  in  part  on  the 
definition  of  “major  emitting  facility” 
for  the  PSD  program. 

In  addition  to  the  determining  which 
applicability  threshold  applies  to  a 


given  source,  the  determination  of 
whether  a  source  is  “major”  is  also 
partly  dependent  on  whether  the 
stationary  source  must  count  both 
fugitive  and  stack  emissions  in 
determining  whether  it  exceeds  the 
threshold.  Section  302(j)  provides  that 

(j)  Except  as  otherwise  expressly  provided, 
the  terms  “major  stationary  source”  and 
“major  emitting  facility”  mean  any  stationary 
facility  or  source  of  air  pollutants  which 
directly  emits,  or  has  the  potential  to  emit, 
one  hundred  tons  per  year  or  more  of  any  air 
pollutant  (including  any  major  emitting 
facility  or  source  of  fugitive  emission  of  any 
pollutant,  as  determined  by  rule  by  the 
Administrator). 

In  1980,  we  established  a  list  of 
source  categories  that  must  consider 
fugitive  emissions  in  source 
applicability  determinations.  We  used 
the  section  169(1)  list  of  categories  in 
developing  our  302(j)  list  of  categories. 

This  final  rule  involves  changes  to  the 
“major  stationary  source”  and  “major 
source”  definitions  in  the  NSR  and  title 
V  programs  as  this  definition  relates 
specifically  to  the  manufacturing  of 
ethanol  through  natural  fermentation 
processes.  These  changes  affect  both  the 
applicability  threshold  and  whether  this 
industry  must  count  fugitive  emissions 
in  determining  its  major  source  status. 

On  March  9,  2006  (71  FR  12240),  we 
proposed  to  reinterpret  the  component 
term  “chemical  process  plants”  within 
Ihe  statutory  definition  of  “major 
emitting  facility”  in  section  169(1)  of 
the  CAA  to  exclude  wet  and  dry  corn 
milling  facilities  which  produce  ethanol 
fuel  (Option  1).  We  requested  comment 
on  another  option  in  which  we  would 
continue  to  include  wet  and  dry  corn 
milling  facilities  that  produce  ethanol 
fuel  within  the  definition  of  “chemical 
proc6ss  plants.”  (Option  2).  We  also 
proposed  similarly  to  reinterpret  the 
regulatory  term  “chemical  process 
plants”  on  the  list  of  source  categories 
for  which  fugitive- emissions  must  be 
included  in  determining  whether  the 
source  is  a  “major  stationary  source.” 

To  implement  these  proposed 
changes,  we  proposed  to  revise  the 
definition  of  “major  stationary  source” 
under  40  CFR  parts  51  and  52,  and  the 
definition  of  “major  source”  under  40 
CFR  parts  70  and  71.  (See  71  FR  12240, 
March  9,  2006).  Finally,  we  also 
requested  information  on  other  types  of 
ethanol  production  facilities  and 
comment  on  whether  other  types  of 
facilities  including  those  that  produce 
potable  ethanol  or  ethanol  fuel  should 
be  considered  for  exclusion  from  the 
“chemical  process  plants”  definitions. 


III.  Summary  of  the  Final  Rule 

This  rule  finalizes  Option  1  and 
reinterpret  the  component  term 
“chemical  process  plants”  within  the 
statutory  definition  of  “major  emitting 
facility”  and  regulatory  definitions  of 
“major  stationary  source”  and  “major 
source”  to  exclude  wet  and  dry  corn 
milling  facilities  that  produce  ethanol 
for  fuel  or  ethanol  for  food.  Moreover, 
based  on  comments  we  received,  we  are 
extending  the  exclusion  to  all  facilities 
that  produce  ethanol  through  a  natural 
fermentation  process  that  involves  the 
use  of  such  things  as  corn,  sugar  beets, 
sugar  cane  or  cellulosic  biomass  as  a 
feedstock  regardless  of  whether  the 
ethanol  is  produced  for  human 
consumption,  fuel  or  for  an  industrial 
purpose.  This  includes  denatured 
alcohol,  nonpotable  ethanol,  nonpotable 
grain  alcohol,  potable  ethyl  alcohol  and 
grain  alcohol  beverages.  We  are  also 
reinterpreting  the  term  “chemical 
process  plants”  on  the  list  of  source 
categories  that  must  count  fugitives 
emissions  in  determining  whether  a 
source  is  a  major  source  to  be  consistent 
with  the  way  we  now  interpret  that  term 
for  purposes  of  determining  the  major 
source  threshold. 

As  proposed,  we  are  changing  the 
PSD  and  nonattainment  NSR  regulations 
that  we  are  amending  with  this  action 
to  include  amendments  to  40  CFR 
51.165,  51.166,  52.21,  and  appendix  S. 
We  are  also  amending  the  40  CFR  parts 
70  and  71  title  V  regulations.  We  are  not 
making  changes  to  52.24  as  proposed 
because  we  revised  that  section. 
Paragraph  (f)  now  cross-references  the 
provisions  of  40  CFR  51.165  for 
definitions  of  terms  under  40  CFR  52.24, 
and  paragraph  (h)  no  longer  lists  source 
categories. 

These  final  rule  amendments  define 
“chemical  process  plants”  under  the 
regulatory  definition  of  “major  emitting 
facility”  to  exclude  ethanol 
manufacturing  facilities  that  produce 
ethanol  by  natural  fermentation 
proces.ses.  In  addition,  we  have  changed 
our  approach  to  defining  the  sources 
within  the  exclusion  as  explained 
below.  As  explained  in  the  preamble  to 
the  proposed  rule  (71  FR  at  12243),  in 
1981,  when  we  originally  interpreted 
the  “chemical  process  plants”  term  by 
guidance,  we  did  so  in  reference  to  SIC 
28.  Since  the  time  we  defined  the 
chemical  process  plant  based  solely  on 
reference  to  SIC  28,  the  Federal 
Government  replaced  the  SIC  code 
manual  with  the  NAICS.  Under  the 
NAICS,  as  compared  to  the  SIC  system, 
there  are  over  350  more  industries 
classified.  Federal  Government  agencies 
have  adopted  the  NAICS  to  collect 
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statistics  from  industry  establishments 
more  relevant  to  this  economy.  The 
NAICS  gives  special  attention  to 
emerging  industries  (such  as  ethanol 
production)  and  similar  production 
processes  are  grouped  together.  The  SIC 
system,  which  was  last  revised  in  1987 
does  not  include  many  of  the  industries 
included  in  the  NAICS. 

Ethanol  fuel  and  industrial  ethanol 
‘fall  within  NAICS  325193  (Ethyl 
Alcohol  Manufacturing)  which  includes 
denatured  alcohol,  nonpotable  ethanol, 
and  nonpotable  grain  alcohol.  The 
NAICS  312140  (Distilleries)  includes 
potable  ethyl  alcohol  and  grain  alcohol 
beverages.  Even  though  NAICS  325193 
(ethyl  alcohol  manufacturing)  has  been 
classified  under  NAICS’  Chemical 
Manufacturing  subsector,  unlike  under 
the  SIC  classification  of  2869  (Industrial 
Organic  Chemicals,  Not  Elsewhere 
Classified),  ethyl  alcohol  manufacturing 
is  w’ithin  its  own  narrowly  defined 
category. 

The  Agency  has  considered  whether, 
and  in  what  way,  we  might  transition 
from  use  of  the  SIC  to  the  NAICS  for 
purposes  of  determining  the  scope  of  a 
stationary  source  in  general  and  for 
other  purposes  such  as  source  category 
determinations.  We  have  not  reached 
any  universal  conclusions.  Notably, 
however,  some  commenters  expressed 
concern  that  by  refining  the  “chemical 
process  plants”  definition  such  that  we 
no  longer  rely  solely  on  SIC  code  28,  we 
would  be  embroiling  the  Agency  in  the 
“fine  grain”  analysis  we  sought  to  avoid 
under  our  initial  guidance,  negating  the 
objectivity  of  the  current  approach.  In 
view  of  this  comment,  we  think  it  useful 
to  consider  the  NAICS  codes  as  a 
potential  tool  to  address  the 
commenters’  concerns.  At  proposal,  we 
did  nqt  use  SIC  codes  to  define  the 
facilities  that  are  subject  to  these 
changes.  We  have  decided  to  use  NAICS 
codes  to  define  these  facilities  in  the 
final  rule  because  the  narrow 
classification  of  the  NAICS  codes  for 
ethyl  alcohol  manufacturing  (NAICS 
code  325193)  and  distilleries  (NAICS 
code  312140)  under  the  NAICS  is  useful 
and  eliminates  the  problem  of  having  to 
do  a  “fine  grain”  analysis. 

Accordingly,  in  response  to 
commenters,  our  final  rule  references 
the  NAICS  codes  325193  and  312140  to 
exclude  facilities  using  a  natural 
fermentation  process  to  produce  ethanol 
from  the  definition  of  “chemical  process 
plants.”  We  believe  that  by  defining  the 
“chemical  process  plants”  in  this  way, 
we  retain  the  objectivity  and  ease  of 
implementation  inherent  in  our  original 
guidance. 

The  remaining  regulatory  changes 
address  when  fugitive  emissions  are 


counted  for  purposes  of  determining  . 
whether  a  source  is  a  major  source 
under  the  PSD,  nonattainment  NSR,  or 
title  V  programs.  Our  final  rule  treats 
the  term  “chemical  process  plants”  in 
those  regulations  in  the  same  manner  as 
we  treat  it  for  purposes  of  determining 
the  major  source  threshold. 

IV.  Policy  Rationale  for  Action 

In  our  proposed  rule,  we  expressed 
several  reasons  to  support  our  proposal 
to  change  the  definition  of  “chemical 
process  plants.”  First,  we  cited  concerns 
related  to  the  disparate  treatment  of 
ethanol  fuel  production  verses 
production  of  ethanol  intended  for 
human  consumption  by  applying  two 
different  major  source  thresholds. 
Because  the  two  manufacturing 
processes  are  substantially  similar,  we 
believed  that  the  process  should  be 
treated  identically  for  purposes  of  the 
PSD  and  title  V  regulations  regardless  of 
the  intended  product.  We  also  cited 
concerns  that  continuing  to  regulate  the 
ethanol  fuel  industry,  under  the  100  tpy 
major  source  threshold,  regardless  of  the 
production  method  could  stymie  the 
growth  of  the  industry,  and  hamper  our 
nation’s  efforts  toward  energy 
independence.  Some  commenters 
agreed  with  our  general  approach.  Other 
commenters  asserted  that  a  mere 
similarity  in  processes  did  not  justify 
our  proposed  redefinition  of  the 
“chemical  process  plant”  category. 

Other  commenters  questioned  whether 
permitting  agencies  treated  the  two 
types  of  ethanol  production  differently 
for  regulatory  purposes. 

After  reviewing  the  comments,  we  re¬ 
examined  whether  our  policy  concerns 
remain  valid,  and  affirm  our  conclusion 
that  a  change  in  the  “chemical  process 
plant”  category  definition  is  warranted. 
Although  we  received  conflicting 
information  as  to  how  permitting 
authorities  regulate  ethanol  intended  for 
human  consumption,  especially  at 
plants  that  also  produce  ethanol  for, fuel, 
we  maintain  the  fundamental  premise 
for  our  proposal,  that  ethanol,  regardless 
of  intended  use,  is  produced  through 
substantially  similar  profcesses,  and  that 
similar  processes  should  be  regulated  in 
a  similar  way.  Although  there  may  be 
jurisdictional  differences  in  the  way 
these  industries  are  regulated,  we 
believe  this  further  supports  the  need  to 
clarify  the  definition  of  “chemical 
process  plants”  relative  to  the  ethanol 
production  industry  as  a  whole  and 
does  not  negate  the  fundamental  basis 
on  which  we  proposed  the  rule. 

We  continue  to  believe  that 
supporting  our  nation’s  efforts  toward 
energy  independence  is  an  important 
national  goal,  and  that  this 


consideration  is  appropriate  in  deciding 
how  to  balance  our  nations  economic 
growth  with  environmental  protection. 
The  Energy  Policy  Act  of  2005  (Pub.  L. 
109-58)  established  a  renewable  fuel 
standard  (RFS)  that  requires  an 
increasing  use  of  renewable  fuels  in  our 
nation.  It  is  clear  that  continued  growth 
of  the  ethanol  industry  will  play  ai  vital 
role  in  achieving  our  nation’s  energy 
and  environmental  objectives. 

While  we  are  uncertain  what  impact 
this  regulatory  action  may  have  on 
furthering  our  progress  toward  the  goal 
of  energy  independence,  we  believe  that 
including  ethanol  fuel  in  the  “chemical 
process  plants”  presented  potential 
obstacles  for  growth  in  the  industrj’. 
These  obstacles  primarily  include  the 
time  it  takes  to  obtain  a  preconstruction 
permit,  and,  in  some  cases,  the  potential 
costs  that  may  be  incurred  as  a  result  of 
having  to  apply  additional  emissions 
controls.  As  we  discuss,  in  section  V, 
we  conclude  that  this  rule  is  not  likely 
to  result  in  significant  net  ' 

environmental  harm.  Nonetheless,  even 
if  our  consideration  of  potential 
environmental  consequences 
understates  potential  negative 
environmental  consequences,  we 
believe  that  the  potential  for  other 
environmental  benefits  and  the  desire  to 
support  our  nation’s  energy  policy 
objectives  outweigh  any  potential 
negative  environmental  consequences 
that  could  potentially  result  from  this 
rule. 

We  maintain,  as  we  did  in  the 
proposal  preamble,  that  we  have  the 
discretion  to  define  “chemical  process 
plants”  to  exclude  wet  and  dry  corn 
milling  facilities.  As  stated  above,  we 
based  our  proposed  rule  on  the  premise  . 
that  ethanol  production  should  be 
treated  similarly  regardless  of  whether  it 
is  produced  using  either  the  wet  or  dry 
com  milling  process,  and  regardless  of 
whether  the  end  product  is  used  as  fuel 
or  for  human  consumption  because  the 
process  steps  involved  are  essentially 
the  same.  As  we  noted  in  the  proposal, 
the  only  difference  is  the  final  step 
where  a  small  amount  of  denaturant 
(such  as  gasoline)  is  added  to  render  the 
ethanol  unfit  for  human  consumption. 
This  rationale  also  supports  expansion 
of  the  exclusion  to  all  facilities  that 
produce  ethanol  through  a  natural 
fermentation  process.  We  received 
numerous  comments  supporting  this 
finding.  Although  some  commenters 
pointed  to  differences  in  the  production 
process,  we  are  not  persuaded  that  the 
differences  justify  disparate  regulatory 
treatment.  We  also  received  comments 
justifying  the  expansion  of  our 
regulatory  exclusion  to  other  feedstock 
and  end  product  uses.  We  discuss  our 
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responses  to  these  comments  in  more 
detail  in  section  V  of  this  preamble.  We 
did,  however,  receive  a  few  comments 
stating  that  our  regulatory  approach  is 
fundamentally  flawed,  because 
regardless  of  the  similarity  of  process, 
ethanol  fuel  and  perhaps  ethanol 
production  in  general  should  be 
regulated  under  the  100  tpy  threshold. 

Some  commenters  assert  that  we  are 
not  entitled  to  deference  because  such 
facilities  fall  within  the  plain  meaning 
of  the  term  “chemical  processing  plant.” 
Others  assert  that  section  169(1)  shows 
Congress’  intent  to  focus  on  a  facility’s 
finished  product  and  economic  sector  in 
which  an  industry  competes. 

We  do  not  believe  that  the  term 
“chemical  process  plant”  is  subject  to  a 
“plain  meaning  interpretation.”  There  is 
not  a  universally  accepted  definition  of 
chemical  process,  and  accepted 
definitions  differ  depending  on  whether 
you  view  the  term  from  a  purely 
scientific  sense  or  from  an  engineering 
sense,  or  for  economic  purposes.  The 
scope  of  the  chemical  industry  is  in  part 
shaped  by  custom  rather.than  by  logic 
and  excludes  industries  that 
nevertheless  engage  in  chemical 
processes,  e.g.,  petroleum  refineries  are 
a  separate  category  on  the  section  169(1) 
list.'  One  definition  offered  by  the 
commenter  is  so  broad  it  would 
encompass  nearly  every  manufacturing 
activity  regardless  of  source  category', 
and  would  render  other  categories  on 
the  source  category  list  redundant.  The 
specific  chemical  process  relevant  here, 
natural  fermentation,  is  common  to 
many  industries.  For  example,  natural 
fermentation  is  used  by  non-ethanol 
producing  food  manufacturers  which 
Congress  chose  not  to  subject  to  the  100 
tpy.  We  find  no  “plain  meaning” 
definition  of  “chemical  process  plant” 
that  can  be  applied  in  light  of  these 
facts.  Accordingly,  we  do  not  believe 
that  whether  or  not  an  industry  engages 
in  a  “chemical  process”  and  specifically 
whether  it  engages  in  “natural 
fermentation”  can  be  used  as  the 
decisive  factor  in  determining  whether 
Congress  intended  the  industry  to  be 
included  within  the  “chemical  process 
plants”  category. 

We  also  disagree  that  section  169 
clearly  shows  Congress’s  intent  on  what 
factors  we  must  consider  in  making 
source  category  determinations.  As 
discussed  below,  we  have  used  a  variety 


•Chemical  reaction.  (2007).  In  Encyclopedia 
Britannica.  Retrieved  April  5.  2007,  from 
Encyclopedia  Britannica.  Online:  hitp// 

britannica.com/eb/article91 10I09-,  Chemical 
industry.  (2007).  In  Encyclopedia  Britannica. 
Retrieved  April  5,  2007,  from  Encyclopedia 
Britannica.  Online:  http//www. britannica.com/eb/ 
at1icle9W8378. 


of  considerations  in  making  source 
category  determinations.  We  generally 
have  not  conducted  economic  analysis 
in  making  these  decisions,  nor  have  we 
based  our  decision  solely  on  the  end 
product  produced  or  strictly  followed 
an  SIC  approach  for  all  categories. 

V.  Significant  Comments  Received  on 
the  Proposal 

Significcmt  comments  received  on, 
and  our  responses  to,  the  proposed 
amendments  to  the  “major  emitting 
facility”  definition  are  presented  in  the 
following  paragraphs. 

A.  What  comments  did  we  receive  on 
our  proposed  changes  to  the  “major 
emitting  facility’’  definition  ? 

The  Federal  Register  proposal 
preamble  notes  that  most  ethanol  is 
produced  in  the  U.S.  from  sugar  or 
starch-based  feedstock  using  two  basic 
processes:  The  dry  mill  process  and  the 
wet  mill  process.  The  preamble  stated 
that  wet  milling  operations  are 
specifically  addressed  under  SIC  Code 
2046  (“Wet  Corn  Milling”)  under  Major 
Group  20  (“Food  and  Kindred 
Products”).  Wet  corn  milling  units 
engaged  in  producing  food  products  are 
subject  to  the  250  tpy  threshold  under 
PSD.  The  proposal  provided  that  (1) 
Both  wet  and  dry  corn  milling  processes 
can  produce  ethyl  alcohol  for  human 
consumption,  (2)  the  processes  are 
identical  to  those  which  produce  ethyl 
alcohol  for  fuel  (with  some  exceptions), 
and  (3)  industry  stakeholders  believe 
that  the  thresholds  should  be  the  same. 
Based  on  these  reasons,  we  proposed  to 
redefine  “chemical  process  plants” 
under  the  definition  of  “major  emitting 
facility”  found  in  section  169(1)  of  the 
CAA  tg  exclude  wet  and  dry  corn 
millihg  facilities  that  produce  ethanol 
for  fuel  (Option  1). 

Several  commenters  on  the  proposal 
argued  that  there  was  insufficient 
explanation  as  to  why  we  proposed  the 
change  for  only  one  type  of  facility  (i.e., 
corn  milling  facilities).  Some  of  these 
commenters  provided  that  we  should 
extend  the  proposed  exclusion  to 
cellulosic  biomass,  sugar  beets,  and/or 
sugar  cane  facilities  that  produce 
ethanol  fuel.  A  few  commenters 
supported  equal  treatment  of  corn 
milling  facilities  regardless  of  the 
ethanol  end  product  {i.e.,  for  human 
consumption,  ethanol  fuel,  industrial 
ethanol).  The  Corn  Refiners  Association 
(CRA)  suggested  that  we  expand  the 
exclusion  to  all  fermentation  processes 
that  result  in  products  other  than 
ethanol  (in  addition  to  ethanol)  that 
replace  petroleum  feedstocks  or  are 
used  to  make  food  products  (e.g.,  citric 
acid  made  from  corn,  propylene  glycol 


made  from  corn),  however,  expanding  to 
products  other  than  ethanol  is  not 
within  the  scope  of  this  rulemaking  as 
it  was  not  discussed  at  proposal. 

This  final  rule  finalizes  the  exclusion 
for  wet  and  dry  corn  milling  ethanol 
production  facilities  and  expands  that 
exclusion  to  include  ethanol  production 
facilities  that  produce  ethanol  by 
natural  fermentation  included  in  NAICS 
codes  325193  and  312140  (includes 
denatured  alcohol,  nonpotable  ethanol, 
nonpotable  grain  alcohol,  potable  ethyl 
alcohol,  and  grain  alcohol  beverages).'* 

The  following  subparagraphs  present 
greater  detail  on  the  comments  received 
on  the  proposed  “major  emitting 
facility”  definition  and  whether  the 
“chemical  process  plants”  exclusion  for 
corn  milling  ethanol  fuel  production 
facilities  should  be  expanded  to 
facilities  that  produce  ethanol  fuel  from 
cellulosic  biomass,  sugar  beets,  and 
sugar  cane;  and  facilities  that  produce 
industrial  ethanol  from  com,  cellulosic 
biomass,  sugar  beets,  and  sugar  cane. 

1.  Proposed  Treatment  of  Corn  Milling 
Facilities  Under  the  “Major  Emitting 
Facility”  Definition 

Comments:  One  commenter  asserted 
that  the  EPA,  when  applying  section 
169(1),  needs  to  discern  whether  a 
facility’s  primary  activity  is  a  type  listed 
as  a  100  tpy  “major”  source  in  section 
169(1) — in  this  case,  whether  a  facility’s 
primary  activity  is  a  chemical 
production  process.  Another  indicated 
that  our  established  policy  requires  that 
EPA  look  at  the  primary  product 
produced  and  that  we  have  not 
explained  our  change  in  policy. 

Response:  While  this  mle  represents  a 
change  in  our  definition  of  “chemical 
process  plants”,  it  does  not  represent  a 
change  in  our  general  approach  to 
determining  the  scope  of  source 
categories.  In  our  proposed  rule,  we 
pointed  to  our  August  7, 1980 
rulemaking  wherein  we  indicated  that 
we  would  use  the  2-digit  “Major  Group” 
listings  as  defined  by  the  SIC  manual  of 
1972  (as  amended  in  1977)  for  purposes 
of  determining  the  scope  of  the  source. 
In  subsequent  guidance,  we  clarified 
that  we  did  not  necessarily  intend  to 
follow  the  1980  preamble  approach  for 
defining  the  scope  of  the  source  when 
determining  the  applicable  major  source 
threshold  once  the  source  is  defined.'* 


2  North  American  Industry  Classification  System. 
United  States,  2002.  Expanded  Edition  with  Added 
“Bridges.”  Ejcecutive  Office  of  the  President.  Office 
of  Management  and  Budget.  Pgs.  235-236,  and  pg. 

.313. 

^  See  e.g.  Memo.  Edwin  B.  Erickson,  Regional 
Administrator,  to  George  demon  Freeman,  Counsel 
for  Reserve  Coal  Proportion  Company,  July  06. 
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Importantly,  contrary  to  some 
commenters’  assertions,  EPA  explicitly 
rejected  the  use  of  the  “primary  activity 
test”  as  the  decisive  means  of  defining 
source  categories  listed  under  section 
169(1).  Id.  As  the  proposal  preamble 
explains,  the  SIC  manual  was  not 
designed  for  regulatory  application,  but 
was  developed  primarily  for  the 
collection  of  economic  statistics  and  for 
the  consistent  comparison  of  economic 
data  between  various  sectors  of  the  U.S. 
economy.  The  use  of  SIC  codes  by  the 
EPA  is  not  required  by  the  CAA,  nor 
was  it  referenced  in  any  legislative 
history  related  to  section  169(1)  of  the 
CAA.  While  it  may  be  appropriate  for 
economic  statistical  purposes  to  place 
certain  types  of  sources  in  the  same  or 
in  different  categories,  EPA  never 
intended  the  SIC  code  to  be  the  decisive 
factor  for  determining  whether  a  given 
stationary  source  should  be  regulated  as 
a  listed  source  category. 

As  one  commenter  properly  pointed 
out,  we  use  the  SIC  code  manual  only 
as  the  starting  point  for  determining 
which  pollutant-emitting  activities 
should  be  considered  as  part  of  the  same 
source  category,  but  rely  on  case-by-case 
assessments  to  determine  whether  a 
particular  stationary  source  belongs  in  a 
given  source  category.  (Docket  No.  EPA- 
OAR-HQ-2006-0089-0086).‘‘ 

Using  this  case-by-case  approach,  we 
applied  different  rationales  for 
determining  if  a  particular  stationary 
source  falls  in  a  given  source  category. 
For  example,  we  relied  on  the  existing 
NSPS  definition  .of  municipal  waste 
combustor  in  determining  whether  a 
source  falls  within  a  listed  category.  Id. 
We  have  also  generally  stated  that  we 
believe  that  Congress  intended  that  we 
consider  the  source’s  pollutant-emitting 
activity  in  determining  whether  a  source 
is  within  a  listed  source  category  rather 
than  the  source’s  finished  product.  In 
some  cases,  the  listed  source  category 
does  not  directly  correspond  to  a 
specific  SIC  code,  and  we  considered 
the  type  of  feedstock,  the  process  steps, 
and  end  products  produced  to 


1996;  and  Memo.  Request  for  PSD  Applicability 
Determination,  Golden  Aluminum  Company,  San 
Antonio,  TX,  from  William  B.  Hathaway,  Director 
Air,  Toxics  and  Pesticides  Division  to  Steve  Spraw, 
Deputy  Executive  Director,  Texas  Air  Control 
Board,  July  28,  1989. 

■*  See  Memo.  Treatment  of  Aluminum  Die  Casting 
Operations  for  the  Purposes  of  New  Source  Review 
Applicability,  from  Thomas  C.  Curran,  Director 
Information  Transfer  and  Program  Integration 
Division,  to  Director,  OHice  of  Ecosystem 
Protection,  Region  1,  et.al.,  December  4, 1998,  and 
Memo.  Applicability  of  Prevention  of  Significant 
Deterioration  (PSD)  and  New  Source  Performance 
Standards  (NSPS)  to  the  Cleveland  Electric 
Incorporated,  Plant  in  Willioughby,  Ohio,  May  26, 
1992. 


'determine  whether  a  given  stationary  • 
source  was  part  of  the  source  category.^ 

For  the  chemical  process  plant 
category,  EPA  took  a  much  more 
straightforward  approach.  Instead  of 
specifically  considering  the  pollutant 
emitting  activity,  the  feedstocks,  process 
steps,  end  products,  or  application  of 
existing  NSPS  definition  to  making 
case-by-case  determinations,  EPA  chose 
to  specifically  define  the  category  based 
on  SIC  28.  We  based  this  decision  on  a 
desire  to  promote  consistency  with 
source  scope  determinations,  and  for 
ease  of  implementation  and  objectivity.® 
Notably,  however,  in  that  same 
memorandum  we  stated  that  we  have 
the  ability  to  amend  the  definition  of 
chemical  process  plant  to  add  to  or 
delete  from  the  scope  of  the  source 
category,  especially  in  light  of  the 
inconsistent  treatment  of  the  alcohol 
fuel  and  beverage  alcohol  processes,  but 
declined  to  do  so  at  that  time.  With  this 
action,  we  are  acting  in  light  of  that 
continuing  discretion  and  the  facts 
before  us  now. 

Comment:  Several  commenters  assert 
that  EPA  places  too  much  reliance  on 
Congress’  use  of  the  report  submitted  by 
Research  Corporation  of  New  England 
(“Research  Corp.  report”)  and  the  fact 
that  ethanol  production  was  not 
specifically  addressed  in  the  report. 
Commenters  assert  that  Congress’ 
silence  can  not  be  taken  as  an  intent  to 
exclude  ethanol  from  the  “chemical 
process  plants”  definition.  One 
commenter  believes,  that  the  mere  fact 
that  chemical  processes  occur  and  that 
toxic  chemicals  are  added  is  enough  to 
conclude  that  Congress  would  intend  to 
regulate  the  industry  as  a  chemical 
process  plant.  A  commenter  also  stated 
that  Congress  used  broad  terms  like 
“chemical  processing  plants”  precisely 
to  capture  new  ways  of  making  products 
and  to  avoid  having  to  change  the 
statute  in  the  future  to  capture  these 
activities. 

Response:  As  noted  in  the  proposal 
preamble  and  repeated  here,  section  111 
of  the  CAA  requires  the  Administrator 
of  EPA  to  establish  Federal  standards  of 
performance  for  new  stationary  sources 
which  may  significantly  contribute  to 
air  pollution  and  was  intended  by 
Congress  to  complement  the  other  air 


*  See  Memo.  Treatment  of  Aluminum  Die  Casting 
Operations  for  the  Purposes  of  New  Source  Review 
Applicability,  frtim  Thomas^C.  Curran,  Director 
Information  Transfer  and  Program  Integration 
Division,  to  Director,  Office  of  Ecosystem 
Protection,  Region  I,  et.  al.,  December  4, 1998. 

“  See  Memo.  Classification  of  the  Bardstown  Fuel 
Alcohol  Company  under  PSD,  from  Edward  E. 
Reich,  Director  Division  of  Stationary  Source 
Enforcement,  to  Thomas  W.  Devine,  Director  Air 
and  Hazardous  Materials  Division,  Region  IV, 
August  21,  1981. 


quality  management  approaches 
authorized  by  the  1970  CAA.  After 
enactment  of  section  111,  EPA  hired 
Research  Corporation  of  New  England 
(Research  Corp.)  to  study  stationary 
sources  of  air  pollution  in  order  to 
establish  priorities  for  developing  and 
promulgating  NSPS. 

Because  of  limited  resources,  EPA 
could  not  feasibly  set  NSPS 
requirements  for  all  categories  of 
stationary  sources  simultaneously. 
Therefore,  the  goal  of  the  Research  Corp. 
study  was  to  identify  sources  for  which 
NSPS  controls  would  have  the  greatest 
impact  on  reducing  the  quantity  of 
atmospheric  emissions.  Research  Corp. 
examined  approximately  190  different 
types  of  stationary  sources  that 
potentially  could  be  determined  to  be 
major  emitting  facilities,  and  provided 
information  on  the  types  of  air 
pollutants  that  those  sources  emitted. 
The  Research  Corp.  study  was  used  by 
EPA  in  setting  priorities  for  the  order  in 
which  it  would  promulgate  NSPS 
requirements  for  categories  of  stationary 
sources. 

The  Research  Corp.  study  was  also 
relied  on  by  Congress  in  identifying  the 
28  categories  of  stationary  sources 
specifically  listed  in  the  definition  of 
the  term  “major  emitting  facility”  in 
section  169(1)  of  the  CAA.  122  Cong. 
Rec.  24,520-23  (1976).  As  explained  by 
Senator  McClure  in  the  Congressional 
Record,  the  EPA  Administrator 
examined  the  data  from  the  draft 
Research  Corp.  study  and  determined 
that  19  of  the  stationary  source 
categories  examined  should  initially  be 
classified  as  major  emitting  facilities. 
Senator  McClure  further  explained  that 
the  Senate  Committee  added  nine  more  • 
categories  of  stationary  sources  to  the  19 
selected  by  EPA  for  a  total  of  28  source 
categories.  122  Cong.  Rec.  at  24,521.2 

As  discussed  in  the  proposal 
preamble,  in  discussing  the  specific 
sources  identified  in  section  169(1), 
Senator  McClure  stated: 

Mr.  President,  I  ask  unanimous  consent 
that  an  extract  from  that  report  of  the 
Research  Corp.  of  New  England,  listing  the 
190  types  of  sources,  from  which  the  EPA 
took  19,  and  the  committee  took  28,  be 
printed  in  the  Record  at  this  point  as  an 
illustration  of  what  the  committee  examined 
and  the  kinds  of  sources  the  committee 
intended  to  include  and  exclude,  recognizing 
that  it  is  neither  exclusive  nor  invariable. 
There  is  administrative  discretion  to  add  to 
the  list,  to  change  the  list.  But  the  committee 
spoke  very  clearly  on  its  intent  on  that 
question. 

122  Cong.  Rec.  at  24,521  (1976). 

As  a  result  of  Senator  McClure’s 
action,  the  table  ft'om  the  draft  Research 
Corp.  report  containing  the  list  of  190 
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types  of  sources  was  printed  in  the 
Congressional  Record.  The 
approximately  190  source  categories 
identified  in  Research  Corporation’s 
report  were  further  classified  into  ten 
general  groups  for  purposes  of  the 
study — stationary  combustion  sources, 
chemical  processing  industries,  food 
and  agricultural  industries,  mineral 
products  industries,  metallurgical 
industries,  and  miscellaneous  sources 
(evaporation  losses,  petroleum  industry, 

I  wood  products  industry,  and  assembly 
plants). 

For  the  chemical  process  industry 
grouping,  the  Research  Corp.  study 
considered  24  different  source 
categories  and  their  associated 
pollutants.  Notably,  within  the  chemical 
process  industry  listings  in  the  1977 
final  report  and  in  the  1976  draft  report 
(as  incorporated  into  the  Congressional 
Record)  there  is  no  listing  which  refers 
to  ethanol  production,  ethanol  fuel 
production,  or  corn  milling  operations. 

Given  this  history,  we  agree  with 
commenters  that  Congress’  silence  on 
the  matter  can  not  be  taken  as  an  intent 
to  exclude  ethanol,  nor  however,  do  we 
believe  that  the  silence  can  be  taken  as 
an  intent  to  include  ethanol  within  the 
chemical  process  plant  definition.  It  is 
precisely  because  Congress  did  not 
express  an  intent,  and  because  the 
Congressional  record  shows  that 
Congress  recognized  that  the  list  was 
neither  “exclusive  or  inclusive”  that  we 
believe  we  have  discretion  to  determine 
whether  or  not  the  ethanol  industry 
belongs  in  the  chemical  process  plants 
source  category'. 

We  are  not  persuaded  that  the  mere 
fact  that  chemical  reactions  occur  or 
that  toxic  chemical  are  added  would 
have  compelled  Congress  to  include  the 
industry  within  the  category.  These 
factors  are  too  broad  and  too  common  in 
a  multitude  of  industries  to  be  effective 
criteria  for  categorizing  sources. 

Comment:  We  received  many 
comments  supporting  our  position  that 
basic  steps  of  both  processes  are  similar 
for  both  wet  and  dry  corn  milling.  One 
commenter  explained  that  a  plant  may 
produce  beverage,  industrial,  and 
ethanol  fuel  at  the  same  plant  using  the 
same  equipment. 

Conversely,  one  commenter  provided 
that  the  production  of  ethanol  for  fuel 
involves  processes  that  are  different  in 
character  than  production  of  ethanol  for 
human  consumption,  involving  more 
steps  and  additional  distillation  that  is 
necessary,  among  other  things,  to 
produce  100%  ethanol  (200  proof) 
needed  for  use  as  a  fuel.  This 
commenter  pointed  out  that  the  closer 
the  distillation  process  gets  to 
producing  100%  ethanol,  the  more 
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energy/fuel  is  consumed,  the  more  steps 
required,  and  the  more  pollutants 
emitted  from  the  chemical  processing 
plant. 

One  commenter  explained  that  while 
the  two  processes  are  theoretically  the 
same,  ethanol  fuel  is  produced  on  a 
much  larger  scale,  and  competes’  with 
other  fuel  markets.  They  provided  that 
alcohol  for  human  consumption  does 
not  contain  as  much  alcohol  as  ethanol 
fuel  after  the  distillation  process  (40- 
50%  compared  to  90-100%  ethanol), 
and  is  subject  to  different  regulations 
(e.g.,  health,  food  safety).  The 
commenters  also  asserted  that  the  use  of 
a  molecular  sieve  in  ethanol  fuel 
production  distinguishes  this 
production  from  human  alcohol 
consumption. 

Finally,  one  commenter  asked  EPA  to 
explain  in  greater  detail  its  conclusion 
that  the  two  processes  are  the  same. 

One  commenter  stated  that  ethanol 
fuel  production  facilities  are  more  like 
refineries  than  an  alcohol  for 
consumption  facility.  They  argued  that 
ethanol  fuel  production  facilities  should 
be  regulated  similarly  to  a  chemical 
process  plant  as  that  is  what  they  are 
producing. 

Response:  In  the  U.S.,  ethanol  (ethyl 
alcohol)  is  currently  being  produced 
either  synthetically  or  through  the 
fermentation  of  sugars  derived  from 
agricultural  feedstocks.  For  ethanol 
produced  synthetically,  either  ethylene 
or  hydrogen  (H2)  and  carbon  monoxide 
(CO)  are  used  as  the  feedstock.  As  of 
2002,  only  two  facilities  in  the  U.S. 
were  producing  synthetic  ethanol.^  The 
majority  of  ethanol  produced  in  the  U.S. 
is  produced  from  sugar  or  starch-based  - 
feedstock  (e.g.,  corn,  millet,  beverage 
waste)iUbing  two  basic  processes:  the 
dry  mill  process  and  the  wet  mill 
process.  The  key  difference  between 
these  two  processes  is  the  initial 
treatment  of  the  grain.  In  the  wet  mill 
process,  the  grain  is  soaked  and  then 
ground  to  remove  germ,  fiber,  and 
gluten  from  the  starch  prior  to  cooking. 

In  the  dry  mill  process,  the  grain  or 
feedstock  is  not  separated  into  its 
constituent  parts  prior  to  cooking.  Both 
wet  and  dry  milling  operations  produce 
ethanol  as  well  as  other  coproducts. 
“Co-products  from  the  dry  mill  process, 
separated  ft’om  the  ethanol  in  the 
distillation  step,  include  distiller’s  dried 
grain  (DDG)  and  solubles  (S),  which  are 
often  combined  and  referred  to  as 
DDGS.  DDGS  is  used  as  an  animal  feed. 
In  the  wet  mill  process,  co-products  are 


^  Memorandum  from  Mary  Lalley.  Eastern 
Research  Group,  Inc.,  to  Bob  Rosensteel.  Ethanol 
Production  Industry.  U.S.  EPA.  July  2,  2002.  See 
Docket  No.  EPA-HQ-0.\R-2006-0089-0009. 


separated  from  the  ethanol  production 
process  in  the  initial  grinding  or  milling 
step.  Coproducts  from  the  wet  milling 
process  include  fiber  and  gluten,  which 
are  used  for  animal  feed  and  corn  oil.”  ” 

Most  new  ethanol  production 
capacity  comes  from  dry  mill  processing 
facilities.  Wet  milling  operations,  on  the 
other  hand,  can  produce  ethanol, 
including  ethanol  for  fuel,  but  are 
typically  primarily  engaged  in 
producing  starch,  syrup,  oil,  sugar,  and 
by-products,  such  as  gluten  feed  and 
meal.  For  ethanol  which  will  be  used  as 
fuel,  toxic  solvents  (typically  gasoline) 
are  added  to  the  ethanol  to  render  it 
unfit  for  human  consumption 
(denatured).  This  additional  step  is 
required  to  develop  ethanol  fuel 
regardless  of  whether  the  dry  or  wet 
mill  process  was  employed  to  develop 
the  initially  potable  ethanol. 

We  recognize  that  though  the  corn 
milling  ethanol  production  processes  for 
ethanol  fuel  and  ethanol  for  human 
consumption  are  theoretically  the  same, 
ethanol  fuel  is  produced  on  a  much 
larger  scale,  and  competes  with  other 
fuel  markets.  We  also  acknowledge  that 
alcohol  for  human  consumption  does 
not  typically  contain  as  much  alcohol  as 
ethanol  fuel  (or  some  other  denatured 
ethanol  products  (e.g.,  denatured 
ethanol  products  made  for  industrial  . 
use)  after  the  distillation  process  (40- 
95%  for  distilled  spirits),  and  is  subject 
to  different  regulations  (e.g.,  health, 
food  safety).  This  does  not  negate  the 
fact  that  tbe  natural  fermentation  and 
distillation  processes  (though  the 
number  of  distillation  steps  and  length 
of  fermentation  may  vary)  up  until  the 
time  the  denaturant  is  added  for  ethanol 
fuel  (or  other  denatured  ethanol 
products)  are  similar.  We  are  not 
persuaded  that  these  differences  are 
significant  or  that  they  warrant  different 
treatment  under  PSD.  Given  that  the 
basic  goal  of  PSD  are  to  ensure  that 
economic  growth  will  occur  in  harmony 
with  the  preservation  of  existing  clean 
air  resources,  that  other  regulations  in 
place  ensure  equivalent  or  near 
equivalent  BACT  level  of  control  will 
continue,  and  that  a  State’s  minor  NSR 
program  will  apply  when  major  NSR/ 
PSD  does  not  apply,  we  believe  that  the 
basic  goal  of  PSD  will  be  maintained. 

2.  Expansion  to  Other  Ethanol 
Production  Processes 

Comments:  Supports  Expansion  to 
Other  Feedstock.  'Two  commenters 
requested  that  the  proposed  preferred 


®  Memorandum  from  Mary  Lalley,  Eastern 
Research  Group,  Inc.,  to  Bob  Rosensteel.  Ethanol 
Production  Industry.  U.S.  EPA.  July  2,  2002.  See 
Docket  No.  EPA-HQ-OAR-2006-0089-0009. 
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option  (Option  1)  be  expanded  to 
include  facilities  that  produce  ethanol 
fuel  firom  molasses. 

One  commenter  noted  that  there  are 
facilities  other  than  com  milling  which 
are  capable  of  producing  ethanol,  ^ 
notably  molasses  processing  plants,  and 
they  should  also  be  excluded  from  the 
definition  of  “major  source”  under  the 
PSD,  NSR,  and  title  V  programs.  They 
provided  that  processes  for  both  the 
production  of  ethanol  firom  sugarcane 
molasses  and  fi-om  corn  are  similar,  and 
because  the  processes  are  similar,  the  air 
emissions  from  the  production  of  either 
product  would  also  be  siinilar. 

One  commenter  stated  that  EPA’s 
proposed  mlemaking  specifically 
requested  public  comments  with  respect 
to  how  future  technological 
developments  in  the  ethanol  industry 
may  be  affected  by  the  proposed 
mlemaking.  They  explained  that  while 
the  current  ethanol  industry  is 
dominated  by  the  wet  and  dry  com 
milling  process,  the  future  of  the 
ethanol  industry  could  involve 
additional  grain  feedstocks  such  as 
wheat,  barely,  or  rice  as  well  as 
cellulosic  feedstock’s  such  as  wood 
waste,  switchgrass,  and  municipal  solid 
waste.  This  commenter  provided  that 
they  believed  since  EPA’s  proposal  is 
rather  narrowly  focused  on  wet  and  dry 
com  milling  newer  ethanol  production 
technologies  currently  under 
development  could  fall  into  the  same 
regulatory  quandary  EPA  is  trying  to 
correct  through  their  proposal.  They 
recommended  that  EPA’s  final 
rulemaking  be  expanded  to  also  cover 
the  other  ethanol  production 
technologies  that  may  he  developed  in 
the  future.  They  suggested  that  the  EPA 
modify  the  currently  proposed  mle 
language  to  adopt  language  more 
consistent  with  the  various  NSPS  mles 
(such  as  the  synthetic  organic  chemical 
manufacturing  industry  (SOCMI) 
wastewater  NSPS  Subpart  YYY 
standard)  and  exclude  any  process  that 
uses  “natural  fermentation”  to  produce 
ethanol  fi'om  the  definition  of  a 
“chemical  processing  plant”  under 
section  169. 

One  commenter  stated  that  they 
believed  that  it  is  appropriate  to  treat  all 
other  types  of  facilities  which  produce 
ethanol  from  cellulosic  biomass  feed 
stocks  similarly  to  how  corn  milling 
facilities  are  being  proposed  to  be 
treated  under  Option  1. 

One  State  commenter  provided  that 
other  environmental  mles  have  made 
distinctions  with  regard  to  applicability 
between  ethanol  by  fermentation/ 
biological  processes  and  synthetic 
ethanol  production: 


1.  NSPS  subparts  NNN  and  RRR —  • 
excludes  ethanol  by  fermentation.  The 
commenter  stated  that  EPA  has 
previously  determined  that  ethanol¬ 
manufacturing  facilities  may  be  exempt 
from  NSPS  subparts  RRR  and  NNN  on 
a  case-by-case  basis.  The  commenter 
explainedthat  in  this  instance,  the 
ethanol  facilities  in  question  use  a 
biological  process  to  ferment  the 
converted  starches  in  corn  into  ethanol. 
These  NSPS  subparts  did  not  envision 
imit  operations  for  biological  processes. 

2.  Categorical  waste  water  effluent 
limits  for  Organic  Chemicals,  Plastics 
and  Synthetic  Fibers,  part  414 — 
excludes  ethanol  by  fermentation.  The 
provisions  of  this  part  do  not  apply  to 
any  process  wastewater  discharges  from 
the  manufacture  of  organic  chemical 
compounds  solely  by  extraction  firom 
plant  and  animal  raw  materials  or  by 
fermentation  processes. 

The  commenter  argued  that  EPA’s 
proposal  of  Option  1  would  be 
consistent  with  the  above  programs  and 
that  the  exclusion  should  not  be  limited 
to  “com”  wet  and  dry  milling  to  make 
ethanol  fuel.  They  supported  their 
position  by  stating  that  several  plants 
currently  use  milo  along  with  corn  to 
make  ethanol  fuel,  and  that  the  future  of 
ethanol  appears  to  be  in  the  use  of 
biomass,  i.e.,  cellulosic  material.  They 
explained  that  the  only  difference 
would  be  that  the  feedstock  is  a  biomass 
material  other  thamcom;  and  that 
fermentation  and  distillation  processes 
would  be  essentially  unchanged.  They 
asserted  that  if  the  mle  is  not  expanded 
to  exclude  cellulosic  material,  there 
could  be  a  negative  impact  on  the 
growth  of  cellulosic  ethanol.  This 
commenter  argued  that  this  could  have 
an  unintended  complication  as  the 
energy  balance  favors  ethanol  from 
cellulosic  feed  stock  over  ethanol  by 
com. 

One  commenter  stated  that  it  should 
not  matter  what  biomass  or 
carbohydrate  feedstock  is  used  in  the 
ethanol  production  process  as  the 
natural  fermentation  and  distillation 
steps  would  be  the  saiPe  as  they  are  for 
corn  milling  ethanol  production. 

One  commenter  provided  that 
chemical  feed  stocks  made  from 
renewable  sources  should  all  be 
excluded  as  memy  of  the  products 
subject  to  the  definition  of  chemical 
process  plant  were  originally 
synthetically  produced  when  SIC  codes 
were  established  [e.g.  citric  acid  and 
propylene  glycol  made  from  corn). 

Opposes  Expansion  to  Other  Feedstock 

One  commenter  opposed  any 
suggestion  to  exclude  “other  types  of 
facilities  which  produce  ethanol  fuel. 


such  as  those  using  cellulosic  biomass 
feedstocks,  e.g.,  solid  waste,  agricultural 
wastes,  wood,  and  grasses  *  *  *  firom 
the  chemical  process  plants  definition 
due  to  having  production  processes 
similar  to  those  found  at  wet  and  dry 
milling  facilities  in  cases  where  potable 
ethanol  or  ethanol  fuel  is  being 
produced,”  orfor  any  other  reason. 
They  provided  that  while  they  believed 
that  the  use  of  ethanol  (especially 
cellulosic  ethanol)  as  a  transportation 
fuel  has  significant  potential 
environmental  benefits,  the  high  cost  of 
natural  gas  had  recently  caused  a  shift 
firom  the  use  of  natural  gas  to  coal  for 
process  heat  which  they  believed  would 
lead  to  an  erosion  of  the  carbon  benefits 
of  displacing  petroleum-based  fuels. 

Response:  In  the  proposal  preamble, 
we  solicited  comment  on  whether  other 
types  of  facilities  that  produce  ethanol 
fuel,  such  as  those  using  cellulosic 
feedstocks,  e.g.,  solid  waste,  agricultural 
wastes,  wood,  and  grasses,  should  also 
be  considered  for  exclusion  from  the 
chemical  process  plants  definition  due 
to  having  similar  processes  to  those 
found  at  wet  and  dry  milling  facilities 
in  cases  where  potable  ethanol  or 
ethanol  fuels  is  being  produced.  We 
requested  information,  including 
process  flow  diagrams,  on  the  processes 
that  would  be  used  to  develop  ethanol 
using  other  feedstock.  Process  diagrams 
were  provided  that  indicated  that 
although  the  processes  to  produce 
sugars  from  these  feedstocks  differ, 
similar  fermentation  and  distillation 
processes  in  the  production  of  ethanol 
fuel  firom  cellulosic  material  would  be 
employed.  Commenters  also  provided 
process  diagrams  illustrating  similar 
processes  in  the  production  of  ethanol ' 
from  molasses  (which  is  used  as  a 
feedstock  in  the  production  of  rum).  As 
with  cellulosic  feedstocks,  the 
breakdown  of  these  feedstocks  to 
produce  sugars  may  differ,  but  tbe 
ethanol  fermentation  and  distillation 
processes  were  similar.  In  molasses 
(using  both  sugar  beets  and  sugar  cane 
feedstock)  ethanol  production,  the 
molasses  is  diluted  with  water,  acidified 
to  precipitate  minerals  and  then 
decanted  to  produce  the  mash.  Yeast 
and  nutrients  are  added  to  the  mash  and 
fermentation  converts  the  sugars  in  the 
molasses  to  alcohol.  There,  fermented 
mash  is  then  distilled  to  separate  and 
concentrate  the  ethanol.  The  ethanol  is 
dehydrated  and,  if  being* used  to 
produce  fuel  alcohol,  denatured.  There 
are  currently  no  U.S  plant  producing 
ethanol  firom  sugar  feedstocks  (sugar 
beets,  sugar  cane)  therefore  there  is  little 
data  available  on  their  feasibility  as  an 
ethanol  feedstock,  however,  Brazil  and 
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several  other  countries  are  producing 
ethanol  from  these  feedstocks. 

In  cellulosic  ethanol  production,  acid 
is  introduced  to  the  feedstock  at  high 
temperatures  to  release  hemicellulose 
sugars  {depending  on  the  type  of 
cellulose  used).  If  acids  are  toxic,  they 
are  removed  prior  to  saccarifrcation 
(break  down  of  starches)  and 
fermentation  steps.  Enzymatic 
hydrolysis  to  produce  sugars  from 
cellulose  is  another  alternative  being 
researched  in  pilot  and  demonstration 
commercial  plants.  The  result  is  a 
“beer”  with  4  to  5  percent  alcohol 
content  by  weight.  The  distillation  step 
is  employed  to  produce  ethanol  at  about 
92  to  93  percent  alcohol  which  must  be 
processed  by  a  vapor-molecular  sieve  (to 
further  dehydrate  the  ethanol)  to  create 
fuel  (the  last  step  involving  the  adding 
of  a  denaturant).  It  is  important  to  note 
that  the  use  of  a  molecular  sieve  is  not 
unique  to  cellulosic  biomass  ethanol 
production  facilities  as  it  is  something 
that  is  used  at  many  corn  milling 
ethanol  production  facilities.  Molecular 
sieves  have  become  a  popular  means  to 
dehydrate  ethanol  as  they  are  low  cost, 
environmentally  friendly,  and  require 
less  energy.  Facilities  that  use  molecular 
sieves  replace  azeotropic  distillation 
systems  that  use  cyclohexane  or 
benzene  (HAP),  which  were  expensive, 
costly  to  operate,  and  energy  intensive.® 
There  is  currently  no  commercial 
cellulosic  ethanol  production  plant 
operating  in  the  U.S.,  however,  there  are 
several  existing  pilot  plants,  and  several 
commercial  plants  are  in  the  planning 
stages. 

Based  on  the  process  diagrams  and 
information  received  from  commenters 
that  indicate  that  the  fermentation  and 
distillation  proces.ses  are  similar 
(included  as  part  of  the  technical 
record),  even  though  the  pre-steps  and 
after-steps  may  differ,  we  are  expanding 
the  exclusion  of  the  definition  of  “major 
emitting  facilities”  to  include  ethanol 
production  facilities  that  produce 
ethanol  through  natural  fermentation 
processes  included  in  NAICS  codes 
325  1  93  or  312140. 

We  are  not  excluding  other  chemicals 
(e.g.,  citric  acid  and  propylene  glycol 
made  from  corn)  made  from  renewable 
sources  with  this  final  rule.  The  scope 
of  this  rule  is  ethanol  production  and 
processes  and  there  was  no  solicitation, 
or  sufficient  basis  provided,  to  support 
expansion  of  exclusion  to  other 
chemicals. 
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B.  Why  are  ethanol  production  facilities 
regulated  differently  under  different 
programs  and  stapdards? 

Several  commenters  provided  input 
on  the  historic  regulatory  treatment  of 
wet  and  dry  corn  milling  facilities 
which  produce  ethanol  fuel.  Some  of 
the  commenters  stated  that  EPA’s 
proposal  to  exclude  wet  and  dry  corn 
milling  facilities  from  the  definition  of 
“chemical  process  plants”  was 
consistent  with  historic  regulatory 
treatment,  while  others  argued  that  it 
was  inconsistent  with  historic 
regulatory  treatment. 

Comments:  The  following  comments 
were  received  on  the  historic  and 
current  regulatory  treatment  of  wet  and 
dry  corn  milling  facilities  that  produce 
ethanol  fuel. 

•  One  commenter  requested 
clarification  of  rule  applicability,  with 
regards  to  ethanol  production,  of 
numerous  NSPS  and  MACT  standards. 

•  Two' industry  commenters 
suggested  that  the  rule  include  changes 
to  the  relevant  NSPS  under  40  CFR  part 
60  since  alcohol  production  facilities 
are  potentially  subject  to  several 
standards  of  performance  for  new 
stationary  sources,  including  40  CFR 
part  60,  subparts  Kb  (volatile  organic 
liquids  storage  vessels),  W  (equipment 
leaks  of  volatile  organic  compounds 
(VOC)  in  the  SOCMI),  NNN  (SOCMI 
distillation  operations),  and  RRR  (VOC 
emissions  from  SOCMI  reactor 
processes. 

•  •  Two  State  commenters  provided 
examples  where  wet  and  dry  corn 
milling  facilities  which  produce  ethanol 
fuel  are  treated  as  chemical  process 
plants  (40  CFR  part  60,  subparts  VV, 
NNN,  I^R  (in  Minnesota);  40  CFR  part 
63,  subpart  FFFF  Miscellaneous  Organic 
NESHAP  (the  MON  Rule):  AP-42 
(Chapter  9.9.7  for  Com  Wet  Milling)). 

•  Two  environmental  consultants, 
two  industry  commenters,  and  one  State 
noted  that  EPA  rulemakings  and 
associated  interpretive  guidance  have 
either  established  exemptions  (or  allow 
sources  to  seek  exemptions  on  a  case- 
by-case  basis)  for  chemicals  produced 
through  fermentation  (as  with  corn 
milling  ethanol  production)  from 
various  SOCMI  industry  regulations, 
including  the  NSPS  subparts  RRR 
(SOCMI  process  reactors)  and  YYY 
(SOCMI  wastewater  units). 

•  One  State  commenter  stated  that 
categorical  wastewater  effluent  limits 
for  Organic  Chemicals,  Plastics,  and 
Synthetic  Fibers  found  in  40  CFR  part 
414  (promulgated  under  the  Clean 
Water  Act)  excludes  ethanol 
manufacturing  by  fermentation.  • 

•  Two  industry  commenters  were 
concerned  that  the  27th  listed  source 


category  in  the  NSR  and  title  V 
programs  also  regulates  ethanol  plants 
as  a  result  of  the  NSPSs  captured  under 
this  source  category. 

•  One  environmental  commenter 
stated  that  EPA  has  treated  “ethanol 
blending  facilities” — facilities  that  mix 
ethanol  into  gasoline— as  refineries.  40 
CFR  80.2(u).  (“Ethanol  blending  plant 
means  any  refinery  at  which  gasoline  is 
produced  solely  through  the  addition  of 
ethanol  to  gasoline,  and  at  which  the 
quality  or  quantity  of  gasoline  is  not 
altered  in  any  other  manner.”) 

(emphasis  added).  Additionally,  the 
commenter  argued  that  EPA  has 
referenced  the  distinction  between 
“chemical  grade”  ethanol  that  is  used  in 
transportation  fuel  and  other  kinds  of 
ethanol.  See  40  CFR  79.55(e)(l)-(2). 

Response:  The  applicability  of 
differing  rules  is  standard-specific  and 
determinations  were  made  under 
individual  rulemakings  and  will  not  be 
changed  under  this  rulemaking.  There  is 
no  directive  for  the  applicability  to  be 
the  same  across  CAA  programs  and 
standards  and  applicability 
determinations  need  to  be  determined 
on  a  case-by-case,  or  standard-by¬ 
standard,  basis. 

For  example,  ethanol  is  listed  as  a 
SOCMI  chemical  for  which  40  CFR  part 
60,  subpart  YYY  (SOCMI  wastewater  • 
units)  applies,  however,  the 
supplemental  proposed  rule  (63  FR 
67988;  September  12, 1994)  excludes 
certain  processes  from  the  definition  of 
chemical  process  unit  (CPU)  because 
they  were  not  considered  SOCMI 
processes,  but  are  sometimes  associated 
with  SOCMI  processes.  Organic 
chemicals  extracted  from  natural 
sources  or  totally  produced  from 
biological  synthesis  such  as  pinene  and 
beverage  alcohol  were  specifically 
excluded  from  the  CPU  definition. 
Under  40  CFR  part  60,  subpart  YYY,  the 
determination  for  excluding  biological 
processes  was  based  on  the  designation 
for  the  process  unit,  in  contrast  to  the 
plant  site.  Under  the  40  CFR  part  63, 
subpart  FFFF  (the  Miscellaneous 
Organic  National  Emission  Standards 
for  Hazardous  Air  Pollutants  (NESHAP) 
(the  MON))  standards,  the  applicable 
miscellaneous  organic  chemical  process 
unit  for  which  standards  apply  includes 
all  equipment  that  collectively  function 
to  produce  a  product  or  material 
described  in  the  standard  (including 
denatured  alcohol).  The  pollutant  to  be 
controlled  (e.g.,  HAP,  VOC,  particulate 
matter  (PM)),  processes  to  be  controlled, 
available  control  technologies,  timing  of 
standard  development,  and  program  and 
standard  directives  drive  the 
applicability  of  individual  standards. 
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As  for  the  commenters’  concern  that 
the  27th  listed  source  category  in  the 
NSR  and  title  V  programs  regulates 
ethanol  plants  as  a  result  of  the  NSPSs 
captmed  under  this  source  category, 
this  concern  would  not  be  valid  as  all 
of  the  NSPSs  listed  by  the  commenters 
(40  CFR  part  60,  subparts  Kb,  W,  NNN, 
and  RRR)  were  proposed  and 
promulgated  after  August  7, 1980.  The 
27th  listed  source  category  referenced 
by  the  commenters  includes  “[a)ny 
other  stationary  source  category  which, 
as  of  August  7,  1980,  is  being  regulated 
under  section  111  or  112  of  the  CAA.” 

C.  Do  we  need  to  make  an  express 
section  302(j)  finding? 

As  noted  in  the  proposal  preamble, 
when  we  promulgated  the  list  of  source 
categories  relative  to  the  definition  of 
“major  emitting  facility”  in  the  NSR 
regulations  on  August  7, 1980  (45  FR 
52676),  we  adopted  this  same  list  to 
identify  source  categories  for  which 
fugitive  emissions  were  to  be  counted  in 
determining  whether  a  source  was  a 
major  source.  We  promulgated  the  28 
source  categories  as  a  result  of  the 
decision  in  Alabama  Power  v.  Costle, 
626  F.  2d.  323  (D.C.  Cir.  1979).  In 
Alabama  Power,  the  court  held  that 
“fugitive  emissions  are  to  be  included  in 
determining  whether  a  source  or 
modification  is  major  only  if  and  when 
EPA  issues  an  appropriate  legislative 
rule.”  The  proposed  rule  Option  1  was 
to  change  the  definition  of  chemical 
process  plants  with  the  definition  of 
major  stationary  source  and  major 
source  and  would  correspondingly  also 
change  our  interpretation  of  that  term 
relative  to  the  302(j)  source  category’  list. 
At  proposal  we  stated  that  since  we 
were  not  changing  the  list  of  source 
categories  in  the  regulations,  a  section 
302(j)  finding  was  unnecessary.  Some 
commenters  on  the  rule  disagreed  with 
EPA’s  position,  and  stated  that  EPA 
needs  to  make  an  express  section  302(j) 
finding  in  order  to  redefine  when 
fugitive  emissions  are  counted. 

Comments:  Several  commenters 
opposed  EPA’s  proposal  to  de-list  corn- 
based  ethanol  fuel  production  from  the 
list  of  facilities  identified  by  EPA, 
pursuant  to  CAA  section  302(j).  One 
commenter  stated  that  the  EPA  can  not 
avoid  making  the  necessary 
determinations  to  list  a  facility  or  source 
pursuant  to  section  302(j)  by  merely 
listing  categories  and  later  determining 
which  sources  and  facilities  to  include 
in  the  category.  The  commenter  asserts 
that,  in  1980,  the  EPA  determined  that 
“chemical  process  plants,”  as  defined  in 
the  SIC  Manual,  which  specifically 
includes  ethanol  production  plants,  are 
a»type  of  source  category  for  which 


fugitive  emissions  should  be  counted.- 
The  commenter  stated  that  EPA  made 
this  determination,  based  on  its  finding 
that  these  sources  could  degrade  air 
quality  significantly,  and  that  the  costs 
of  listing  this  category’  were  not 
unreasonable  compared  to  the  benefits. 
The  commenter  provided  that  the  CAA 
does  not  allow  EPA  to  identify  generic 
categories  that  include  unspecified 
sources.  The  commenter  argued  that 
EPA’s  proposal  violates  the  CAA  and 
EPA’s  own  prior  interpretation  of  the 
CAA. 

Another  commenter  stated  that  the 
EPA  must  specifically  evaluate  whether 
eliminating  this  requirement  is 
appropriate  based  on  criteria  that  relate 
to  the  intent  of  the  PSD  program  and  the 
air  quality  impact  of  such  emissions. 

The  commenter  explained  tl^at  the  EPA 
has  adopted  criteria  for  the  very  purpose 
of  determining  whether  to  consider 
fugitive  emissions — those  criteria 
require  EPA  to  examine  (1)  Whether 
sources  in  the  category  could  degrade 
air  quality;  and  (2)  whether  the  cost  of 
controlling  fugitives  are  unreasonable 
compared  to  the  expected  benefits.  The 
commenter  argued  that  it  would  be 
arbitrary  and  irrational  for  EPA  to 
affirmatively  change  its  treatment  of 
these  sources  without  subjecting  that 
decision  to  a  meaningful  substantive 
evaluation.  The  commenter  asserts  that 
because  the  initial  classification 
imputed  a  need  tO'address  fugitive 
emissions  from  these  plants,  and 
because  nothing  in  EPA’s  proposal 
functions  to  counter  that  expectation, 
the  commenter  believes  that  it  was  not 
rational  for  EPA  to  exclude  ethanol  fuel 
plants  from  the  fugitive  emissions 
requirements  without  conducting  an 
appropriate  assessment. 

Response:  As  we  stated  in  the 
proposal,  we  are  not  changing  the  list  of 
categories  that  we  developed  by  rule 
under  section  302{j).  We  are  merely 
reinterpreting  what  is  included  within 
the  definition  of  one  of  those  categories. 
When  EPA  added  chemical  processing 
plants  to  the  section  302(j)  list  in  1980, 
it  did  so  based  on  a  very  general  finding 
that  somces  within  the  category  could 
degrade  air  quality  and  did  not  make 
any  specific  determination  as  to  the 
appropriateness  of  counting  fugitive 
emissions  from  any  particular  source 
types  lhat  may  fall  within  the  category. 
Thus,  we  do  not  think  that  interpreting 
the  category  to  exclude  a  narrow  set  of 
facilities  triggers  the  section  302(j) 
rulemaking  requirement  that  applies 
when  categories  are  added  to  the  list. 

Nonetheless,  even  if  this  action 
triggers  the  section  302(j)  rulemaking 
requirement,  we  believe  this  rulemaking 
constitutes  a  sufficient  section  302(j) 


rule  that  is  consistent  with  the  way  we  j 
interpreted  that  requirement  in  1 980  j 
and  re-affirmed  in  1984.  (45  FR  52676,  j 
52690  (Aug.  7, 1980)  and  49  FR  43202  f 
(Oct.  28,  1984)).  Specifically,  we  [ 

determined  that  our  action  to  list  a  * 

category  under  section  302(j)  may  be  [ 
based  on  a  policy  decision  after  |= 

considering  certain  criteria,  that  we  do  | 
not  need  extensive  technical  analysis  to  | 
support  our  determination,  and  that  the  | 
purpose  of  rulemaking  is  to  afford  the  I 
public  an  opportunity  to  comment  on  | 
the  Administrator’s  decision.  I 

In  1979,  when  we  initially  proposed  | 

to  use  the  section  169(1)  source  category  | 
list,  our  stated  rationale  for  the  proposal  t 
was  only  that  we  decided  to  focus  first  I 
on  the  listed  sources  because  of  our  | 
experience  in  quantifying  the  “fugitive  | 
emissions”  from  these  sources.  (44  FR  I 
51924,  51931  (Sept.  5,  1979)).  Similar  to  | 
comments  received  on  this  proposed  I 
rule,  we  received  comments  then  that  | 
our  rulemaking  then  was  inadequate,  | 
and  that  we  should  have  conducted  f 
technical  analysis  to  support  our  f 

proposed  rule.  We  rejected  commenters  I 
assertions.  We  also  stated  that  the  p 

purpose  of  the  rulemaking  was  to  afford  [; 
the  public  the  opportunity  to  comment  ; 
on  the  Administrator’s  decision,  and  to  f 
allow  commenters  to  present  factual  or  ‘ 
policy  arguments  that  it  would  not  be  f  1 
appropriate  to  include  fugitive  ;  i 

emissions  in  threshold  calculations.  Id.  \  > 
In  our  1980  final  rule,  we  stated  that  our  ^  ' 
decision  to  use  the  section  169(1)  source  ' 
category  list  was  “a  matter  of  policy.”  f 
We  reiterated  our  position  that  we  had  f 
greater  experience  in  quantifying  i 

fugitive  emissions  from  sources  on  the  I 
section  169(1)  source  category  list;  and,  i 
we  observed  that  those  sources  have  s 

traditionally  been  considered  the  major  a 

polluters  in  the  country.  Despite  the  c 
limited  nature  of  the  technical  support 
for  our  proposal,  we  concluded  that  we  ;  a 
conducted  an  adequate  section  302(j)  ! 

rulemaking  since  the  affected  sources  ' 


were  afforded  an  opportunity  to  S( 

comment  on  our  policy  decision.  (45  FR  C( 
at  52690-92).  n 

In  1984,  after  re-examining  our  :  tl 

interpretation  of  the  section  302(j)  ei 

requirements,  we  affirmed  that  the  ^  st 
rulemaking  requirements  of  section  A 

302(j)  were  intended  to  afford  the  public  I  3( 
an  opportunity  to  comment  on  the  :  e> 
Administrator’s  decision  to  list  a  j  m 

category,  and  that  we  were  not  required  ai 
to  undertake  extensive  technical  |  W 

analysis  to  support  our  determination,  e  cli 
That  1984  preamble  discussion  |  de 

addressed  two  criteria  relevant  to  the  i  an 
Administrator’s  decision  to  require  j  ms 
sources  to  include  fugitive  emissions  in  I  pr 
threshold  applicability  determinations.  |  de 
We  note  that  commenters  j  co 
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mischaracterized  the  manner  in  which 
the  two  criteria  operate.  The  final  rule 
stated  that 

[a]  determination  by  EPA  that  the  sources 
in  a  category  pose  a  threat  of  significant  air 
quality  degradation  in  effect  establishes  a 
presumption  that  the  sources  should  be 
subject  to  PSD  and  nonattainment  review 
*  *  * .  Commenters  then  may  seek  to  rebut 
this  presumption  by  producing  a  record  that 
unreasonable  social  or  economic  costs 
relative  to  the  anticipated  benefits  would 
occur  if  PSD  or  nonattainment  review  were 
applied  to  a  particular  category  of  sources 

(49  FR  at  43203-08). 

Importantly,  we  discussed  these 
criteria  in  light  of  our  overall  belief  that 
listing  a  category  involved  the  Agency’s 
exercise  of  policy  discretion  for  which 
we  carry  a  very  low  analytical  burden  in 
deciding  to  list  a  source  category.  Under 
this  interpretation,  section  302(j) 
functions  as  a  useful  “safety  valve,” 
while  at  the  same  time  minimizing  the 
expenditure  of  Agency  resources.  49  FR 
43202,  43208  (October  26,  1984). 

Notably,  the  1984  final  rule  preamble  ■ 
did  not  address  how  or  whether  that 
requirement  applies  to  EPA’s  decision 
to  interpret  a  category  already  on  the  list 
to  exclude  a  narrow  set  of  sources. 

Consistent  with  the  “safety  valve” 
purpose  served  by  a  section  302{j) 
rulemaking,  we  believe  that  it  is  not 
necessary  to  require  a  negative  finding 
with  respect  to  the  same  criteria  before 
we  interpret  a  category  on  the  list  to 
exclude  certain  types  of  sourdes.  In  sum, 
having  made  a  policy  decision  based  on 
a  limited  technical  finding,  we  do  not 
believe  that  our  technical  burden  now 
in  acting  to  refine  a  category  on  the  list, 
should  be  greater  than  the  technical 
analyzes  we  undertook  in  listing  the 
categories  in  the  first  instance. 

Notably,  as  we  stated,  when  EPA 
added  “chemical  processing  plants”  to 
the  section  302(j)  list  in  1980,  it  did  so 
based  on  a  very  general  finding  that 
sources  within  the  category  could  were 
considered  major  polluters.  We  did  not 
make  any  specific  determination  as  to 
the  appropriateness  of  counting  fugitive 
emissions  from  any  particular  type  of 
stationary  sources  within  that  category. 
At  the  time  we  conducted  the  section 
302{j)  rulemaking,  few  ethanol  facilities 
existed  and  inclusion  of  ethanol 
manufacturers  was  not  specifically 
analyzed  in  our  section  302(j)  rule. 

When  we  examined  the  issue  more 
closely  in  1981,  we  made  a  policy 
decision  without  conducting  technical 
analysis,  to  include  ethanol  fuel 
manufacturing  within  the  chemical 
processing  plant  category.  We  based  this 
decision  on  a  desire  to  maintain 
consistency  with  use  of  SIC  28  and  ease 


of  implementation.  Thus,  before  now, 
we  considered  this  industry  to  be  a 
source  within  the  listed  category. 
However,  we  find  that  the  category 
should  not  include  these  sources  or 
others  who  engage  in  natural 
fermentation  process  to  produce 
ethanol.  We  believe  that  it  is  not' 
necessary  to  require  a  negative  finding 
with  respect  to  the  criteria  that  apply  to 
list  a  category  under  section  302{j) 
before  we  interpret  a  category  on  the  list 
to  exclude  certain  types  of  sources.  We 
believe  that  the  economic  and  policy 
rational  for  the  exclusion  of  certain 
ethanol  production  facilities  fi'om  the 
chemical  processing  plant  category  for 
purposes  of  defining  major  emitting 
facility  that  we  present  elsewhere  in  the 
preamble  to  the  proposed  rule  and  in 
this  preamble  also  provides  eunple 
support  for  a  section  302(j) 
determination  not  to  count  fugitive 
emissions  from  such  facilities. 

This  decision  is  precisely  the  kind  of 
“flexibility  to  provide  industry-by¬ 
industry  consideration  and  appropriate 
tailoring  of  coverage”  envisioned  by  the 
Alabama  Power  Court  (Alabama  Power 
Co.  V.  Costle,  636  F.  2d  323,  369  (D.C. 
Cir.  1979).  Having  been  afforded  the 
opportunity  to  comment  on  the 
Administrator’s  decision,  commenters 
failed  to  present  compelling  factual  or 
policy  arguments  based  on  specific 
information  which  show  that  our  policy 
decision  is  inappropriate.  Accordingly, 
we  have  satisfied  the  section  302(j) 
rulemaking  requirement. 

D.  What  are  the  enforcement 
implications  of  these  final  amendments? 

Comments:  One  commenter  asserted 
that  the  new  rule  would  represent  a 
drastic  <about-face  in  Federal 
environmental  policy,  and  could  trigger 
revoking  of  consent  decrees,  refunds  of 
fines,  and  removal  of  pollution  control 
equipment.  The  commenter  explained 
that  in  the  last  four  years.  Department 
of  Justice  (DOJ)  and  EPA  attorneys  have 
consistently  argued,*  in  at  least  nineteen 
separate  Federal  court  complaints,  that 
ethanol  plants,  including  those  with 
product  lines  of  both  fuel  and  beverage 
ethanol,  are  chemical  manufacturing 
facilities  under  section  169(1)  of  the 
CAA,  42  U.S.C.  7479  (1). 

Specifically,  this  commenter 
indicated  that  the  Federal  government 
has  argued  in  some  of  these  complaints 
that  ethanol  production  plants  are 
facilities  for  synthetic  organic  chemical 
manufacturing  and  are  affected  facilities 
under  part  60,  subpart  W,  40  CFR 
60.480,  and  are  subject  to  the  leak 
detection  and  monitoring  requirements 
on  40  CFR  60.482-1  through  60-489, 


which  govern  the  synthetic  organic 
chemical  manufacturing  industry. 

The  commenter  stated  that  the  EPA 
formally  charged  that  ethanol  fuel 
facilities  were  chemical  plants  in  2002, 
when  the  EPA  and  the  State  of 
Mirmesota  filed  complaints  against  all 
12  Minnesota  ethanol  plants.  Those 
complaints  stated  that  the  plants  were 
major  emitting  sources  under  section 
169  (1)  of  the  CAA,  42  U.S.C.  7479  (1). 
Those  cases  were  settled  when  these 
plants  agreed  to  install  thermal 
oxidizers  and  other  additional  pollution 
control  equipment  on  their  plants  to 
bring  their  emissions  per  criteria 
pollutant  to  below  100  tpy.  The 
companies  were  also  fined  from  $18- 
42,000  a  piece.  A  companion  complaint 
was  also  filed,  and  settled,  against  Ace 
Ethanol  in  Wisconsin. 

The  commenter  expressed  that  the 
DOJ  stated  in  a  December,  2005  press 
release  that  83%  of  the  ethanol  industry 
is  under  consent  decrees.  The  decrees 
were  all  imposed  to  enforce  the  PSD 
provisions  of  the  CAA  under  the  legal 
theory  that  the  ethanol  plants  were 
synthetic  organic  chemical 
manufacturing  plants.  All  of  these 
consent  decrees  required  the  plants  to 
keep  their  emissions  of  each  criteria 
pollutant  below  100  tpy.  Some  decrees 
also  required  compliance  with  the  leak 
detection  and  monitoring  requirements 
found  at  40  CFR  60.482-1  through  60- 
489,  which  govern  the  synthetic  organic 
chemical  manufacturing  industry. 

In  sum,  the  commenter  stated  that 
DOJ  and  EPA  have  consistently  stated  in 
court  documents  on  nineteen  separate 
occasions  over  the  last  4  and  one-half 
years  that  ethanol  plants  are  chemical 
manufacturing  plants.  The  commenter 
further  stated  that  the  DOJ  and  EPA 
have  committed  countless  thousands  of 
hours  of  staff  and  attorney  time, 
laboring  to  advance  this  position.  The 
commenter  argued  that  the  proposed 
preferred  Option  1  could  produce  a 
situation  where  some  or  all  of  these 
companies,  especially  those  who  have 
been  charged  within  the  last  several 
months  (Cargill,  MGP,  Golden  Triangle, 
AGP,  and  others)  could  claim  that  the 
consent  decree  terms,  such  as  the  100 
tpy  limit  per  pollutant,  no  longer 
applies  to  their  plants.  Any  plant  who 
has  not  had  their  consent  decree 
discharged  could  immediately  apply  to 
have  the  decree  dissolved  since  the 
decrees’  emissions  limits  no  longer 
apply  to  ethanol  plants.  Additionally, 
the  commenter  asserts  that  these 
companies  could  ask  the  EPA  to  pay 
them  back  the  millions  in  fines  that  they 
paid.  The  commenter  is  concerned  that 
under  Option  1,  companies  would  be 
entitled  to  remove  their  thermal 
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oxidizers  when  their  current  permits 
expire. 

One  commenter  representing  State 
and  local  governments  opposed  the 
EPA’s  preferred  option  (Option  1).  They 
argued  that  if  new  facilities  are  allowed 
to  construct  without  controls  options, 
then  EPA  may  face  future  lawsuits  from 
existing  facilities,  insisting  on  a  level 
playing  field,  for  removal  or  relaxation 
of  their  control  strategies.  The 
commenter  expressed  that  the  EPA 
should  uphold  their  previous  decisions 
to  enforce  installation  of  pollution 
control  technologies  at  all  ethanol 
facilities. 

Response:  This  rule  should  have  no 
effect  on  the  existing  consent  decrees 
and  the  obligations  of  the  sources  to 
implement  the  consent  decrees.  The 
consent  decrees  are  binding  legal 
documents.  The  provisions  of  the 
consent  decrees,  by  their  terms,  do  not 
allow  a  source  to  alter  its  consent  decree 
obligations  as  specified  therein.  Any 
civil  penalties  that  had  been  due  and 
owing  to  the  United  States  have  been 
paid  into  the  United  States  Treasury. 
Even  if  the  United  States  were  so 
inclined,  refunds  of  civil  penalties  from 
the  United  States  Treasury  would  be 
unprecedented. 

The  conditions  for  termination  of  the 
consent  decrees  are  specified  expressly 
in  each  consent  decree.  Such  consent 
decrees  can  only  be  terminated  after  the 
source  completes  its  consent  decree 
obligation  and  demonstrates  compliance 
with  the  consent  decree  terms  to  the 
satisfaction  of  the  United  States.  One  of 
those  terms  is  that  a  source  obtains  a 
Federally-enforceable  operating  permit 
incorporating  the  terms  of  the  consent 
decree. 

Our  rationale  for  this  final  rule  is 
explained  in  detail  elsewhere  in  the 
preamble  to  the  final  rule.  That  we  took 
actions  to  enforce  the  requirements  in 
place  before  this  rule  does  not 
undermine  the  basis  for  this  rule. 
Existing  facilities  located  in  attainment 
areas  would  be  required  to  maintain 
their  existing  permit  limits  and  other 
permit  requirements  unless  and  until 
revised  through  a  permitting  procedure 
which,  to  be  consistent  with  CAA 
section  110(a)(2)(C)  and  40  CFR  51.160, 
must  be  shown  not  to  cause  or 
contribute  to  a  violation  of  the  NAAQS. 
We  believe  that  raising  the  threshold 
from  100  tpy  to  250  tpy  in  attainment 
areas  will  likely  encourage  facility 
expansions  and  construction  of  larger, 
more  economically  efficient  plants, 
which  in  turn,  will  emit  less  emissions 
per  gallon  of  ethanol  produced.  The  100 
tpy  threhold  on  the  other  hand 
encourages  the  construction  of  more 
numerous,  less  economically  efficient 


smaller  facilities.  In  addition,  as  noted 
below,  the  environmental  and  health 
impacts  of  this  rule  are  limited. 

E.  Are  there  any  environmental  and 
health  concerns  associated  with  this 
final  rule? 

Several  comments  were  received 
concerning  the  potential  negative 
impacts  to  the'environment  based  on 
our  proposed  change.  Some  of  the 
significant  comments  and  concerns  are 
provided  in  the  following  paragraphs. 

Comment:  Several  commenters 
expressed  that  increasing  the  PSD 
threshold  for  ethanol  production 
facilities  ft-om  100  tpy  to  250  tpy  could 
lead  to  emissions  increases  that  would 
not  occur  in  absence  of  this  rulemaking. 

Response: 

1.  Introduction 

We  acknowledge  that  there  may  be 
some  emissions  increases  as  a  result  of 
this  rulemaking.  Over  the  past  25  years, 
domestic  ethanol  fuel  production  has 
steadily  increased  due  to  changing 
environmental  regulation.  Federal  and 
State  tax  incentives,  and  market 
demand,  including  an  increasing 
number  of  State  ethanol  mandates,  the 
phase  out  of  MBTE,  and  elevated  crude 
oil  prices.  In  order  to  meet  current  and 
future  demand,  new  facilities  may  be 
constructed  or  existing  facilities  may 
need  to  be  expanded.  However,  we  do 
not  expect  many  pew  facilities  to  be 
constructed  (other  than  those  already 
planned)  in  the  short-term  [e.g.,  over  the 
next  5  years).  As  noted  later,  we  predict 
that  the  revision  of  the  major  source 
threshold  applicable  to  the  ethanol  fuel 
industiy’  will  allow  for  the  construction 
of  larger,  more  economically  efficient 
plants  which,  in  turn,  will  emit  less 
emissions  per  gallon  of  ethanol 
produced.  Comments  submitted  on  the 
proposal  concurred  with  that 
prediction.  (See  Docket  Nos.  EPA-HQ- 
OAR-2006-0089-0086,  0039,  0040, 
0045, 0046,  0050,  0057,  0058,  0062, 
0063, 0065,  0066,  0067,  0068,  0069, 
0072, 0073,  0075,  0076,  0077,  0078, 
0079, 0085,  0090,  0091,  0092,  0093, 
0094, 0098,  0100,  0101,  0102,  0103, 
0104, 0105, 0107,  0108,  0110,  0111, 
0112,  0113,  0114,  0115,  0116). 

There  are  an  estimated  114  facilities 
that  currently  exist  in  the  U.S.  that 
produce  ethanol  by  natural  fermentation 
as  of  March,  2007.  Of  these,  an 
estimated  7  of  the  facilities  are  planning 
expansions.  Eighty  additional  ethanol 
production  facilities  are  currently  under 
construction.  Existing  ethanoF 
production  capacity  is  estimated  at 
5,600  million  gallons  year  (mgy).  New 
construction  and  expansions  will  add 
an  estimated  6,400  mgy  to  existing 


capacity.  The  estimated  total  capacity  j 
(inclusive  of  expansions  and  new  | 

constructions)  will  be  about  12,000  mgy  | 
(12  billion  gallons  year  (bgy))  once  I 
expansions  and  new  constructions  are  [ 
completed.^”# 

Commenters  expressed  concern  that  I 
this  rule  would  result  in  emissions  i 

increases  beoause  (1)  The  rule  increases  I 
the  PSD  major  source  threshold  from  j 
100  tpy  to  250  tpy  for  the  subject  ■ 

ethanol  production  facilities  (new  or  ' 
existing  facilities)  in  attainment  areas;  ■ 
and  (2)  that,  for  new  sources,  fugitive 
emissions  will  no  longer  be  included  in 
calculations  to  determine  whether  a 
source  is  a  major  PSD  source  in  ; 

attainment  areas  or  to  determine  i 

nonattainment  NSR  applicability. 

Section  2  of  this  response  section 
discusses  our  consideration  of  the  j 

potential  for  emissions  increases  due  to  j 
the  increased  threshold,  section  3  ! 

discusses  our  consideration  of  the  ! 

potential  for  emissions  increases  due  to  ■ 
facilities  no  longer  needing  to  count 
fugitives  when  determining  whether 
they  are  a  major  source,  and  section  4 
presents  our  overall  conclusions. 

2.  Increase  in  Major  Source  Threshold 

Emissions  data.  One  industry  . 

commenter  provided  estimates 
indicating  that  a  controlled  110  mgy 
ethanol  production  facility  could  be 
assumed  to  emit  100  tpy  and  that  a 
controlled  250  mgy  ethanol  production  [ 
facility  could  be  assumed  to  emit  250 
tpy.’i  The  commenter  reported  that 
emissions  from  both  of  these  facilities 
are  based  on  conservative  potential  to 
emit  estimates,  presenting  worst-case 
operating  scenario  emissions  tmd  that 
actual  plants  generally  emit  less  than 
their  potential  to  emit  estimates.  As 
noted  later,  we  believe  future  economies  j 
of  scale  will  potentially  drive  the 
expansion  and  construction  of  facilities 
with  capacities  equal  to  or  greater  than 
250  mgy  with  actual  emissions  being 
less  than  250  tpy.  Thus,  under  this 
scenario,  production  of  ethanol  would 
result  in  less  emissions  per  gallon 
produced  than  today. 

Volatile  organic  compounds  (VOC) 
emissions  occur  from  the  cooling  system  , 
baghouses,  dryers,  CO2  fermentation  , 

scrubbers,  equipment  leaks,  transfer,  , 

and  storage  vessels.  . 

Estimates  provided  include  estimates  ^ 

for  emissions  of  nitrogen  oxides  that  ^ 
result  from  fuel  combustion  in  the  j 

thermal  oxidizers  and  dryers.  The  . 


Ethanol  Bioreflnery  I.x>cations;  U.S.  Fuel 
Ethanol  Industry  Biorefineries  and  Production 
Capacity:  updated  March  13,  2007. 

"  ICM,  Inc.,  Air  Dispersion  Modeling  Study.  100 
TPY  vs.  250  TPY.  April  28,  2006.  Attachment  3. 
(EPA-HQ-OAR-2006-0089-0086,  Attachment  3). 
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potential  to  emit  estimates  assume  that 
100%  of  the  NOx  emissions  are  emitted 
in  the  form  of  NO2  to  depict  a  worst- 
case  scenario. 

Carbon  monoxide  (CO)  emissions  are 
also  attributed  to  fuel  combustion  at  the 
thermal  oxidizers  and  dryers.  As  such, 
CO  emissions  were  also  included  in 
their  potential  to  emit  estimates. 

Emissions  of  particulate  matter  less 
than  10  microns  (PM  10)  result  from  grain 
unloading  and  loading,  grain  handling 
and  milling,  natural  gas  combustion  and 
process  operations  such  as  dryers  and 
cooling  towers,  as  well  as  from  truck 
traffic  and  haul  roads.  As  noted, 
particulate  emissions  are  generated  by 
grain  receiving,  milling  and  distillers 
dried  grains  and  solubles  (DDGS) 
loading.  Most  of  these  emissions  are 
controlled  by  baghouses. 

Haul  road  emissions  are  generally 
dependent  on  the  amount  of  vehicle 
miles  traveled  on  the  roads  (more  miles 
traveled  equate  to  higher  emissions). 
Grain  fugitives  are  assumed  to  be 
controlled  by  a  choked  flow  system, 
which  reportedly  is  the  typical  control 
for  fugitive  particulate  emissions. 

Carbon  monoxide  and  VOC  emissions 
are  typically  the  largest  source  of 
emissions  from  these  facilities  and  are 
the  likely  pollutants  that  would  trigger 
major  PSD/NSR  review. ^2  Based  on  this, 
we  have  focused  our  analysis  on 
increases  in  CO  and/or  VOC  emissions 
that  could  potentially  occur  as  a  result 
of  increased  production  and  this 
mlemaking.  We  acknowledge  that 
emissions  increases  in  NOx  and  PM  10 
could  also  occur  concurrent  with  CO 
and/or  VOC  emissions  increases,  but 
these  pollutants  are  not  as  relevant  to 
the  major  source  determinations  for 
ethanol  plants.  Additionally,  we  note 
that  since  ozone  generation  is 
dependent  on  the  mixing  of  VOCs  and 
oxidized  nitrogen  in  the  presence  of 
sunlight,  control  of  VOCs  in  NOx- 
limited  environments  may  not  be  the 
best  solution  for  reducing  ground-level 
ozone  emissions  in  those  environments. 
Addressing  other  pollutants  may  result 
in  greater  environmental  benefits. 

Attainment  areas.  There  are  an 
estimated  171  denatured  ethanol 
production  facilities  located  or  are 
planned  to  be  located  in  attainment 
areas.  If  we  assume  that  a  110  mgy 
ethanol  production  facility  can  be 
controlled  under  a  100  tpy  threshold 
(for  VOC  and  CO)  including  fugitives,  it 
then  can  be  assumed  that  facilities  that 
have  capacities  less  than  or  equal  to  110 
mgy  are  either  controlled  as  synthetic 

”ICM,  Inc.,  Air  Dispersion  Modeling  Study.  100 
TPY  vs.  250  TPY.  April  28,  2006.  Attachment  3. 
(EPA-HQ-OAR-2006-0089-0086.  Attachment  3). 


minors  or  are  uncontrolled  facilities  that 
have  emissions  that  fall  below  the  100 
tpy  emissions  threshold  (for  VOC  and 
CO).  Additionally,  given  that  a  250  mgy 
ethanol  production  facility  can  be 
controlled  under  a  250  tpy  threshold 
(for  VOC  and  CO),  including  fugitives, 
it  then  can  be  assumed  that  facilities 
that  have  capacities  greater  than  250 
mgy  are  currently  regulated  as  major 
sources. 

Several  commenters  have  provided 
that  there  are  many  ethanol  production 
facilities  that  take  on  BACT  controls  in 
order  to  be  permitted  as  “synthetic 
minor”  sources  or  are  subject  to  controls 
or  PTE  restrictions  that  may  be  similar 
to  BACT  controls  because  of  other 
existing  regulations  (e.g.,  NSPSs, 
NESHAP,  State  regulations).  (See  Docket 
Nos.  EPA-HQ-OAR-2006-0089-0086, 
0057,  0074).  We  do  not  have  sufficient 
information  to  discern  the  number  of 
facilities  that  are  synthetic  minor. 
However,  those  facilities  which  must 
comply  with  NSPS,  NESHAP  or  State 
regulations  will  continue  to  be  subject 
to  those  regulations  as  those 
requirements  are  unaffected  by  this  rule 
change.  In  addition,  we  do  know  that 
there  are  approximately  6  facilities 
located  in  attainment  areas  that  have 
low  production  capacities  (less  than  6 
mgy).  The  emissions  from  these 
facilities  would  likely  fall  below  both  a 
100  tpy  and  250  tpy  threshold  and 
ethanol  production  is  likely  a  secondary 
process  at  the  facility  (e.g.,  ESE  Alcohol, 
Inc.  in  Leoti,  KS  has  an  ethanol 
production  capacity  of  1.5  mgy  from 
seed  corn;  Land  O’  Lakes  of  Melrose, 

MN  has  an  ethanol  production  capacity 
of  2.6  mgy  from  cheese  whey).  For  the 
purposes  of  this  analysis,  we  assume 
that  these  small  production  capacity 
facilities  will  not  be  affected  by  this 
rulemaking. 

Based  on  this  rulemaking,  existing 
facilities  located  in  attainment  areas 
would  be  required  to  maintain  their 
existing  permit  limits  and  other  permit 
requirements  unless  and  until  revised 
through  a  permittirig  procedure  which, 
to  be  consistent  with  CAA  section 
110(a)(2)(C)  and  40  CFR  51.160,  must  be 
shown  not  to  cause  or  contribute  to  a 
violation  of  the  NAAQS.  In  addition, 
any  expansion  would  also  have  to 
comply  with  any  applicable  NSPS, 
NESHAP,  or  State  regulation. 

Most  of  the  existing  ethanol 
production  facilities  in  attainment  areas 
have  current  production  capacities  less 
than  110  mgy  and  would,  therefore, 
likely  be  either  synthetic  minor  or 
actual  minor  source  facilities,  with  a 
few  facilities  likely  being  permitted  as 
major  PSD  sources.  Civen  a  worst-case 
scenario,  the  maximum  these  facilities 


could  emit  as  a  result  of  a  change  or 
modification  and  solely  by  the  threshold 
being  increased  to  250  tpy  is  249  tpy  (up 
to  the  major  source  threshold). 

New  facilities  located  in  attainment 
areas  would  be  subject  to  a  250  tpy 
major  source  applicability  threshold 
when  determining  major  source 
applicability.  Therefore,  these  new 
facilities  would  be  allowed  to  emit  up 
to  249  tpy  (and  produce  up  to  250  mgy) 
VOC  and/or  CO  as  minor  sources  as  a 
result  of  the  major  source  threshold 
being  increased  from  100  tpy  to  250  tpy. 

Although  other  factors  may  influence 
the  construction  of  new  ethanol 
production  facilities  in  the  future,  we  do 
not  expect  many  additional  facilities  to 
be  constructed  over  the  next  5  years  as 
a  result  of  this  rule. 

Over  the  past  25  years,  domestic 
ethanol  fuel  production  has  steadily 
increased  due  to  changing 
environmental  regulation.  Federal  and 
State  tax  incentives,  and  market 
demand,  including  an  increasing 
number  of  State  ethanol  mandates,  the 
phase  out  of  MBTE,  and  elevated  crude 
oil  prices.  We  assume,  and  commenters 
have  supported  that,  under  a  250  tpy 
threshold,  there  is  incentive  to  construct 
more  efficient  facilities  with  larger 
capacities.  (EPA-HQ-OAR-2006-0089- 
0086).  Therefore,  in  the  future, 
economies  of  scale  will  potentially  drive 
the  expansion  and  construction  of 
facilities  with  capacities  equal  to  or 
greater  than  250  mgy  with  actual 
emissions  being  less  than  250  tpy.  Thus, 
under  this  scenario,  production  of 
ethanol  would  result  in  less  emissions 
per  gallon  of  ethanol  produced  today. 

Nonattainment  areas.  There  are  an 
estimated  23  ethanol  production 
facilities  located  in  or  planned  to  be 
located  in  ozone  nonattainment  areas 
(12%  of  all  facilities). 13  In 
nonattainment  areas,  existing  ethanol 
production  facilities  will  continue  to  be 
subject  to  the  100  tpy  threshold, 
therefore,  there  will  not  be  emissions 
increases  as  a  direct  result  of  this 
rulemaking  associated  with  increasing 
the  major  source  threshold  in 
attainment  areas  for  these  existing 
sources. 

3.  Impact  of  Not  Counting  Fugitives  in 
Emissions  Applicability  Calculations 

Emissions  data.  For  fugitive 
emissions,  we  used  the  potential  to  emit 
emissions  estimates  provided  by  a 
commenter  when  considering  the 
potential  VOC  and  CO  fugitive 

•^Memorandum  to  Docket  EPA-HQ-OAR-2006- 
0089.  Spreadsheet  Presenting  Ethanol  Production 
Facility  Locations  and  Ozone  Nonattainment 
Designations.  April  2007. 
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emissions  from  the  110  mgy  and  250 
mgy  model  plants.’'*  Based  on  these 
estimates,  an  estimated  16%  of  plant 
VOC  and/or  CO  emissions  from  the  110 
mgy  production  plant  are  fugitives,  and 
13%  of  plant  VOC  and  CO  emissions 
from  the  250  mgy  production  plant  are 
fugitives.  *5 

Attainment  areas.  Existing  facilities 
subject  to  a  PSD  permit  will  need  to 
continue  to  include  their  fugitive 
emissions,  as  permitted,  in  attainment 
areas.  This  is  because  existing  permit 
limits  and  other  permit  requirements 
remain  in  effect  and  enforceable  unless 
and  until  revised  through  a  permitting 
procedure  which,  at  a  minimum,*®  to  be 
consistent  with  CAA  section 
110(a)(2)(C)  and  40  CFR  51.160,  must  be 
shown  not  to  cause  or  contribute  to  a 
violation  of  the  NAAQS  and  to  comply 
with  all  applicable  requirements.  When 
determining  whether  an  emissions 
increase  is  significant,  these  sources 
would  still  be  required  to  count  their 
fugitives. 

New  facilities  located  in  attainment 
areas  would  be  subject  to  a  250  tpy 
major  source  applicability  threshold  and 
would  no  longer  need  to  count  fugitives 
when  determining  major  source 
applicability.  Therefore,  these  new 
facilities  would  be  allowed  to  emit  up 
to  an  additional  33  tpy  (and  produce  up 
to  250  mgy)  VOC  and/or  CO  (assuming 
VOC  and/or  CO  fugitives  account  for 
13%  of  facility  wide  VOC  and/or  CO 
emissions)  as  minor  sources  as  a  result 
of  this  rulemaking. 

'  As  we  noted  previously,  we  do  not 
expect  many  new  facilities  to  be 
constructed  over  the  next  5  years. 
However,  provided  that  there  is 
construction  of  more  facilities  over  the 
next,5  years,  such  a  facility  would  be 
able  to  emit  33  tpy  more  VOC  and/or  CO 
emissions  (assuming  13%  of  250  tpy  are 
fugitive  emissions  no  longer  required  to 
be  included  in  the  major  source 
applicability  calculations)  than  it  would 
have  prior  to  this  rulemaking. 

Nonattainment  areas.  As  noted  in  the 
introduction,  there  are  concerns  that 
emissions  may  increase  in 
nonattainment  areas  because  fugitive 
emissions  will  no  longer  be  required  to 
be  included  in  calculations  to  determine 
nonattainment  NSR  applicability.  As 
noted  previously,  in  nonattainment 
areas,  both  existing  and  new  ethanol 


ICM.,  Air  Dispersion  Model  Study.  100  TPY  vs. 
250  TPY.  April  28,  2006,  Attachment  3.  (EPA-HQ- 
OAR-2006-0089-0086) . 

’^ICM,  Inc.,  Air  Dispersion  Modeling  Study.  100 
TPY  vs.  250  TPY.  April  28,  2006.  Attachment  3. 
(EPA-HQ-OAR-2006-0089-0086,  Attachment  3). 

•®  Ability  to  change  treatment  of  fugitives  in 
individual  PSD  permits  may  be  limited  by  the  tenns 
of  such  permits. 


production  facilities  will  continue  to  be 
subject  to  the  100  tpy  threshold. 
Conservatively,  approximately  23  of  the 
194  facilities  (approximately  12  percent) 
are  located  in  ozone  nonattainment 
areas.*  ^ 

Of  the  estimated  facilities  located  in 
ozone  nonattainment  areas,  4  of  the 
facilities  have  reported  capacities  below 
6  mgy.  These  types  of  facilities  produce 
ethanol  from  waste  beverages,  waste 
beer,  and/or  cheese  whey  and  more  than 
likely  produce  ethanol  secondary  to 
other  processes  at  the  facility  (e.g.,  the 
Golden  Cheese  Company  of  California 
has  a  reported  ethanol  production 
capacity  of  5  mgy).  As  with  the  small 
production  capacity  facilities  mentioned 
previously  that  are  located  in  attainment 
areas,  we  do  not  believe  that  these 
facilities  will  be  affected  by  Uxis 
rulemaking. 

Existing  facilities  subject  to  a 
nonattainment  NSR  permit  will  need  to 
continue  to  include  their  fugitive 
emissions,  as  permitted,  in 
nonattainment  areas.  This  is  because 
existing  permit  limits  and  other  permit 
requirements  remain  in  effect  and 
enforceable  unless  and  until  revised 
through  a  permitting  procedure  which, 
to  be  consistent  with  CAA  section 
110(a)(2)(C)  and  40  CFR  51.160,  must  be 
shown  not  to  cause  or  contribute  to  a 
violation  of  the  NAAQS  and  to  comply 
with  all  applicable  requirements.  When 
determining  whether  an  emissions 
increase  is  significant,  these  sources 
would  still  be  required  to  count  their 
fugitives.*® 

We  believe  that  very  few  ethanol 
production  facility  constructions  in 
nonattainment  areas  will  occur  in  the 
near  future  and  that  future  facilities  (as 
with  existing  facilities)  will  likely  be 
located  near  an  applicable  feedstock 
(such  as  corn).  Currently,  and  in  the 
near  foreseeable  future,  corn  is  the 
primary  feedstock  used  in  ethanol 
production  in  this  country  and  the  bulk 
of  the  com  grown  in  this  country  Is 
located  in  attainment  areas,  and 
transportation  costs  may  influence 
decision  makers  to  locate  such  plants 
close  to  the  feedstock.  In  the  future, 
where  cellulosic  materials  will  be  used 
as  a  feedstock  for  ethanol  production  on 
a  commercial  scale,  agricultural  and 
other  waste  may  be  used.  We  believe 
that  this  rulemaking,  which  increases 


Memorandum  to  Docket  EPA-HQ-2006-0089. 
Spreadsheet  Presenting  Ethanol  Production  Facility 
Locations  and  Ozone  Nonattainment  Designations. 
April  2007. 

>®  where  a  stationary  source  is  adding  a  emissions 
unit  or  modifying  an  existing  emissions  unit,  the 
State’s  SIP-approved  minor  NSR  program  that 
permits  physical  modifications  of  existing  minor 
sources  would  govern. 


the  PSD  major  source  threshold  to  250 
tpy,  will  provide  decision  makers  with 
additional  incentives  to  locate  these 
facilities  in  attainment  areas. 

However,  if  a  new  facility  did  locate 
in  a  nonattainment  area  to  meet  future 
demand  for  ethanol,  it  is  assumed  that 
it  would  be  a  110  mgy  facility  that 
would  have  the  potential  to  emit  an 
additional  16  tpy  of  VOC  and/or  CO 
fugitive  emissions. 

It  is  important  to  note  that  most,  if  not 
all,  ethanol  fuel  plants  employ  an  active 
leak  detection  and  repair  (LDAR) 
program  to  minimize  VOC  emissions 
from  tanks,  valves,  pumps  and  piping. 
(Docket  No.  EPA-HQ-OAR-2006-0089- 
0074).  Fugitive  particulate  emissions 
from  vehicular  fraffic  are  often 
controlled  by  a  combination  of  paving 
and  cleaning  plant  roads  and  other  dust 
suppression  methods.  (Docket  No.  EPA- 
HQ^AR-2006-0089-0074).  Based  on 
the  assumption  that  there  will  be  few, 
if  any,  facilities  that  will  expand  or  be 
constructed  in  nonattainment  areas  in 
the  future,  and  in  light  of  the  fugitive 
control  measures  that  are  employed  at 
these  facilities,  we  da  not  believe  that 
this  rulemaking  will  result  in  significant 
emissions  increases  in  nonattainment 
areas.  . 

4.  Our  Overall  Conclusion 

As  stated  previously,  we  believe  that 
a  larger,  more  economically  efficient 
plant  that  is  able  to  produce  more 
ethanol  fuel  could  result  in  significantly 
more  fuel  production  without  a 
corresponding  increase  in  energy  use  or 
pollutant  emissions,  thereby  resulting  in 
a  net  reduction  of  environmental 
impacts  as  compared  to  the  greater 
number  of  smaller,  less  efficient  ethanol 
fuel  production  facilities  that  would  be 
needed  to  achieve  the  samedevel  of 
production.  Given  the  likelihood  of 
larger  capacity  facilities  being  better 
able  to  reduce  emissions  per  gallon  of 
ethanol  produced  than  a  greater  number 
of  smaller  facilities,  it  is  more  logical  to 
increase  the  capacity  at  a  larger  facility 
than  locating  additional  smaller 
capacity  facilities  in  an  area.  Similarly, 
it  is  more  logical  to  allow  the 
construction  of  larger  capacity  facilities 
in  an  area  than  locating  numerous 
smaller  capacity  facilities  in  an  area. 

In  conclusion,  the  effect  of  this  rule  is 
limited  given  that  other  emissions 
requirements  continue  to  apply  and  will 
be  unaffected  by  this  rulemaking.  As  we 
have  noted  in  our  discussion,  VOC  and/ 
or  CO  emissions  (and  other  increases  in 
emissions  for  NOx  and  PMio)  will  likely 
occur.  However,  other  Federal 
regulations  that  apply  will  continue  to 
apply  to  ethanol  production  facilities 
including  numerous  NSPS  [e.g.,  40  CFR 
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part  60,  subparts  Db,  Dc  {boilers  and 
steam  generating  units):  DD  (grain 
handling  and  storage  facilities);  W 
(leaks  from  VOC  equipment);  K,  Ka,  and 
Kb  (storage  vessels),  and  NESHAP  [e.g., 
40  CFR  part  63,  subparts  FFFF 
(miscellaneous  organics.  New  Source 
Performance  Standards  require  the 
application  of  the  best  demonstrated 
system  of  emission  reductions  for 
affected  facilities  to  control  criteria 
pollutants  and  NESHAP  require  the 
application  of  maximum  achievable 
control  technology  to  control  HAP.  We 
also  note  that  nothing  in  this  rule 
precludes  a  permitting  authority  from 
choosing  to  retain  the  100  tpy  major 
source  threshold,  as  necessary,  to  meet 
its  air  quality  needs.  In  short,  we 
weighed  and  considered  the 
environmental  consequences  of  this  rule 
relative  to  the  expected  benefits  of 
ethanol  use.  The  increased  use  of 
renewable  fuels  such  as  ethanol  and 
biodiesel  are  expected  to  reduce 
dependence  on  foreign  sources  of 
petroleum,  increase  domestic  sources  of 
energy,  and  help  transition  to 
alternatives  to  petroleum  in  the 
transportation  sector. 

Comment:  A  couple  of  commenters 
stated  that  there  will  be  an  increased 
use  of  coal  over  natural  gas  to  fuel  the 
ethanol  production  process  due  to  the 
higher  cost  of  natural  gas  and  the 
increased  threshold.  One  commenter 
stated  that  many  of  the  new  ethanol  fuel 
plants  (which  tend  to  be  significantly 
larger  than  ethanol  for  human 
consumption  plants)  are  considering 
using  coal  as  a  source  of  energy  for  the 
chemical  processing  instead  of  natural 
gas  as  the  industry  has  traditionally 
used.  The  commenter  expressed  that  the 
use  of  coal  for  production  of  ethanol 
fuel  will  result  in  much  greater 
emissions  of  conventional  pollutants 
such  as  NOx,  SO2,  and  PM,  as  well  as 
increases  in  toxic  pollutants,  such  as 
mercury  that  are  not  expressly  regulated 
by  the  PSD  program.  They  also  argued 
that  the  use  of  coal  will  result  in 
increases  in  CO2  emissions  from  ethanol 
plants  which  will  threaten  to  undermine 
any  global  warming  benefits  of  using 
ethanol  instead  of  petroleum-derived 
fuels. 

Response:  We  disagree  with  the 
assertion  that  existing  ethanol 
production  facilities  that  currently  use 
natural  gas  as  a  fuel  sfipply  will  likely 
convert  to  coal  as  a  result  of  raising  the 
major  source  threshold  to  250  tpy.  One 
commenter  reported,  and  we  agree,  that 
the  capital  costs  of  such  a  conversion 
would  be  costly  and  facilities  would 
more  likely  opt  for  increasing  their 
production  capacity.  (Docket  No.  EPA- 
HQ-OAR-2006-0089-0086).  The 


Renewable  Fuels  Association  reports 
that,  to  their  knowledge,  no  gas-fired 
mill  has  made  a  conversion  to  coal 
[EPA-HQ-OAR-2b06-008&-0086l.  It  is 
acknowledged,  however,  that  new 
plants  may  decide  to  use  coal  in  lieu  of 
natural  gas  because  of  the  increased 
major  source  emissions  threshold  and 
because  of  it  being  a  cheaper  fuel  source 
and  that  this  could  result  in  increases  in 
emissions  of  pollutants  not  expressly 
regulated  by  tbe  PSD  program. 

However,  even  if  there  is  an  increased 
use  of  coal,  these  facilities  will  be 
subject  to  the  same  PSD  major  source 
limit  requirements  as  facilities  that  use 
natural  gas,  and  will  continue  to  be 
subject  to  other  regulations  (State  and 
Federal).  We  also  acknowledge  that  the 
use  of  coal  could  result  in  increases  in 
CO2  emissions  fi’om  ethanol  plants. 

Comment:  Several  commenters 
provided  specific  examples  of  situations 
where  implementation  of  om  proposed 
Option  could  cause  or  contribute  to  the 
negative  impact  on  an  area. 

One  State  commenter  expressed  that 
the  proposed  Option  1  would  result  in 
a  negative  impact  on  growth  due  to  the 
projected  increment  consumption.  They 
said  that  although  some  States  could 
deal  with  this  locally  by  making  their 
regulations  stricter  than  the  Federal 
regulations,  others  are  restricted  because 
they  have  rules  that  limit  them  from 
having  laws  in  their  States  that  are 
stricter  than  the  Federal  rules. 

A  commenter  representing  State  and 
local  governments  provided  that  even 
current  minor  sources — under  the 
existing  100  tpy  threshold,  including 
fugitive  emissions — are  known  to 
contribute  significantly  to  potential 
violations  of  the  NAAQS.  They  stated 
that  permit  data  from  STAPPA  and 
ALAI^CO  members  show  that  emissions 
from  some  ethanol  fuel  production 
facilities  contribute  to  an  area  exceeding 
the  24-hour  PMio  standard  and,  in  some 
cases,  are  close  to  violating  the  24-hour 
PM  10  increment. 

Another  commenter  stated  that  EPA 
and  North  Dakota  bave  not  resolved  the 
issue  of  sulfur  dioxide  PSD  exceedances 
in  Class  I  areas  of  North  Dakota  and 
Montana,  and  that  if  Option  1  is 
promulgated  for  ethanol  plants,  there  is 
potential  for  an  increase  of  more  than 
double  the  allowable  sulfur  dioxide 
emissions  from  proposed  and  existing 
ethanol  plants. 

Response:  Generally,  although  we 
acknowledge  that  there  may  be  negative 
impacts  to  particular  regions  or  areas 
due  to  this  rulemaking,  we  do  not  think 
there  would  be  many  instances  where 
this  is  the  case.  Provided  that  there  are 
local  and  regional  instances  with  the 
potential  for  unacceptable  negative 


impacts  from  this  rule,  a  State  or  local 
government  regulations/minor  NSR 
program  can  be  implemented  to  mitigate 
such  impacts.  In  fact,  a  State  is  not 
required  to  adopt  the  rule’s  change  in 
threshold  and  can  maintain  the  100  tpy 
threshold  or  other  lower  threshold  in 
order  to  best  serve  its  air  qualify/ 
economic  needs.  If  a  State’s  regulations 
provide  that  its  major  source  PSD 
thresholds  cannot  be  more  stringent 
than  those  prescribed  by  the  Federal 
programs,  its  State  minor  NSR  program 
should  be  able  to  address  specific  local 
concerns  such  as  some  of  those 
suggested  by  the  commenters. 

We  also  acknowledge  that  there  are- 
local  and  Regional  concerns  that  this 
rule  is  contrary  to  the  purposes  of  the 
PSD  program.  It  is  true  that  one  purpose 
of  the  PSD  program  is  to  ensure  that 
new  sources  do  not  cause  or  contribute 
to  an  area  that  is  in  attainment 
becoming  a  nonattainment  area. 
However,  we  believe  that,  in  part,  this 
directive  will  continue  to  be  addressed 
by  a  State’s  minor  NSR  permit  program 
and  various  Federal,  State  and  Local  air 
quality  rcxjuirements.  Federal 
regulations  that  apply  and  will  continue 
to  apply  to  ethanol  production  facilities 
include  numerous  NSPS  [e.g.,  40  CFR 
part  60,  subparts  Db,  Dc  (boilers  and 
steam  generating  units);  DD  (grain 
handling  and  storage  facilities);  VV 
(leaks  from  VOC  equipment):  K,  Ka,  and 
Kb  (storage  vessels),  and  NESHAP  (e.g., 
40  CFR  part  63.  subparts  FFFF 
(miscellaneous  organics.  New  Source 
Performance  Standards  require  the 
application  of  the  best  demonstrated 
system  of  emission  reductions  for 
affected  facilities  to  control  criteria 
pollutants  and  NESHAP  require  the 
application  of  maximum  achievable 
control  technology  to  control  HAP. 

F.  Will  there  be  a  Federal  ethanol- 
specific  VOC  emissions  test  protocol? 

Comments:  A  couple  of  States  argued 
that  there  is  a  need  for  a  Federally- 
approved  VCX]  performance  test 
specifically  for  ethanol  production. 
Reasons  given  include  that  (1)  VOC 
testing  at  ethanol  plants  would  be 
straightforward,  (2)  facilities  would  be 
assured  of  equitable  treatment  between 
them,  (3)  States  would  be  able  to  more- 
easily  and  consistently  determine 
compliance  with  Federal  PSD  rules,  and 
(4)  administering  the  Clean  Air 
permitting  programs  for  ethanol  plants 
would  be  easier  if  there  were  a 
Federally-approved  method  to  measure 
volatile  organic  compound  emissions 
from  ethanol  plants. 

Response:  The  EPA  believes  that  the 
existing  Reference  Methods  found  at  40 
CFR  part  60  are  applicable  for 
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estimating  the  total  mass  emissions  of 
VCKls,  as  defined  in  40  CFR  51.100(s), 
firom  each  process  commonly  used  at 
wet  and  dry  com  mills  that  produce 
ethanol.  Over  the  past  5  years,  VOC 
emissions  irom  ethanol  facilities  under 
consent  decrees  with  the  United  States 
have  been  successfully  tested  using  a 
combination  of  EPA  Reference  Method 
25  or  25A,  and  Reference  Method  18. 

In  addition  to  the  currently  available 
Reference  Methods,  EPA  works  with 
industry  groups  to  develop  their  own 
test  methods  as  an  alternative  to  using 
existing  EPA  Reference  Methods, 
provided  that  the  alternative  methods 
produce  accurate  results.  One  example 
of  an  alternative  method  by  an  industry 
is  the  method  developed  by  the  Corn 
Refiners  Association  for  measuring  VOC 
emissions  from  the  wet  corn  milling 
industry.  This  method  was  developed 
by  the  wet  corn  milling  industry 
specifically  to  measure  VOC  mass 
emissions  from  processes  within  their 
facilities.  It  is  a  systematic  approach  for 
developing  a  specific  list  of  target 
organic  compounds  and  determining  the 
appropriate  sampling  procedure  to 
collect  those  target  compounds  during 
subsequent  VOC  emissions  testing.  This 
method  is  currently  available  on  EPA’s 
Emission  Measurement  Center  Web 
page  [http://www.epa.gov/ttn/emc/ 
prelim/ otinll .pdf).  The  EPA  plans  to 
begin  a  rulemaking  in  the  near  term 
regarding  the  above-noted  new  method. 
If  promulgated,  this  method  will  be 
codified  in  40  CFR  part  51,  appendix  M, 
as  a  Federally-approved  method  for 
measuring  VOC  emissions  from  wet 
corn  milling  plants. 

G.  Are  there  backsliding  issues  related 
to  this  ruleinaking? 

Comments:  Several  commenters 
expressed  concern  that  the  States  would 
not  be  able  to  adopt  the  proposed 
changes  without  violating  the 
antibacksliding  provisions  under 
sections  193  of  the  CAA.  The 
commenter  alleges  that  the  PSD  program 
and  “synthetic  minor”  limits  are  control 
requirements.  Another  commenter 
stated  that  states  will  have  to  comply 
with  the  anti-backsliding  provisions  of 
section  116  before  adopting  these 
changes.  Finally,  the  same  commenter 
noted  that  EPA’s  justification  for  the 
final  rule  appears  inconsistent  because 
we  did  not  discuss  the  impacts  of  the 
proposed  rule  on  state  efforts  to  attain 
and  maintain  compliance  with  the 
NAAQS,  as  States  will  be  required  to  do 
to  adopt  the  changes  under  State  law. 

Response:  Section  193  applies  to 
nonattainment  areas  only.  It  provides 
that  “no  control  requirement  in  effect, 
or  required  to  be  adopted  by  an  order. 


settlement  agreement,  or  plan  in  effect  • 
before  the  date  of  the  enactment  of  the 
CAA  of  1990  may  be  changed  unless  the 
change  insures  equivalent  or  greater 
emission  reductions  of  such  air 
pollutant.”  We  have  previously  stated 
our  position  that  section  193  is 
ambiguous  as  to  whether  it  applies  to 
the  NSR  program,  and  that  although  we 
have  chosen  a  conservative  approach  in 
our  review  of  NSR  SIP  changes,  our  past 
option  to  review  changes  for 
consistency  with  section  193  is  not 
conclusive  of  its  scope.  See  70  FR 
39420,  69  FR  31056,  31063. 

Recently,  the  U.S.  Court  of  Appeals 
for  the  D.C.  Circuit  ruled  on  our 
interpretation  of  a  similar,  but  not 
identical  term  “controls”  as  used  in 
section  172(e),  and  found  that  “NSR  is 
a  control.”  South  Coast  Air  Quality 
Mgmt.  Dist.  V.  EPA,  472  F.3d  882,  901 
(D.C.  Cir.  2006).  We  respectfully 
disagree  with  the  court’s  finding  on  this 
issue  and  have  filed  a  petition  for 
rehearing  of  the  decision.  We  also 
believe  that  the  Court’s  interpretation  of 
the  term  “controls”  in  section  172(e)  is 
not  necessarily  decisive  of  how  we 
should  interpret  the  similar  but  different 
term  “control  requirement”  in  section 
193,  although  we  recognize  we  will 
need  to  take  into  account  the  D.C. 
Circuit’s  decision  following  the  outcome 
of  our  rehearing  request. 

Nonetheless,  this  action  does  not  in 
and  of  itself  modify' any  requirements 
applicable  to  nonattainment  areas.  We 
believe  the  appropriate  time  to 
determine  the  applicability  of  and 
compliance  with  section  193  is  when  a 
control  requirement  in  a  nonattainment 
area  is  changed.  For  States  that 
undertake  a  SIP  revision,  we  will 
address  the  applicability  of  section  193 
in  our  future  actions  to  approve  the  SIP 
revisions.  To  the  extent  States  can 
implement  this  approach  consistent 
with  their  existing  SIPs,  the  SIP 
requirements  are  not  changing,  and 
section  193  does  no^apply. 

Similarly,  we  disagree  with 
commenters  that  state  that  existing 
sources  would  simply  be  able  to  lift 
existing  permit  limits  upon 
promulgation  of  this  rule.  These  existing 
permit  limits  and  other  permit 
requirements  remain  in  effect  and 
enforceable  unless  and  until  revised 
through  a  permitting  procedure  which, 
to  be  consistent  with  CAA  section 
110(a)(2)(C)  and  40  CFR  51.160,  must  be 
shown  not  to  cause  or  contribute  to  a 
violation  of  the  NAAQS  and  to  comply 
with  all  applicable  requirements. 


Where  a  stationary  source  is  adding  a  emissions 
unit  or  modifying  an  existing  emissions  unit,  the 
State's  SlP-approved  minor  NSK  program  that 


As  explained  previously,  section  116 
of  the  CAA  allows  States  to  enforce  their 
own  emissions  limitation  and  standards 
if  such  requirements  are  not  less 
stringent  than  the  approved  SIP  and 
Federal  regulations  under  sections  111 
and  112  of  the  CAA.  However,  nothing 
in  section  116  prevents  a  State  from 
revising  its  SlPto  make  its  requirements 
less  stringent,  provided  the  new 
requirements  are  not  less  stringent  than 
Federal  regulations  under  sections  111 
and  112  and  meet  all  other  applicable 
requirements.  Nothing' in  this  rule 
authorizes  States  to  adopt  changes  that 
are  less  stringent  than  what  is  required 
under  sections  111  and  112,  and 
therefore  section  116  does  not  limit  a 
State’s  ability  to  revise  its  SIP  to  adopt 
these  changes. 

Finally,  in  response  to  comments,  we 
have  analyzed  the  impact  of  this  rule 
and  discussed  our  findings  in  section 
IV.E.  of  this  preamble. 

VI.  Effective  Date  of  This  Rule  and 
Requirements  for  State  or  Tribal 
Implementation  Plans  and  Title  V 

These  changes  will  take  effect  in  the 
Federal  PSD  and  part  71  permit 
programs  on  July  2,  2007.  This  means 
that  we  will  apply  these  rules  in  any 
area  without  a  SIP-approved  PSD 
program  or  title  V  program,  for  which 
we  are  the  permitting  authority,  or  for 
which  we  have  delegated  our  authority 
to  issues  permits  to  a  State,  local,  or 
tribal  permitting  authority. 

We  are  establishing  these 
requirements  as  minimum  program 
elements  of  the  PSD,  nonattainment 
NSR,  and  title  V  programs. 
Notwithstanding  this  requirement,  it 
may  not  be  necessary  for  a  State,  local 
or  tribal  authority  to  revise  its  SIP  or 
title  V  programs  to  begin  to  implement 
these  changes.  Some  State,  local  or 
tribal  authorities  may  be  able  to  adopt 
these  changes  through  a  change  in 
interpretation  of  the  term  “chemical 
process  plant”  without  the  need  to 
revise  the  SIP  or  the  title  V  program. 

For  any  State,  local  or  tribal  agency 
that  can  implement  the  changes  without 
revising  its  approved  NSR  or  title  V 
program,  the  changes  will  become 
effective  when  the  permitting  authority 
publicly  announces  that  it  has  accepted 
these  changes  by  interpretation. 
Although  we  find  that  no  SIP  or  title  V 
program  revisions  may  be  necessary  in 
certain  areas  that  are  able  to  adopt  these 
changes  by  interpretation,  we  encourage 
such  State,  local  and  tribal  authorities  in 
such  areas  to  make  such  SIP  or  title  V 


pnrmits  physical  modifications  of  existing  minor 
sources  would  govern. 
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program  changes  in  the  future  to 
enhance  the  clarity  of  the  existing  rules. 

For  areas  that  revise  their  SIPs  or  title 
V  programs  to  adopt  these  changes,  the 
changes  are  not  effective  in  such  area 
until  we  approve  the  SIP  revision  or 
title  V  program  as  meeting  all  applicable 
requirements.  Revisions  to  title  V 
programs  to  reflect  the  changes  in  this 
rule  should  be  submitted  to  EPA  for 
approval  within  3  years.  State,  local,  or 
tribal  authorities  may  adopt  or  maintain 
NSR  program  elements  that  have  the 
effect  of  making  their  regulations  more 
stringent  than  these  rules. 

VII.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

Under  Executive  Order  (EO)  12866 
(58  FR  51735,  October  4,  1993),  the 
Agency  must  determine  whether  the 
regulatory  action  is  “significant”  and 
therefore  subject  to  Office  of 
Management  apd  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  Pursuant  to  the  terms  of 
Executive  Order  12866,  it  has  been 
determined  that  this  rule  is  a 
“significant  regulatory  action”  because 
it  raises  policy  issues  arising  from  the 
President’s  priorities.  Also,  this  rule  is 
not  “economically  significant.” 

Accordingly,  the  EPA  submitted  this 
action  to  OMB  for  review  under 
Executive  Order  12866  and  any  changes 
made  in  response  to  OMB’s 
recommendations  have  been 
documented  in  the  docket  for  this 
action. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden  as  the 
burden  imposed  by  this  rule  has  already 
been  taken  into  account  in  previously- 
approved  information  collection 
requirement  actions  under  both  the  NSR 
and  title  V  programs.  The  OMB  has 
previously  approved  the  information 
collection  requirements  contained  in  the 
existing  40  CFR  parts  51  and  52 
regulations  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.,  and  has  assigned  OMB 
control  number  2060-0003,  EPA  ICR 
number  1230.17.  The  OMB  has  also 
previously  approved  the  information 
collection  requirements  contained  in  the 
existing  40  CFR  parts  70  and  71 
regulations  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.,  and  has  assigned  OMB 
control  number  2060-0243  (EPA  ICR 
number  1587.06)  to  the  part  70  rule  and 
OMB  control  number  2060-0336  (ICR 
Number  1713.05)  to  the  part  71  rule 


respectively.  A  copy  of  the  0MB- 
approved  Information  Collection 
Requests  (ICR’s),  EPA  ICR  numbers 
1230.17,  1587.06,  and  1713.05,  may  be 
obtained  from  Susan  Auby,  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822T);  1200 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20460  or  by  calling 
(202)  566-1672. 

It  is  necessary  that  certain  records  and 
reports  be  collected  by  a  State  or  local 
agency  (or  the  EPA  Administrator  in 
non-delegated  areas),  for  example,  to:  (1) 
Confirm  the  compliance  status  of 
stationary  sources,  including  identifying 
any  stationary  sources  subject/not 
subject  to  the  rule,  and  (2)  ensuring  that 
the  stationary  source  control 
requirements  are  being  achieved.  The 
information  is  then  used  by  the  EPA  or 
State  enforcement  personnel  to  ensure 
that  the  subject  sources  are  applying  the 
appropriate  control  technology  and  that 
the  control  requirements  are  being 
properly  operated  and  maintained  on  a 
continuous  basis.  Based  on  the  reported 
information,  the  State,  local,  or  tribal 
agency  can  decide  which  plants, 
records,  or  processes  should  be 
inspected.  Such  information  collection 
requirements  for  sources  and  States  are 
currently  reflected  in  the  approved 
ICR’s  referenced  above  for  the  NSR  and 
title  V  programs. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 
•provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information; 
processing  and  maintaining 
information;  disclosing  and  providing 
information:  adjusting  the  existing  ways 
to  comply  with  any  previously 
applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  i^view  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

C.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Analysis 
(RFA)  generally  requires  an  agency  to 
prepare  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 


under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  action  on  small  entities,  a  small 
entity  is  defined  as:  (1)  A  small  business 
that  is  a  small  industrial  entity  as 
defined  in  the  U.S.  Small  Business 
Administration  (SBA)  size  standards 
(see  13  CFR  121.201);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000;  or  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  There  are  an 
estimated  114  ethanol  production 
facilities  in  the  U.S.  and  an  estimated  70 
more  under  construction  with  several 
more  being  planned.  Most  of  these 
facilities  use  corn  as  the  primary 
feedstock.  It  is  estimated  that  farmer- 
owned  cooperatives  make  up  nearly  half 
of  the  ethanol  plants  in  the  U.S.  with  an 
additional  percentage  of  facilities  under 
construction  that  are  locally-controlled. 
Ihttp  -.//ethanol,  org/prod  uction.html) . 
After  considering  the  economic  impacts 
of  these  final  amendments  on  small 
entities^I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Note  that  the  EPA  does  not  know  the 
number  of  ethanol  plants  that  are  (or 
will  be)  considered  small  entities: 
however,  we  believe  this  final  rule  will 
not  have  a  significant  economic  impact 
on  any  ethanol  plants  because  its  overall 
impact  will  be  to  lessen  the 
requirements  that  apply  to  such  plants. 
Additionally,  the  expansion  to 
additional  feedstocks  in  the  production 
of  ethanol  reduces  the  potential 
economic  disparity  among  ethanol 
plants  regardless  of  the  carbohydrate 
feedstock  used.  Additionally,  it  is 
important  to  note  that  there  are 
currently  no  commercial  scale  (other 
than  commercial  demonstration  plants 
under  construction  for  cellulosic 
biomass  ethanol  production)  facilities 
using  sugar  beet,  sugar  cane,  or 
cellulosic  biomass  feedstocks  in  the  U.S. 

D.  Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
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the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  “Federal  mandates”  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  as  to  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan. 

The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  This  rule 
contains  no  Federal  mandates  (under 
the  regulatory  provisions  of  Title  11  of 
the  UMRA)  for  State,  local,  or  tribal 
governments  or  the  private  sector. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

E.  Executive  Order  13132 — Federalism 

Executive  Order  13132,  entitled 
“Federalism”  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
“meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.”  “Policies  that  have 
federalism  implications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 


the  Statps,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.” 

Under  section  6(b)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  Under  section  6(c)  of 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

EPA  has  concluded  that  this  final  rule 
will  not  have  federalism  implications.  It 
will  not  impose  substantial  direct 
compliance  costs  on  State  or  local 
governments,  nor  will  it  preempt  State 
law.  Thus,  the  requirements  of  sections 
6(b)  and  6(c)  of  the  Executive  Order  do 
not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  the 
EPA  specifically  solicited  comment  on 
the  proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  131 75 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
13175,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175,  as  there  are  no 
tribal  authorities  currently  issuing  PSD, 
major  nonattainment  NSR,  title  V 
permits,  or  synthetic  minor  limits  to 
ethanol  plant  which  process 
carbohydrate  feedstocks.  Thus, 

Executive  Order  13175  does  not  apply 
to  this  rule. 

Although  Executive  Order  13175  does 
not  apply  to  this  final  rule,  EPA 
specifically  solicited  comment  on  the 
proposed  rule  from  tribal  officials. 

G.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
“Protection  of  Children  from 


Environmental  Health  Risks  and  Safety 
Risks”  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  “economically 
significant”  as  defined  under  Executive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  concern  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
regulation.  This  final  rule  is  not  subject 
to  Executive  Order  13045  because  it  is 
not  “economically  significant”  as 
defined  in  Executive  Order  12866  and 
because  the  Agency  does  not  have 
reason  to  believe  tbe  environmental 
health  or  safety  risks  addressed  by  this 
action  present  a  disproportionate  risk  to 
children. 

H.  Executive  Order  1321 1 — Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

These  final  amendments  do  not 
constitute  a  “significant  energy  action” 
as  defined  in  Executive  Order  13211, 
“Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001),  because  they  will  not  likely  , 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 

/.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  12(d) 
(15  U.S.C.  272  note),  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

Voluntary  consensus  standards  an? 
technical  standards  (for  example,  . 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 
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These  final  rule  amendments  dc  not 
involve  technical  standards.  Therefore, 
EPA  did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

/.  Executive  Order  12898 — Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  (59  FR  7629 
(Feb.  16, 1994))  establishes  Federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
Federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  any  disproportionately 
high  and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

The  EPA  has  determined  that  this 
final  rule  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  or  low-income  populations. 
The  reason  for  EPA’s  determination  is 
because  the  Hnal  rule  does  not  affect  the 
level  of  protection  provided  to  human . 
health  or  the  environment  as  it  does  not 
change  a  permitting  authority’s 
obligation  to  maintain  the  NAAQS,  even 
though  changes  are  being  made  to  the 
PSD,  major  nonattainment  NSR,  and 
title  V  programs. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
These  final  rule  amendments  do  not 
constitute  a  "major  rule”  as  defined  by 
5  U.S.C.  804(2).  Therefore,  this  ruje  will 
be  effective  July  2,  2007. 

VIII.  Judipial  Review 

Under  section  307(b)(1)  of  the  Act, 
judicial  reviejw  of  this  final  action  is 
available  by  filing  of  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  by  July 
2,  2007.  Any  such  judicial  review  is 


limited  to  only  those  objections  that  are 
raised  with  reasonable  specificity  in 
timely  comments.  Under  section 
307(b)(2)  of  the  Act,  the  requirements  of 
this  final  action  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  us  to  enforce  these, 
requirements. 

List  of  Subjects 
40  CFR  Parts  51  and  52 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

40  CFR  Parts  70  and  71 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  12,  2007.  ■ 

Stephen  L.  Johnson, 

Administrator. 

■  For  reasons  stated  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  51— {AMENDED] 

■  1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101;  42  U.S.C.  7401- 
7671q. 

Subpart  I — [Amended] 

•  2.  Section  51.165  is  amended  by 
revising  paragraphs  (a)(l)(iv)(C)(20)  and 

(a) (4)(xx)  to  read  as  follows: 

§  51 .1 65  Permit  requirements. 

(a)*  *  * 

(1)  *  *  * 

(iv)  *  *  * 

(C)*  *  * 

(20)  Chemical  process  plants — The 
term  chemical  processing  plant  shall  not 
include  ethanol  production  facilities 
that  produce  ethanol  by  natural 
fermentation  included  in  NAICS  codes 
325193  or  312140; 
***** 

(4)  *  *  * 

(xx)  Chemical  process  plants — The 
term  chemical  processing  plant  shall  not 
include  ethanol  production  facilities 
that  produce  ethanol  by  natural 
fermentation  included  in  NAICS  codes 
325193  or  312140; 
***** 

■  3.  Section  51.166  is  amended  by 
revising  paragraphs  (b)(l)(i)(o), 

(b) (l)(iii)(0.  and  (i)(l)(ii)(/)  to  road  as 
follows: 


§  51 .1 66  Prevention  of  significant 
deterioration  of  air  quality. 
***** 

(b)  *  *  * 

(l)(i)*  *  * 

(a)  Any  of  the  following  stationary 
sources  of  air  pollutants  which  emits,  or 
has  the  potential  to  emit,  100  tons  per 
year  or  more  of  any  regulated  NSR 
pollutant:  Fossil  fuel-fired  steam  electric 
plants  of  more  than  250  million  British 
thermal  units  per  hour  heat  input,  coal 
cleaning  plants  (with  thermal  dryers), 
kraft  pulp  mills,  portland  cement  plants, 
primary  zinc  smelters,  iron  and  steel 
mill  plants,  primary  aluminum  ore 
reduction  plants  (with  thermal  dryers), 
primary  copper  smelters,  municipal 
incinerators  capable  of  charging  more 
than  250  tons  of  refuse  per  day, 
hydrofluoric,  sulfuric,  and  nitric  acid 
plants,  petroleum  refineries,  lime 
plants,  phosphate  rock  processing 
plants,  coke  oven  batteries,  sulfur 
recovery  plants,  carbon  black  plants 
(furnace  process),  primary  lead  smelters, 
fuel  conversion  plants,  sintering  plants, 
secondary  metal  production  plants, 
chemical  process  plants  (which  does  not 
include  ethanol  production  facilities 
that  produce  ethanol  by  natural 
fermentation  included  in  NAICS  codes 
325193  or  312140),  fossil-fuel  boilers  (or 
combinations  thereof)  totaling  more- 
than  250  million  British  thermal  units 
per  hour  heat  input,  petroleum  storage 
and  transfer  units  with  a  total  storage 
capacity  exceeding  300,000  barrels, 
taconite  ore  processing  plants,  glass 
fiber  processing  plants,  and  charcoal 
production  plants; 
****** 

(iii)  *  *  * 

(0  Chemical  process  plant.s — The  term 
chemical  processing  plant  shall  not 
include  ethanol  production  facilities 
that  produce  ethanol  by  natural 
fermentation  included  in  NAICS  codes 
325193  or  312140; 
***** 

(i) *  *  * 

(D*  *  * 

(ii)  *  *  * 

(f)  Chemical  process  plants — The  term 
chemical  processing  plant  shall  not 
include  ethanol  production  facilities 
that  produce  ethanol  by  natural 
fermentation  included  in  NAICS  codes 
325193  or  312140; 
***** 

Appendix  S  to  Part  51 — (Amended] 

B  4.  Appendix  S  to  Part  51  is  amended 
by  revising  paragraphs  II.A.4.(iii)(0,  and 
II.F.(20)  to  read  as  follows; 

Appendix  S  to  Part  51 — Emission  Offset 
Interpretative  Ruling 
*****. 
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Authority:  42  U.S.C  7401,  et  seq. 


n.  *  *  * 

A.  *  *  * 

^  *  *  * 

(iii)  *  *  * 

(f)  Chemical  process  plants — ^The  term 
chemical  processing  plant  shall  not  include 
ethanol  production  facilities  that  produce 
ethanol  by  natural  fermentation  included  in 
NAICS  codes  325193  or  312140; 
***** 

F.  *  *  * 

(20)  Chemical  process  plants — The  term 
chemical  processing  plant  shall  not  include 
ethanol  production  facilities  that  produce 
ethanol  by  natural  fermentation  included  in 
NAICS  codes  325193  or  312140; 
***** 

PART  52— [AMENDED] 

■  5.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpan  A — [Amended] 

■  6.  Section  52.21  is  amended  by 
revising  paragraphs  (h)(l)(i)(a), 
(b)(l)(iii){f)  and  (i)(l){vii){f)  to  read  as 
follows: 

§  52.21  Prevention  of  significant 
deterioration  of  air  quality. 
***** 

(b)  *  *  * 

(l)(i)"  *  * 

(a)  Any  of  the  following  stationary 
sources  of  air  pollutants  which  emits,  or 
has  the  potential  to  emit,  100  tons  per 
year  or  more  of  any  regulated  NSR 
pollutant:  Fossil  fuel-fired  steam  electric 
plants  of  more  than  250  million  British 
thermal  units  per  hour  heat  input,  coal 
cleaning  plants  (with  thermal  dryers], 
kraft  pulp  mills,  portland  cement  plants, 
primary  zinc  smelters,  iron  and  steel 
mill  plants,  primary  aluminum  ore 
reduction  plants  (with  thermal  dryers), 
primary  copper  smelters,  municipal 


incinerators  capable  of  charging  more  ‘ 
than  250  tons  of  refuse  per  day, 
hydrofluoric,  sulfuric,  and  nitric  acid 
plants,  petroleuin  refineries,  lime 
plants,  phosphate  rock  processing 
plants,  coke  oven  batteries,  sulfur 
recovery  plants,  carbon  black  plants 
(furnace  process),  primary  lead  smelters, 
fuel  conversion  plants,  sintering  plants, 
secondary  metal  production  plants, 
chemical  process  plants  (which  does  not 
include  ethanol  production  facilities 
that  produce  ethanol  by  natural 
fermentation  included  in  NAICS  codes 
325193  or  312140),  fossil-fuel  boilers  (or 
combinations  thereof)  totaling  more 
than  250  million  British  thermal  units 
per  hour  heat  input,  petroleum  storage 
and  transfer  units  with  a  total  storage 
capacity  exceeding  300,000  barrels, 
taconite  ore  processing  plants, .glass 
fiber  processing  plants,  and  charcoal 
production  plants; 
***** 

(iii)  *  *  * 

(f)  Chemical  process  plants — The  term 
chemical  processing  plant  shall  not 
include  ethanol  production  facilities 
that  produce  ethanol  by  natural 
fermentation  included  in  NAICS  codes 
325193  or  312140; 
***** 

(i)*  *  * 

(D*  *  * 

(vii)  *  *  * 

(f)  Chemical  process  plants — The  term 
chemical  processingTilant  shall  not 
include  ethanol  production  facilities 
that  produce  ethanol  by  natural 
fermentation  included  in  NAICS  codes 
325193  or  312140; 
***** 

PART  70— [AMENDED] 

■  7.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 


■  8.  Section  70.2  is  amended  by  revising 
paragraph  (2)(xx)  of  the  definition  of 
“Major  source”  to  read  as  follows: 

§70.2  Definitions. 

***** 

Major  source*  *  * 

(2)*  *  * 

(xx)  Chemical  process  plants — The 
term  chemical  processing  plant  shall  nut 
include  ethanol  production  facilities 
that  produce  ethanol  by  natural 
fermentation  included  in  NAICS  codes 
325193  or  312140; 
***** 

PART  71— [AMENDED] 

■  9.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  et  seq. 

Subpart  A — [Amended] 

■  Id.  Section  71.2  is  amended  by 
revising  paragraph  (2)(xx)  of  the 
definition  of  “Major  source”  to  read  as 
follows: 

§71.2  Definitions. 

***** 

Major  source  *  *  * 

(2)  *  *  * 

(xx)  Chemical  process  plants — The 
term  chemical  processing  plant  shall  not 
include  ethanol  production  facilities 
that  produce  ethanol  by  natural 
fermentation  included  in  NAICS  codes 
325193  or  312140; 
***** 

[FR  Doc.  E7-7365  Filed  4-30-07;'8:45  am) 
BILUNG  CODE  6560-50-P 
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DEPARTMENT  OF  HOUSING  AND ' 
URBAN  DEVELOPMENT 

24  CFR  Part  983 
[Docket  No.  FR-5034-P-01] 

RIN  2577-AC62 

Project-Based  Voucher  Rents  for  Units 
Receiving  Low-Income  Housing  Tax 
Credits 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION;  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  low-income  housing  tax 
credit  (LIHTC)  rent  provisions  of  HUD’s 
final  Project-Based  Voucher  (PBV) 
program  rule,  which  was  published  on 
October  13,  2005,  and  took  effect  on 
November  14,  2005.  The  October  13, 
2005,  final  rule  capped  the  PBV  rents  at 
the  LIHTC  rent  in  buildings  with  LIHTC 
units,  even  in  cases  where  HUD 
formerly  permitted  such  units  to  receive 
the  higher  rents  permitted  under  the 
PBV  program.  After  giving  the  issue 
further  consideration,  HUD  now 
proposes  to  revert  to  the  regulations  that 
address  this  specific  issue  and  were  in 
effect  prior  to  issuance  of  the  October 
13,  2005,  final  rule.  The  regulations  in 
effect  prior  to  the  October  13,  2005,  final 
rule  did  not  necessarily  require  public 
housing  agencies  (PHAs)  to  cap  section 
8  maximum  rents  at  the  tax  credit  rent. 
PHAs  may  not  enter  into  assistance 
contracts  until  HUD  or  an  independent 
entity  approved  by  HUD  has  conducted 
the  required  subsidy  layering  review 
and  determined  that  the  assistance  is  in 
accordance  with  HUD  requirements. 
DATES:  Comment  Due  Date:  July  2,  2007. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Regulations 
Division,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Room  10276,  Washington,  DC  20410- 
0500.  Interested  persons  may  also 
submit  comments  electronically  through 
the  federal  electronic  rulemaking  portal 
at:  http://www.regulations.gov.  HUD 
strongly  encourages  commenters  to 
submit  their  comments  electronically 
through  http://www.reguIations.gov. 

The  comments  received  through  this 
portal  are  posted  emd  can  be  easily 
viewed. 

Facsimile  (FAX)  comments  are  not 
acceptable.  All  communications  must 
refer  to  the  docket  number  and  title.  All 
comments  and  communications 
submitted  will  be  available,  without 
revision,  for  public  inspection  and 


copying  between  8  a.m.  and  5  p.m. 
weekdays  at  the  above  address.  Due  to 
security  measures  at  the  HUD 
Headquarters  building,  an  advance 
appointment  to  review  the  public 
comments  must  be  scheduled  by  calling 
the  Regulations  Division  at  (202)  708- 
3055  (this  is  not  a  toll-ft-ee  number). 
Copies  of  the  public  comments 
submitted  electronically  are  also 
available  for  inspection  and 
downloading  at  http:// 
www.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Vargas,  Director,  Office  of 
Voucher  Programs,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  4210, 
Washington,  DC  20410;  telephone  (202) 
708-2815  (this  is  not  a  toll-free 
number).  Persons  with  hearing 'or 
speech  impairments  may  access  these 
numbers  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  13,  2005,  HUD  published 
a  final  rule  that  comprehensively 
revised  the  regulations  for  HUD’s  PBV 
program,  found  in  24  CFR  part  983.  (See 
70  FR  59892  et  seq.)  A  detailed 
description  of  the  legislative 
background  and  changes  made  to  the 
program  can  be  found  in  the  preamble 
to  the  October  13,  2005,  final  rule. 

Prior  to  the  November  14,  2005, 
effective  date  of  the  October  13,  2005, 
final  rule,  PBV  units  with  LIHTCs 
located  outside  of  qualified  census 
tracts  could  have  rents  set  at  the  higher 
of  110  percent  of  the  area  fair  market 
rent  (FMR)  or  the  LIHTC  rent  charged 
for  comparable  units  in  the  same 
building  that  receive  the  tax  credit  and 
no  other  assistance.  In  other  words,  in 
areas  where  the  tax  credit  rent  was 
higher  (i.e.,  in  the  relatively  lower- 
market-rent  areas),  the  units  would  • 
receive  the  benefit  of  that  higher  rent, 
but  in  areas  where  the  FMR  was  higher 
(i.e.,  in  higher-market-reqt  areas),  the 
units  would  not  be  capped  at  the  tax 
credit  rent  and  instead  could  receive  the 
higher  FMR-based  rent. 

The  October  13,  2005,  final  rule 
changed  this  practice,  in  place  for 
several  years,  under  section  8(o)(13)(H) 
of  the  1937  Act  (42  U.S.C. 
1437f(o)(13)(H)).  The  October  13,  2005, 
final  rule  provided,  under 
§983.304(c)(l)(v)  and  §  983.304(c)(2), 
that  rent  for  units  with  tax  credit  may 
not  exceed  the  tax  credit  rent  in  those 
cases  where  formerly,  if  the  FMR-based 
rent  were  higher,  that  higher  rent  could 
be  used. 


Since  the  publication  of  the  October 
13,  2005,  final  rule,  HUD  received 
additional  comments  fi'om  PHAs  and 
housing  industry  representatives 
expressing  concern  that  the  policy 
change  regarding  LIHTC  units  would 
impede  rather  than  promote  HUD’s  goal 
of  increasing  and  preserving  affordable 
housing,  and  re(|uesting  that  HUD 
return  to  its  original  policy  and  position 
regarding  LIHTC  units.  Some  PHA  and 
housing  industry  representatives  also 
advised  that  the  policy  change  may 
make  many  projects  relying  on  LIHTCs 
non-viable  because  it  could  inhibit  the 
financing  of  new  projects  by  reducing 
the  potential  project  rent,  and  thereby 
reduce  the  supply  of  low-income 
housing  using  LIHTCs. 

After  further  consideration  of  this 
issue,  HUD  has  determined  that  the 
policy  change  in  the  October  13,  2005, 
final  rule  concerning  LIHTCs  may  not 
further  HUD’s  mission  to  increase 
affordable  housing  as  effectively  as 
contemplated.  While  the  change  would 
cap  federal  subsidies,  HUD  hears  the 
concerns  that  the  change  may  inhibit 
the  financing  of  new  projects  and 
possibly  reduce,  not  increase,  the 
supply  of  low-income  housing  using 
LIHTCs.  HUD  believes  that  concerns 
about  excess  federal  subsidy  may  be 
adequately  addressed  using  subsidy 
layering  analysis.  In  this  regard,  HUD 
has  determined  that  it  would  benefit  by 
further  public  input  on  this  issue. 

This  rule  therefore  proposes  to 
reinstate  the  former  policy  in 
§  983.304(c)  with  respect  to  LIHTCs.  In 
response  to  the  public  feedback  received 
on  the  October  13,  2005',  final  rule,  HUD 
has  decided  not  to  enforce  §  983.304(c) 
as  revised  by  the  October  13, 2005,  final 
rule.  Instead,  HUD  will  await  further 
comment  on  this  issue,  as  provided  by 
this  proposed  rule,  and  will  implement 
the  final  rule  that  results  from  this 
proposed  rulemaking.  In  the  meantime, 
owners  who  received  a  written 
notification  of  owner  selection 
subsequent  to  the  effective  date  of  the 
final  rule  (November  14.  2005)  and  have 
entered  into  a  Housing  Assistance 
Payment  (HAP)  contract  may  request  a 
redetermination  of  initial  rents  in 
accordance  with  §983.301  of  the  final 
rule,  if  the  initial  rents  were  capped 
under  the  tax  credit  rent  provision  at 
§983.304(c)(l)(v). 

II.  This  Proposed  Rule 

For  the  reasons  provided  in  Section  I 
of  this  preamble,  this  proposed  rule 
would  remove  the  requirement  added  to 
§  983.304(c)  by  the  October  13,  2005, 
final  rule  that  PHAs  in  qualified  census 
tracts  have  their  rents  limited  by  the  tax 
credit  rent.  Therefore,  PHAs  would  not 
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be  required  to  reduce  the  PBV  rent  to 
the  owner  for  LIHTC  units  merely 
because  of  the  existence  of  LIHTCs. 

HUD  or  its  designee  would,  however, 
conduct  a  subsidy  layering  review 
(consistent  with  longstanding  HUD 
practice),  which  could  result  in  rent 
reductions  for  projects  with  LIHTCs  and 
PBV  assistance.  This  review  would  he 
consistent  with  the  prior  policy.  HUD  is 
not  proposing  to  revise  or  remove  any 
other  provision  of  the  October  13,  2005, 
final  rule. 

III.  Findings  and  Certifications 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(0MB)  reviewed  this  proposed  rule 
under  Executive  Order  12866  (entitled 
“Regulatory  Planning  and  Review”). 
OMB  determined  that  this  rule  is  a 
“significemt  regulatory  action,”  as 
defined  in  section  3(f)  of  the  Executive 
Order  (although  not  economically 
significant,  as  provided  in  section  3(f)(1) 
of  the  Executive  Order).  The  docket  file 
is  available  for  public  inspection 
between  the  hours  of  8  a.m.  and  5  p.m. 
in  the  Regulations  Division,  Office  of 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  10276, 
Washington,  DC  20410-0500.  Due  to 
security  measures  at  the  HUD 
Headquarters  building,  an  advance 
appointment  to  review  the  public 
comments  must  be  scheduled  by  calling 
the  Regulations  Division  at  (202)  708- 
3055  (this  is  not  a  toll-free  number). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA)  generally 
requires  an  agency  to  conduct  a 
regulatory  flexibility  analysis  of  any  rule 
subject  to  notice  and  comment 
rulemaking  requirements,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposed  rule,  as  with  the  prior 
rulemaking  that  led  to  the  October  13, 
2005,  final  rule,  remains  exclusively 
concerned  with  PHAs  that  have  chosen 
to  “project-base”  20  percent  of  their 
Housing  Choice  Voucher  program 
assistance.  Under  the  definition  of 
“Small  governmental  jurisdiction”  in 
section  601(5)  of  the  RFA,  the 
provisions  of  the  RFA  are  applicable 
only  to  those  few  PHAs  that  are  part  of 


a  political  jurisdiction  with  a 
population  ofoinder  50,000  persons. 
There  are  very  few  small  PHAs  in  that 
category.  In  addition,  this  rule  would 
cover  only  an  even  smaller  category  of 
PHAs — those  with  PBV  HAP  contracts 
for  units  also  receiving  LIHTCs.  The 
niunber  of  entities  potentially ‘affected 
by  this  rule  is  therefore  not  substantial. 

Notwithstanding  HUD’s 
determination  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
HUD  specifically  invites  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD’s  objectives  as  described  by  this 
preamble. 

Environmental  Impact 

This  interim  rule  involves 
establishment  of  external  administrative 
or  fiscal  requirements  related  to  a  rate 
or  cost  determination,  which  does  not 
constitute  a  development  decision 
affecting  the  physical  condition  of 
specific  project  areas  or  building  sites. 
Accordingly,  under  24  CFR  50.19(c)(6), 
this  interim  rule  is  categorically 
excluded  from  environmental  review 
under  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.). 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
“Federalism”)  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  state  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  state  law,  unless  the 
relevant  requirements  of  section  6  of  the 
Executive  Order  are  met.  This  proposed 
rule  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  or  preempt 
state  law  within  the  meaning  of  the 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  proposed  rule  does  not 
impose  any  federal  mandates  on  any 


state,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  applicable  to  the 
program  affected  by  this  proposed  rule 
is  14.871. 

List  of  Subjects  in  24  CFR  Part  983 

Grant  programs — housing  and 
community  development.  Housing, 

Low-  and  moderate-income  housing. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  HUD  proposes  to  amend  24 
CFR  part  983  to  read  as  follows: 

PART  983— PROJECT-BASED 
VOUCHER  (PBV)  PROGRAM 

1.  The  authority  citation  for  part  983 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

2.  Revise  §  983.304(c)  to  read  as 
follows: 

§983.304  Other  subsidy:  effect  on  rent  to 
owner. 

***** 

■(c)  Subsidized  projects.  (1)  This 
paragraph  (c)  applies  to  any  contract 
imits  in  any  of  the  following  types  of 
federally  subsidized  project: 

(1)  An  insured  or  non-insured  Section 
236  project; 

(ii)  A  formerly  insured  or  non-insured 
Section  236  project  that  continues  to 
receive  Interest  Reduction  Payment 
following  a  decoupling  action: 

(iii)  A  Section  221(d)(3)  below  market 
interest  rate  (BMIR)  project; 

(iv)  A  Section  515  project  of  the  Rural 
Housing  Service; 

(v)  Any  other  type  of  federally 
subsidized  project  specified  by  HUD. 

(2)  The  rent  to  owner  may  not  exceed 
the  subsidized  rent  (basic  rent)  as 
determined  in  accordance  with 
requirements  for  the  applicable  federal 
program  listed  in  paragraph  (c)(1)  of  this 
section. 

***** 

Dated:  March  23,  2007. 

Orlando  ).  Cabrera, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  E7-8135  Filed  4-30-07;  8:45  am] 
BILUNG  CODE  4210-67-P 
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LIBRARY  OF  CONGRESS 
Copyright  Royalty  Board 

37  CFR  Part  380 

[Docket  No.  2005-1  CRB  DTRA] 

Digital  Performance  Right  in  Sound 
Recordings  and  Ephemerai 
Recordings 

agency:  Copyright  Royalty  Board, 
Library  of  Congress. 

ACTION:  Final  rule  and  order. 

SUMMARY:  The  Copyright  Royalty 
Judges,  on  behalf  of  the  Cop3fright 
Royalty  Board  of  the  Library  of 
Congress,  are  announcing  their  final 
determination  of  the  rates  ^d  terms  for 
two  statutory  licenses,  permitting 
certain  digital  performances  of  soiuid 
recordings  and  the  making  of  ephemeral 
recordings,  for  the  period  beginning 
January  1,  2006,  and  ending  on 
December  31,  2010. 

DATES:  Effective  date:  May  1,  2007. 

Applicability  date:  The  regulations 
apply  to  the  license  period  January  1, 
2006  through  December  31,  2010. 
ADDRESSES:  The  final  determination  is 
also  posted  on  the  Copyright  Royalty 
Board  Web  site  at  http://www.Ioc.gov/ 
crb/proceedings/2005-l/final-rates- 
terms2005-l  .pdf. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Strasser,  Senior  Attorney,  or 
Gina  Giuffreda,  Attorney  Advisor. 
Telephone:  (202)  707-7658.  Telefax: 
(202)  252-3423. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

.  A.  Subject  of  the  Proceeding 

This  is  a  rate  determination 
proceeding  convened  under  17  U.S.C. 
803(b)  et  seq.  and  37  CFR  351  et  seq., 
in  accord  with  the  Copyright  Royalty 
Judges’  Notice  announcing 
commencement  of  proceeding,  with  a 
request  for  Petitions  to  Participate  in  a 
proceeding  to  determine  the  rates  and 
terms  for  a  digital  public  performance  of 
sound  recordings  by  means  of  an 
eligible  nonsubscription  transmission  or 
a  transmission  made  by  a  new 
subscription  service  under  section  114 
of  the  Copyright  Act,  as  amended  by  the 
Digital  Millennium  Copyright  Act 
(“DMCA”),  and  for  the  maHng  of 
ephemeral  copies  in  furtherance  of  these 
digital  public  performances  under 
section  112,  as  created  by  the  DMCA, 
published  at  70  FR  7970  (February  16, 
2005).  The  rates  and  terms  set  in  this 
proceeding  apply  to  the  period  of 
January  1,  2006  through  December  31, 
2010.  17  U.S.C.  804(b)(3)(A). 


B.  Parties  to  the  Proceeding 

The  parties  to  this  proceeding  are:  (i) 
Digital  Media  Association  and  certain  of 
its  member  companies  that  participated 
in  this  proceeding,  namely:  America 
Online,  Inc.  (“AOL”),  Yahoo!,  Inc. 
(“Yahoo!”),  Microsoft,  Inc. 

(“Microsoft”),  and  Live365,  Inc. 
(“Live365”)  (collectively  referred  to  as 
“DiMA”);  (ii)  “Radio  Broadcasters”  (this 
designation  was  adopted  by  the  parties): 
namely,  Bonneville  International  Corp., 
Clear  Channel  Communications,  Inc., 
National  Religious  Broadcasters  Music 
License  Committee  (“NRBMLC”), 
Susquehanna  Radio  Corp.;  (iii)  SBR 
Creative  Media,  Inc.  (“SBR”)  cmd  the 
“Small  Commercial  Webcasters”  (this 
designation  was  adopted  by  the  parties): 
namely,  AccuRadio,  LLC,  Digitally 
Imported,  Inc.,  Radioio.com  LLC, 
Discombobulated,  LLC,  3WK,  LLC, 

Radio  Paradise,  Inc.;  (iv)  National  Public 
Radio,  Inc.  (“NPR”),  Corporation  for 
Public  Broadcasting-Qualified  Stations 
(“CPB”),  National  Religious 
Broadcasters  Noncommercial  Music 
Licence  Committee  (“NRBNMLC”), 
Collegiate  Broadcasters,  Inc.  (“CBI”), 
Intercollegiate  Broadcasting  System, 

Inc.,  (“IBS”),  and  Harvard  Radio 
Broadcasting,  Inc.  (“WHRB”);  (v) 

Royalty  Logic,  Inc.  (“RLI”);  and  (vi) 
SoundExchange,  Inc. 

( ‘  ‘  SoundExchange  ”) . 

DiMA,  Radio  Broadcasters,  Small 
Commercial  Webcasters,  SBR,  NPR, 

CPB,  NRBNMLC,  CBI,  IBS  and  WHRB 
are  sometimes  referred  to  collectively  as 
“the  Services.”  The  Services  are  Internet 
webcasters  or  broadcast  radio 
simulcasters  that  each  employ  a 
technology  known  as  streaming,  but 
comprise  a  range  of  different  business 
models  and  music  programming.  DiMA 
and  certain  of  its  member  companies 
that  participated  in  the  proceeding 
(namely:  AOL,  Yahoo!,  Microsoft  and 
Live365),  Radio  Broadcasters,  SBR  and 
Small  Commercial  Webcasters  are 
sometimes  referred  to  collectively  as 
“Commercial  Webcasters.”  NPR,  CPB, 
NRBNMLC,  CBI,  IBS  and.  WHRB  are 
sometimes  referred  to  collectively  as 
“Noncommercial  Webcasters.” 

n.  The  Proceedings 
A.  Pre-Hearing  Proceedings 

A  notice  calling  for  the  filing  of 
Petitions  to  Participate  in  this 
proceeding  to  set  tbe  rates  and  terms  for 
the  period  beginning  January  1,  2006, 
and  ending  on  December  31,  2010,  was 
published  February  16,  2005.  70  FR 
7970.  The  Petitions  were  due  by  March 
18,  2005.  Forty-two  petitions  were  filed. 
Following  an  order  to  file  a  Notice  of 
Intention  to  Submit  Written  Direct 


Statements,  the  participants  were 
reduced  to  the  following  twenty  eight: 
SBR;  NPR;  NPR  Member  Stations;  CPB; 
CBI;  SoundExchange;  RLI;  IBS;  WHRB; 
Digited  Media  Association;  AOL; 
Live365;  Microsoft;  Yahoo!;  AccuRadio 
LLC;  Discombobulated  LLC;  Digitally 
Imported,  Inc.;  Radioio.com  LLC;  Radio 
Paradise,  Inc.;  Educational  Media 
Foundation;  NRBNMLC;  Bonneville 
International  Corp.;  Clear  Channel 
Communications,  Inc.;  CBS  Radio,  Inc.; 
NRBMLC;  Salem  Communications 
Corp.;  Susquehanna  Radio  Corp.;  and 
Beethoven.com  LLC. 

Following  an  unsuccessful 
negotiation  period,  the  Written  Direct 
Statements  were  due  October  31,  2005. 
All  of  the  above  filed  plus  the  additional 
following:  Mvyradio.com  LLC;  3WK; 

XM  Satellite  Radio,  Inc.;  Sirius  Satellite, 
Inc.;  Infinity  Broadcasting  Corp. 

B.  The  Direct  Cases 
The  participants  conducted  discovery 
and  then  began  live  testimony.  By  the 
time  testimony  began,  the  participants 
reduced  to  the  following:  SBR;  NPR; 
NPR  Member  Stations;  CPB;  CBI; 
SoundExchange;  RLI;  IBS;  WHRB; 
Digital  Media  Association;  AOL; 

Yahoo!;  AccuRadio  LLC; 
Discombobulated  LLC;  Digitally 
Imported,  Inc.;  Mvyradio.com  LLC; 
Radioio.com  LLC;  Radio  Paradise,  Inc.; 
3WK  LLC;  Educational  Media 
Foundation;  NRBNMLC;  Bonneville 
International  Corp.;  Clear  Channel 
Communications,  Inc.;, NRBMLC;  and 
Susquehanna  Radio  Corn. 

Testimony  was  taken  from  May  1, 
2005,  through  August  7,  2006. 
SoundExchange  presented  the 
testimony  of  the  following  14  witnesses: 
(l)  John  Simson,  SoundExchange, 
executive  director:  (2)  Barrie  Kessler, 
SoundExchange,  chief  operating  officer; 
(3)  James  Griffin,  One  House  LLC,  chief 
executive  officer;  (4)  Erik  Brynjolfsson, 
MIT  Sloan  School  of  Management, 
professor  of  management  and  director  of 
Center  for  eBusiness  at  MIT;  (5)  Michael 
Pelcovits,  MiCRA,  economic  consultant; 
(6)  Mark  Eisenberg,  SONY  BMG,  senior 
vice  president  of  business  and  legal 
affairs;  (7)  Lawrence  Kenswil,  Universal 
eLabs,  a  division  of  Universal  Music 
Group,  president:  (8)  Michael  Kushner, 
Atlantic  Records  Group,  business  and 
legal  affairs;  (9)  Stephen  Bryan,  Warner 
Music  Group,  vice  president  of  strategic 
planning  and  business  development; 

(10)  Harold  Bradley,  American 
Federation  of  Musicians  of  United 
States  and  Canada,  vice  president:  (11) 
Jonatha  Brooke,  songwriter  and 
performer,  owner  of  Bad  Dog  Records; 
(12)  Cathy  Fink,  songwriter  and 
performer;  (13)  Bruce  Iglauer,  Alligator 
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Records,  an  independent  blues  label, 
founder;  and  (14)  Mark  Ghuneim, 
Wiredset,  LLC,  chief  executive  officer. 

Royalty  Logic,  Inc.  presented  the 
testimony  of  Ronald  A.  Gertz,  president. 

The  Services  presented  the  testimony 
of  the  following  24  witnesses:  Digital 
Media  Association  and  its  Member 
Companies:  (1)  Adam  B.  Jaffe,  Brandeis 
University,  professor  in  economics;  (2) 
Christine  Winston,  America  Online, 
executive  director  of  programming 
strategy  and  planning;  (3)  David  Porter, 
Live365,  general  manager  of  business 
development;  (4)  Jonathan  Potter, 

DiMA,  executive  director;  (5)  N.  Mark 
Lam,  Live365,  chairman  and  chief 
executive  officer;  (6)  Robert  D.  Roback, 
Yahoo!  Music,  general  manager;  (7)  J. 
Donald  Fancher,  Deloitte  and  Touche 
Financial  Advisory  Services  LLP;  (8)  Jay 
Frank,  Yahoo!,  programming  and  label 
relations;  (9)  Fred  Silber,  Microsoft, 
business  development  manager  for 
MSN;  (10)  Eric  Ronning,  Ronning  Lipset 
Radio;  (11)  Jack  Isquith,  American 
Online  Music,  executive  director  Music 
Industry  Relations;  (12)  Karyn  Ulman, 
Music  Reports,  Inc.; 

Radio  Broadcasters:  (13)  Dan 
Halyburton,  Susquehanna  Radio, 
research,  engineering  and  programming: 
(14)  Roger  Coryell,  San  Francisco 
Bonneville  Radio  Group,  director 
strategic  marketing  and  Internet;  (15) 
Russell  Hauth,  National  Radio 
Broadcasters  Music  Licensing 
Committee,  executive  director;  (16) 

Brian  Parsons,  Clear  Channel  Radio, 
vice  president  of  technology; 

Small  Conunercial  Webcasters:  (17) 
Kurt  Hanson,  AccuRadio,  president  and 
RAIN  newsletter,  publisher; 

National  Public  Radio:  (18)  Kenneth 
Stem,  NPR,  chief  executive  officer: 

Intercollegiate  Broadcasting  System, 
Inc.  and  Harvard  Radio  Broadcasting 
Co.,  Inc.:  (19)  Frederick  J.  Kass,  Jr.,  IBS, 
chief  operating  officer;  (20)  Michael 
Papish,  HRBC,  treasurer  and  Media 
Unbound,  president; 

Collegiate  Broadcasters,  Inc.:  (21) 
William  Robedee,  CBI,  past  chair  and 
KTRU,  Rice  University,  manager;  (22) 
Joel  R.  Wilier,  KXUL,  University  of 
Louisiana,  Monroe,  faculty  advisor; 

National  Religious  Broadcasters 
Noncommercial  Music  Licensing 
Committee:  (23)  Eric  Johnson, 
NRfiNMLC,  board  member  and  CDR 
Radio  Network,  music  director;  and 

SBR  Creative  Media,  Inc.:  (24)  David 
Rahn,  president.  • 

C.  The  Rebuttal  Cases 

The  participants  filed  Written 
Rebuttal  Statements  on  September  29, 
2006.  Discovery  was  then  conducted  on 
the  rebuttal  evidence.  Rebuttal 


testimony  was  taken  from  November  6 
through  November  30,  2006. 

SoundExchange  presented  the 
testimony  of  the  following  nine 
witnesses:  (1)  Barrie  Kessler, 
SoundExchange,  chief  operating  officer; 
(2)  James  Griffin,  One  House  LLC,  chief 
executive  officer;  (3)  Erik  Brynjolfsson, 
MIT  Sloan  School  of  Management, 
professor  of  management  and  directbr  of 
Center  for  eBusiness  at  MIT;  (4)  Michael 
Pelcovits,  MiCRA,  economic  consultant; 
(5)  Mark  Eisenberg,  SONY  BMG,  senior 
vice  president  of  business  and  legal 
affairs;  (6)  Thomas  Lee,  American 
Federation  of  Musicians,  president;  (7) 
Simon  Wheeler,  Association  of 
Independent  Music,  chair  of  New  Media 
Committee;  (8)  Charles  Ciongoli, 
Universal  Music  Group,  North 
American,  executive  vice  president  and 
chief  financial  officer;  and  (9)  Tom 
Rowland,  Universal  Music  Enterprises, 
senior  vice  president,  film  and 
television  music; 

Royalty  Logic,  Inc.  presented  the 
testimony  of  the  following  two 
witnesses:  (1)  Ronald  A.  Gertz, 
president:  and  (2)  Peter  Patemo, 
entertainment  attorney; 

The  Services  presented  the  testimony 
of  the  following  16  witnesses: 

Digital  Media  Association  and  its 
Member  Companies:  (1)  Adam  B.  Jaffe, 
Brandeis  University,  professor  in 
economics;  (2)  Christine  Winston, 
America  Online,  executive  director  of 
programming  strategy  and  planning;  (3) 
N.  Mark  Lam,  Live365,  chairman  and 
chief  executive  officer;  (4)  Robert  D. 
Roback,  Yahoo!  Music,  general  manager; 
(5)  J.  Donald  Fancher,  Deloitte  and 
Touche  Financial  Advisory  Services 
LLP;  (6)  Jay  Frank,  Yahoo!, 
programming  and  label  relations;  (7) 

Jack  (squith,  American  Online  Music, 
executive  director  Music  Industry 
Relations;  (8)  Roger  James  Nebel,  FTI 
Consulting; 

Radio  Broadcasters:  (9)  Keith  Meehan, 
Radio  Music  Licensing  Committee, 
executive  director;  (10)  Eugene  Levin, 
Radio  Music  Licensing  Committee, 
controller;  (11)  Brian  Parsons,  Clear 
Channel  Radio,  vice  president  of 
technology;  (12)  Adam  B.  Jaffe,  Brandeis 
University,  professor  of  economics; 

National  Public  Radio;  (13)  Adam  B. 
Jaffe,  Brandeis  University,  professor  of 
economics; 

Intercollegiate  Broadcasting  System, 
Inc.  and  Harvard  Radio  Broadcasting 
Co.,  Inc.:  (14)  Jerome  Picard,  economics 
professor  (ret.);  (15)  Michael  Papish, 
HRBC,  treasurer:  and 

National  Religious  Broadcasters 
Noncommercial  Music  Licensing 
Committee:  (16)  Eric  Johnson,  member 
of  board. 


At  the  close  of  all  the  evidence,  the 
record  was  closed.  In  addition  to  the 
written  direct  statements  and  written 
rebuttal  statements,  the  Copyright 
Royalty  Judges  heard  48  days  of 
testimony,  which  filled  13,288  pages  of 
transcript,  and  192  exhibits  were 
admitted.  The  docket  contains  475 
entries  of  pleadings,  motions  and 
orders. 

D.  Post-Hearing  Submissions  and 
Arguments 

After  the  evidentiary  phase  of  the 
proceeding,  the  participants  were 
ordered  to  file  Proposed  Findings  of 
Fact  and  Conclusions  of  Law  on 
December  12,  2006,  and  Responses  to 
those  proposals  on  December  15,  2006. 
The  parties  were  also  ordered  to  submit 
Stipulated  Terms  on  December  15,  2006, 
but  none  have  been  filed.  Closing 
arguments  were  heard  on  December  21, 
2006.  Then  the  matter  was  submitted  to 
the  Copyright  Royalty  Judges  for  a 
Determination.^ 

On  March  2,  2007,  the  Copyright 
Royalty  Judges  issued  the  initial 
Determination  of  Rates  and  Terms. 
Pursuant  to  17  U.S.C.  803(c)(2)  and  37 
CFR  Part  353,  the  parties  filed  Motions 
for  Rehearing.  2  The  Judges  requested  the 
parties  to  respond  to  the  motions  filed, 
in  order  to  know  the  positions  of  each 
party  on  each  of  the  issues  raised  in  the 
motions,  and  ordered  the  parties  to  file 
written  arguments  in  support  of  each 
motion.  The  parties  filed  responses  and 
written  arguments.  Having  reviewed  all 
motions,  written  arguments  and 
responses,  the  Judges  denied  all  the 
motions  for  rehearing.  Order  Denying 
Motions  for  Rehearing,  In  the  Matter  of 
Digital  Performance  Right  in  Soimd 
Recordings  and  Ephemeral  Recordings, 
Docket  No.  2005-1  CRB  DTRA  (April 
16,  2007).  As  reviewed  in  the  said 
Order,  none  of  the  grounds  in  the 
motions  presented  the  type  of 
exceptional  case  where  the 
Determination  is  not  supported  by  the 

’  Hereinafter,  references  to  written  direct 
testimony  shall  be  cited  as  "WDT”  preceded  by  the 
last  name  of  the  witness  and  followed  by  the  page 
number.  References  to  written  rebuttal  testimony 
shall  be  cited  as  “WRT”  preceded  by  the  last  name 
of  the  witness  and  followed  by  the  page  number. 
References  to  the  transcript  record  shall  be  cited  as 
“Tr.”  preceded  by  the  date  and  followed  by  the 
page  number  and  the  last  name  of  the  witness. 
References  to  proposed  findings  of  fact  and 
conclusions  of  law  shall  be  cited  as  “PFF”  or 
"PCL,'’  respectively,  preceded  by  the  name  of  the 
party  that  submitted  same  and  followed  by  the 
paragraph  number.  References  to  reply  proposed 
findings  of  foct  and  conclusions  of  law  shall  be 
cited  as  “RFF"  or  “RCL,”  respectively,  preceded  by 
the  name  of  the  party  and  followed  by  the 
paragraph  number. 

^  Motions  were  filed  by  DiMA,  IBS,  WHRB,  NPR, 
Radio  Broadcasters,  RLI,  Small  Commercial 
Webcasters,  SoundExchange  and  CBI. 
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evidence,  is  erroneous,  is  contrary  to 
legal  requirements,  or  justifies  the 
introduction  of  new  evidence.  17  U.S.C. 
803(cK2)(A):  37  CFR  353.1  and  353.2. 
The  motions  did  not  meet  the  required 
standards  set  by  statute,  by  regulation 
and  by  case  law.  Nevertheless,  the 
Judges  were  persuaded  to  clarify  two 
issues  raised  by  the  parties.  This  Final 
Determination  includes  a  transition 
phase  for  2006  and  2007  to  use 
Aggregate  Tuning  Hours  (“ATH”)  to 
estimate  usage  as  permitted  under  the 
prior  fee  regime.  This  limited  use  of  an 
ATH  calculation  option  should  facilitate 
a  smooth  transition  to  the  fee  structure 
adopted  in  this  Final  Determination. 
Next,  the  regulations  are  corrected  to 
refer  to  “digital  audio  transmissions”  in 
place  of  the  phrase  “Internet 
transmissions.” 

III.  The  Statutory  Criteria  for  Setting 
Rates  and  Terms 

A.  The  Statutory  Background 

1.  Music  Copyright  Law  in  General 

Section  102  of  the  Copyright  Act  of 
1976  (the  “Copyright  Act”)  identifies 
various  categories  of  works  that  are 
eligible  for  copyright  protection.  17 
U.S.C.  102.  These  include  “musical 
works”  and  “sound  recordings.”  Id.  at 
102(2)  and  102(7).  The  term  “musical 
work”  refers  to  the  notes  and  l3Tics  of 
a  song,  while  a  “sound  recording” 
results  from  “the  fixation  of  a  series  of 
musical,  spoken,  or  other  sounds.”  Id.  at 
101.  A  song  that  is  .sung  and  recorded 
will  constitute  a  sound  recording  by  the 
entity  that  records  the  performance,  and 
a  musical  work  by  the  songwriter. 
Another  performer  may  record  the  same 
song  and  that  performance  will  result  in 
another  sound  recording,  but  the 
musical  work  remains  with  the 
songwriter.  Under  these  facts,  there  are 
two  sound  recordings  and  one  musical 
work  as  a  result  of  the  two  recordings 
of  the  same  song.  Typically,  a  record 
label  owns  the  copyright  in  a  sound 
recording  and  a  music  publisher  owns 
the  copyright  in  a  musical  work.  5/4/06 
Tr.  24:11-27:16  (Simson). 

Under  the  1976  Copyright  Act,  a 
copyright  owner  receives  a  bundle  of 
exclusive  rights  se^  forth  in  section  106. 
17  U.S.C.  106.  Among  them  is  the  right 
to  make  or  authorize  the  performance  to 
the  public  of  a  copyrighted  work.  The 
performance  right  is  granted  to  all 
categories  of  copyrighted  works  with 
one  exception:  Sound  recordings.  Thus, 
while  the  owner  of  a  musical  work 
enjoys  the  performance  right,  the  owner 


of  a  sound  recording  does  not.^ 

Congress  did  not  begin  to  address  this 
inequality  until  the  end  of  the  twentieth 
century. 

2.  The  DPRA 

In  1995,  Congress  enacted  the  Digital 
Performance  Right  in  Sound  Recordings 
Act  (“DPRA”),  Public  Law  104-39, 109 
Stat.  336  (1995),  which  added  a  new 
section  106(6)  to  the  Copyright  Act. 

That  provision  grants  copyright  owners 
of  sound  recordings  a  limited 
performance  right  to  make  or  authorize 
the  performance  of  their  works  “by 
means  of  a  digital  audio  transmission.” 
17  U.S.C.  106(6).  Often  referred  to  as  the 
“digital  performance  right,”  the  right 
was  further  limited  by  the  creation  of  a 
statutory  license  for  certain  nonexempt, 
noninteractive  subscription  services  and 
preexisting  satellite  digital  audio  radio 
services.  17  U.S.C.  114.  The  statutory 
license  permits  these  services,  upon 
compliance  with  certain  statutory 
conditions,  to  make  those  transmissions 
without  obtaining  consent  from,  or 
having  to  negotiate  license  fees  with, 
copyright  owners  of  the  sound 
recordings  they  perform.  Id.  Congress 
established  procedures  to  facilitate 
voluntary  negotiation  of  rates  and  terms 
including  a  provision  authorizing 
copyright  owners  and  services  to 
designate  common  agents  on  a 
nonexclusive  basis  to  negotiate 
licenses — as  well  as  to'  pay,  to  collect, 
and  to  distribute  royalties —  and  a 
provision  granting  antitrust  immunity 
for  suqh  actions.  Id. 

Absent  agreement  among  all  the 
interested  parties,  the  Librarian  of 
Congress  was  directed  to  convene  a 
Copyright  Arbitration  Royalty  Panel 
(“CARP”)  to  recommend  royalty  rates 
and  terms.  Congress  directed  the  CARP 
to  set  a  royalty  rate  for  the  subscription 
services’  statutory  license  that  achieves 
the  policy  objectives  in  section  801(b)(1) 
of  the  Cop)Tight  Act.  Id. 

Under  the  DPRA,  copyright  owners 
must  allocate  one-half  of  the  statutory 
licensing  royalties  that  They  receive 
from  the  subscription  services  to 
recording  artists.  Forty-five  percent  of 
these  royalties  must  be  allocated  to 
featured  artists;  2V2  percent  of  the 
royalties  must  be  distributed  by  the 
American  Federation  of  Musicians  to 
non-featured  musicians;  and  2V2 
percent  of  the  royalties  must  be 
distributed  by  the  American  Federation 
of  Television  and  Radio  Artists  to  non- 
featured  vocalists.  17  U.S.C.  114(g). 


^  Indeed,  copyright  owners  of  musical  works  have 
enjoyed  the  performance  right  since  the  nineteenth 
century. 


3.  The  DMCA 

The  new  statutory  license  for  digital 
audio  transmission  of  sound  recordings 
was  expanded  in  the  Digital  Millennium 
Copyright  Act  of  1998  (“DMCA”), 

Public  Law  105-304,  112  Stat.  2860 
(1998).  It  provided  that  certain  digital 
transmissions  and  retransmissions, 
typically  referred  to  as  webcasting,  are 
subject  to  the  section  106(6)  digital 
performance  right  and  that  webcasters 
who  transmit/retransmit  sound 
recordings  on  an  interactive  basis,  as 
defined  in  section  114(j),  must  obtain 
the  consent  of,  and  negotiate  fees  with, 
individual  owners  of  those  recordings. 
However,  webcasting  would  be  eligible 
for  statutory  licensing  when  done  on  a 
non-interactive  basis.  Accordingly, 
Congress  created  another  statutory 
license  in  sections  114(d)(2)  &  (f)(2)  for 
“eligible  nonsubscription 
transmissions,”  which  include  non- 
interactive  transmissions  of  sound 
recordings  by  webcasters.  17  U.S.C. 
114(d)(2).  To  qualify  for  that  license,  the 
webcaster  must  comply  with  several 
conditions  in  addition  to  those  that  the 
DPRA  applied  to  preexisting 
subscription  and  satellite  radio  services. 
As  with  these  service  royalties, 
webcaster  royalties  are  allocated  on  a 
50-50  basis  to  copyright  owners  and  to 
performers. 

Congress  adopted  the  DPRA  voluntary 
negotiation  and  arbitration  procedures 
for  the  DMCA  webcaster  performance 
license.  17  U.S.C.  114(e),  (f).  However, 
it  changed  the  statutory  standard  for 
determining  rates  and  terms.  The  new 
standard  is  to  determine  what  “most 
clearly  represent  the  rates  and  terms 
^  that  would  have  been  negotiated  in  the 
marketplace  between  a  willing  buyer 
and  a  willing  seller.”  17  U.S.C. ' 
114(f)(2)(B). 

Congress  also  recognized  that 
webcasters  who  avail  themselves  of  the 
section  114  license  may  need  to  make 
one  or  more  temporary  or.“ephemerar’ 
copies  of  a  sound  recording  in  order  to 
facilitate  the  transmission  of  that 
recording.  Accordingly,  Congress 
created  a  new  statutory  license  in 
section  112(e)  for  such  copies  and 
extended  that  license  to  services  that 
transmit  sound  recordings  to  certain 
business  establishments  under  the 
section  114(d)(l)(c)(iv)  exemption 
created  by  the  DPRA.  Congress  retained 
the  DPRA  voluntary  negotiation  and 
arbitration  procedures  for  the  section 
112  ephemeral  license.  17  U.S.C. 
112(e)(2),  (3).  Congress  again  applied 
the  willing  buyer/willing  seller  standard 
applicable  to  the  section  114  webcaster 
performance  license.  17  U.S.C. 

112(e)(4).  The  webcasting  and 
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ephemeral  statutory  licenses  created  by 
the  DMCA  are  the  subject  of  this 
proceeding. 

The  two  DMCA  licenses  were  the 
subject  of  one  prior  proceeding. 
Determination  of  Reasonable  Rates  and 
Terms  for  the  Digital  Performance  of 
Soimd  Recordings  and  Ephemeral 
Recordings  (Final  Rule),  67  FR  45240 
(July  8,  2002)  (codified  at  37  CFR  part 
261)  (“Webcaster  I”).  After  a 
recommendation  from  a  CARP,  the 
Librarian  applied  the  statutory  standard 
to  determine  rates  cmd  terms.  Many  of 
the  parties  in  this  proceeding 
participated  in  that  prior  proceeding. 

4.  The  Reform  Act 

Congress  enacted  a  new  system  to 
administer  copyright  royalties  with  the 
Copyright  Royalty  and  Distribution 
Reform  Act  of  2004  (the  “Reform  Act”), 
Public  Law  108-419, 118  Stat.  2341. 

The  Copyright  Royalty  Judges  were 
established  to  perform  the  functions 
previously  served  by  the  Copyright 
Royalty  Tribunal  and  the  Librarian  of 
Congress.  They  were  appointed  January 
9,  2006,  and  took  over  this  proceeding. 

B.  Section  114(f)(2) 

1 .  The  Statutory  Language 

The  criteria  for  setting  rates  and  terms 
for  the  section  114  webcaster 
performance  license  are  enunciated 
under  17  U.S.C.  114(f)(2)(B),  which 
provides  in  pertinent  part: 

*  *  *  Such  rates  and  terms  shall 
distinguish  among  the  different  types  of 
eligible  nonsubscription  transmission 
services  then  in  operation  and  shall  include 
a  minimum  fee  for  each  such  type  of  service, 
such  differences  to  be  based  on  criteria 
including,  but  not  limited  to,  the  quantity 
and  nature  of  the  use  of  sound  recordings 
and  the  degree  to  which  use  of  the  service 
may  substitute  for  or  may  promote  the 
purchase  of  phonorecords  by  consumers.  In 
establishing  rates  and  terms  for  transmissions 
by  eligible  nonsubscription  services  and  new 
subscription  services,  the  Copyright  Royalty 
Judges  shall  establish  rates  and  terms  that 
most  clearly  represent  the  rates  and  terms 
that  would  have  been  negotiated  in  the 
marketplace  between  a  willing  buyer  and  a 
willing  seller.  In  determining  such  rates  and 
terms,  the  Copyright  Royalty  Judges  shall 
base  [theirj  decision  on  economic, 
competitive  and  programming  information 
presented  by  the  parties,  including — 

(i)  whether  use  of  the  service  may 
subMitute  for  or  may  promote  the  sales  of 
phonorecords  or  otherwise  may  interfere 
with  or  may  enhance  the  sound  recording 
copyright  owner’s  other  streams  of  revenue 
from  its  sound  recordings;  and 

(ii)  the  relative  roles  of  the  copyright  owner 
and  the  transmitting  entity  in  the  copyrighted 
work  and  the  service  made  available  to  the 
public  with  respect  to  relative  creative 
contribution,  technological  contribution, 
capital  investment,  cost,  and  risk. 


17  U.S.C.  114(f)(2)(B). 

The  statute  further  directs  the  Judges 
to  set  “a  minimum  fee  for  each  such 
type  of  service”  and  grants  the  Judges 
discretion  to  consider  the  rates  and 
terms  for  “comparable  types  of  digital 
audio  transmission  services  and 
comparable  circumstances  under 
voluntary  license  agreements” 
negotiated  under  the  voluntary 
negotiation  provisions  of  the  statute.  Id. 

2.  The  Relationship  of  the  Statutory 
Factors  to  the  “Willing  Buyer/Willing 
Seller”  Standard 

Webcaster  I  clarified  the  relationship 
of  the  statutory  factors  to  the  willing 
huyer/willing  seller  standard.  The 
standard  requires  a  determination  of  the 
rates  that  a  willing  buyer  and  willing 
seller  would  agree  upon  in  the 
marketplace.  In  making  this 
determination,  the  two  factors  in  section 
114(f)(2)(B)(i)  and  (ii)  must  be 
considered,  but  neither  factor  defines 
the  standard.  They  do  not  constitute 
additional  standards,  nor  should  they  be 
used  to  adjust  the  rates  determined  by 
the  willing  buyer/willing  seller 
standard.  The  statutory  factors  are 
merely  to  be  considered,  along  with 
other  relevant  factors,  to  determine  the 
rates  under  the  willing  buyer/willing 
seller  standard.  Webcaster  I;  In  re  Rate 
Setting  for  Digital  Performance  Right  in 
Sound  Recordings  and  Ephemeral 
Recordings,  No.  2000-9  CARP  DTRA  1 
&  2  (“Webcaster  I  Carp  Report”). 

3.  The  Nature  of  “The  Marketplace” 

The  parties  agree  that  the  directive  to 
set  rates  and  terms  that  “would  have 
been  negotiated”  in  the  marketplace 
between  a  willing  buyer  and  a  willing 
seller  reflects  Congressional  intent  for 
the  Judges  to  attempt  to  replicate  rates 
and  terms  that  “would  have  been 
negotiated”  in  a  hypothetical 
marketplace.  Webcaster  I  CARP  Report 
at  21.  The  “buyers”  in  this  hypothetical 
marketplace  are  the  Services  (and  other 
similar  services)  and  this  marketplace  is 
one  in  which  no  statutory  license  exists. 
Id.  See  also  Noncommercial  Educational 
Broadcasting  Compulsory  License  (Final 
rule  and  order),  63  FR  49823,  49835 
(September  18,  1998)  (“[I]t  is  difficult  to 
understand  how  a  license  negotiated 
under  the  constraints  of  a  compulsory 
license,  where  the  licensor  has  no 
choice  but  to  license,  could  truly  reflect 
‘fair  market  value.’  ”).  The  “sellers”  in 
this  hypothetical  marketplace  are  record 
companies,  and  the  product  being  sold 
consists  of  a  blanket  license  for  the 
record  companies’  complete  repertoire 
of  sound  recordings.  Webcaster  I,  67  FR 
45244  (July  8,  2002). 


4.  The  Appropriate  Willing  Buyer/ 
Willing  Seller  Rate 

As  noted,  the  statute  directs  us  to 
“establish  rates  and  terms  that  most 
clearly  represent  the  rates  and  terms  that 
would  have  been  negotiated  in  the. 
marketplace.”  17  U.S.C.  114(f)(2)(B) 
(emphasis  added).  In  the  hypothetical 
marketplace  we  attempt  to  replicate, 
there  would  be  significant  variations, 
among  both  buyers  and  sellers,  in  terms 
of  sophistication,  economic  resources, 
business  exigencies,  and  myriad  other 
factors.  Congress  surely  understood  this 
when  formulating  the  willing  buyer/ 
willing  seller  standard.  Accordingly,  the 
Judges  construe  the  statutory  reference 
to  rates  that  “most  clearly  represent  the 
rates  *  *  *  that  would  have  been 
negotiated  in  the  marketplace”  as  the 
rates  to  which,  absent  special 
circumstances,  most  willing  buyers  and 
willing  sellers  would  agree.  Webcaster  I, 
67  FR  45244,  45245  (July  8,  2002); 
Webcaster  I  CARP  Report  at  25,  26. 

C.  Section  112(e) 

The  criteria  for  setting  rates  and  terms 
for  the  section  112  ephemeral  license 
are  enunciated  under  17  U.S.C. 

112(e)(4),  which  provides  in  pertinent 
part: 

The  Copyright  Royalty  Judges  shall 
establish  rates  that  most  clearly  represent  the 
fees  that  would  have  been  negotiated  in  the 
marketplace  between  a  willing  buyer  and  a 
willing  seller.  In  determining  such  rates  and 
terms,  the  Copyright  Royalty  Judges  'shall 
base  their  decision  on  economic, 
competitive,  and  programming  information 
presented  by  the  parties,  including — 

(A)  whether  use  of  the  service  may 
substitute  for  or  may  promote  the  sales  of 
phonorecords  or  otherwise  interferes  with  or 
enhances  the  copyright  owner’s  traditional 
streams  of  revenue;  and 

(B)  the  relative  roles  of  the  copyright  owner 
and  the  transmitting  organization  in  the 
copyrighted  work  and  the  service  made 
available  to  the  public  with  respect  to 
relative  creative  contribution,  technological 
contribution,  capital  investment,  cost,  and 
risk. 

17  U.S.C.  112(e)(4).  As  does  section  114, 
this  section  further  directs  the  Judges  to 
set  "5  minimum  fee  for  each  type  of 
service.”  17  U.S.C.  112(e)(4).  Although 
section  112  does  not  explicitly  grant  the 
Judges  discretion  to  consider  the  rates 
and  terms  for  comparable  types  of 
services,  it  does  explicitly  grant 
discretion  to  “consider  the  rates  and 
terms  under  voluntary  license 
agreements”  negotiated  under  the 
provisions  of  the  statute.  17  U.S.C. 
112(e)(4).  Accordingly,  while  the 
language  of  the  two  sections  varies  in 
minor  respects,  the  Judges  interpret  the 
criteria  for  setting  rates  and  terms  as 
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essentially  identical.  See  Webcastec  I 
Order  of  July  16,  2001,  at  5. 

IV.  Determination  of  Royalty  Rates 

A.  . Application  of  Section  114  and 
Section  112 

Based  on  the  applicable  law  and 
relevant  evidence  received  in  this 
proceeding,  the  Copyright  Royalty 
Judges  must  determine  rates  for  two 
licenses,  the  section  114  webcaster 
performance  license  and  the  section  112 
ephemeral  reproduction  license.  The 
Copyright  Act  requires  that  the 
Copyright  Royalty  Judges  establish  rates 
for  each  of  these  two  licenses  that  most 
clearly  repre.sent  those  “that  would  have 
been  negotiated  in  the  marketplace 
between  a  willing  buyer  and  a  willing 
seller”  and  directs  the  Copyright 
Royalty  Judges  to  set  a  minimum  fee  for 
each  license.  In  the  case  of  both 
licenses,  the  Copyright  Act  requires  the 
Copyright  Royalty  Judges  to  take  into 
account  evidence  presented  on  such 
factors  as  (1)  whether  the  use  of  the 
webcasting  services  may  substitute  for 
or  promote  the  sale  of  phonorecords  and 
(2)  whether  the  copyright  owner  or  the 
service  provider  make  relatively  larger 
contributions  to  the  service  ultimately 
provided  to  the  consuming  public  with 
respect  to  creativity,  technology,  capital 
investment,  cost  and  risk.  17  U.S.C. 
114(f)(2)(B)  and  17  U.S.C.  112  (e)(4). 

Having  carefully  considered  the 
relevant  law  and  the  evidence  received 
in  this  proceeding,  the  Copyright 
Royalty  Judges  determine  that  the 
appropriate  section  114  performance 
license  rate  is  a  per  performance  usage 
rate  for  Commercial  Webcasters  and  an 
annual  flat  per-station  rate  for 
Noncommercial  Webcasters  for  use  up 
to  a  specified  cap  coupled  with  a  per 
performance  rate  for  use  above  the  cap, 
while  the  appropriate  section  112 
reproduction  license  rate  is  deemed  to 
be  included  in  the  applicable  respective 
section  114  license  rates. 

The  applicable  rate  structure  is  the 
starting  point  for  the  Cop3Tight  Royalty 
Judges’  determination. 

B.  The  Rate  Proposals  of  the  Parties  and 
the  Appropriate  Royalty  Structure  for 
Section  114  Performance  Licenses 

1.  Commercial  Webcasters 

The  contending  parties  present 
several  alternative  rate  structures  for 
Commercial  Webcasters.  In  its  final 
revised  rate  proposal,  SoundExchange 
argues  in  favor  of  a  monthly  fee  equal 
to  the  greater  of:  30%  of  gross  revenues 
or  a  performance  rate  beginning  at 
$.0008  per  performance  in  2006  and 


increasing  annually  to  $.0019  by  2010.'*. 
This  fee  structure  is  proposed  for 
nonsubscription  services  and  is 
modified  to  add  a  third  alternative  in  its 
“greater  of’  formulation  of  a  $1.37  per 
subscriber  minimum  for  new 
subscription  services.-'*  An  exception  to 
this  “greater  of’  formulation  is 
proposed  for  so-called  “bundled 
services”  from  which  SoundExchange 
seeks  a  per  performance  rate  of  $.002375 
to  be  adjusted  each  year  by  the  change 
in  the  CPI-U.  SoundExchange’s  Revised 
Rate  Proposal  (filed  September  29,  2006) 
at  2-12. 

By  contrast,  DiMA  on  behalf  of  certain 
large  commercial  webcasters,  proposes  a 
fee  structure  under  which  webcasters 
could  elect  a  fee  equal  to  either  $.00025 
per  performance  or  $.0038  per  Aggregate 
Tuning  Hour  (“ATH”)  or  5.5%  of 
revenue  directly  associated  with  the 
streaming  service.  However,  DiMA 
applies  only  its  per  performance  usage 
rate  to  “bundled  services”  situations 
where  the  bundle  price  to  the  consumer 
is  not  allocated  as  between  the 
individual  component  parts  of  the 
bundle.  DiMA  PFF  at  ^^1  35-38. 

Smaller  commercial  webcasters 
present  varying  proposals.  SBR  Creative 
Media,  Inc.,  a  privately  owned 
commercial  webcaster,  proposes  a  fee 
structure  under  which  webcasters  can 
elect  a  fee  equal  to  either  a  use  metric 
of  $.0033  per  Aggregate  Tuning  Hour 
(“ATH”)  or  4%  of  gross  revenue.  SBR 
Creative  Media  PFF  af  *0  19.  The  self- 
styled  Small  Commercial  Webcasters,*'* 
in  contrast  to  all  the  other  commercial 
parties,  propose  a  pure  revenue-based 
metric  equal  to  5%  of  gross  revenues. 
Small  Commercial  Webcasters  PCL  at 
1124. 

Radio  Broadcasters  propose  an  annual 
flat  fee  ^  structure  generally  related  to 
usage  as  reflected  in  the  format  of  the 
radio  station  being  simulcast  over  the 
web.  For  example,  Radio  Broadcasters 
propose  that  music-formatted  stations 


*  The  latter  $.0019  per  performance  rate  is  to  tie 
adjusted  by  the  change  in  the  CPI-ll  from  December 
2005  to  December  2009  (accordingly,  if  the  CPl-U 
increases  by  3%  in  each  of  these  four  twelve-month 
periods,  the  resulting  per  performance  rate  for  2010 
would  increase  fitnn  $.0019  to  $.00214). 

^  In  addition,  SoundExchange  proposes  an 
adjustment  to  its  revenue  alternative  based  on  time 
spent  listening  to  music  for  so-called  “non-music" 
services,  a  per  performance  rate  of  $.002375  to  be 
adjusted  each  year  by  the  change  in  the  CPI-U  for 
“bundled  services”  and  a  25%  premiiun  for 
transmissions  terminating  on  wireless  devices  for 
nonsubscription  services,  new  subscription  services 
and  bundl^  services. 

'*The  Small  Commercial  Webcasters  are 
AccuRadio,  LlXi;  Digitally  Imported,  Inc.; 
Kadioio.com,  LLC;  Discombohulated,  LLC;  3WK, 
LI£:  and  Radio  Paradise,  Inc. 

’  Radio  Broadcasters  further  propose  that  the 
structure  increase  across  the  board  by  4%  annually 
over  the  term  of  the  license. 


pay  a  fee  ranging  from  as  little  as  $500 
per  annum  for  small  stations  in  low 
revenue  ranked  markets  to  as  much  as 
$8,000  per  annum  for  large  stations  in 
high  revenue  ranked  markets,  but 
further  propose  that  news,  talk,  sports 
and/or  business  stations  pay  $250  per 
annum  irrespective  of  station  size  in 
low  revenue  ranked  markets  and  $750 
per  annum  irrespective  of  station  size  in 
high  revenue  ranked  markets.  Finally, 
Radio  Broadcasters  propose  that  stations 
with  mixed  music/non-music  formats 
pay  a  percentage  of  the  music  format 
fee,  depending  on  the  percentage  of 
programming  identified  as  music 
programming.  Radio  Broadcasters  PFF 
at  HH  325-338. 

In  short,  among  the  parties  on  both 
sides  who  have  proposed  rates  covering 
Commercial  Webcasters,  only  Small 
Commercial  Webcasters  propose  a  fee 
structure  based  solely  on  revenue.  ^ 
However,  in  making  their  proposal,  this 
group  of  five  webcasters  clearly  is 
unconcerned  with  the  actual  structure 
of  the  fee,  except  to  the  extent  that  a 
revenue-based  fee  structure  especially 
one  in  which  the  percent  of  revenue  fee 
is  a  single  digit  number  (i.e.,  5%) — can 
protect  them  against  the  possibility  that 
their  costs  would  ever  exceed  their 
revenues.**  Their  only  witness,  Kurt 
Hanson,  CEO/President  of  AccuRadio, 
LLC,  in  fact,  provided  testimony 
indicating  that  the  Small  Commercial 
Webcasters  were,  at  bottom,  concerned 
with  the  amount  of  the  fee  rather  than 
the  structure  of  the  fee.  (“Obviously, 
were  there  to  be  a  sound  recording 
royalty  based  on  performances  that  was 
at  an  extremely  low  rate  *  *  *  a 
percentage-of-revenue  model  might  not 
be  required.  And  just  as  obviously,  a 
confiscatory  percentage-of-revenue  rate 
would  not  allow  these  companies  [the 
Small  Commercial  Webcasters)  to 
survive.”)  Hanson,  WDT  at  4  n.2.  Small 
Commercial  Webcasters’  focus  on  the 
amount  of  the  fee,  rather  than  how  it 
should  bo  structured,  is  further 
underlined  by  the  absence  of  evidence 
submitted  by  this  group  to  identify  a 
basis  for  applying  a  pure  revenue-based 
structure  to  them.  While,  at  times,  they 
suggest  that  their  situation  as  small 


"  It  must  be  emphasized  that,  in  reaching  a 
determination,  the  Copyright  Royalty  Judges  cannot 
guarantee  a  profitable  business  to  every  market 
entrant.  Indeed,  the  normal  free  market  processes 
typically  wee<l  out  those  entities  that  have  poor 
business  models  or  are  inefficient.  To  allow 
inefficient  market  participants  to  continue  to  use  as 
much  music  as  they  want  and  for  as  long  a  time 
period  as  they  want  without  compensating 
copyright  owners  on  the  same  basis  as  more 
efficient  market  participants  trivializes  the  property 
rights  of  copyright  owners.  Furthermore,  it  would 
involve  the  Copyright  Royalty  Judges  in  making  a 
policy  decision  rather  than  applying  the  willing 
buyer/willing  seller  standard  of  the  Copyright  Act. 
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commercial  webcasters  requires  this 
type  of  structure,  there  is  no  evidence  in 
the  record  about  how  the  Copyright 
Royalty  Judges  would  delineate  between 
small  webcasters  and  large  webcasters.” 
Similarly,  while  Mr.  Hanson  asserts  that 
a  percentage-of-revenue  is  necessary 
because  “this  is  a  nascent  industry”  or 
because  small  entrepreneurs  require 
such  a  structure,  8/3/06  Tr.  49:12-22 
(Hanson),  he  offers  no  evidence  to 
support  that  assertion  or  to  help  define 
the  parameters  of  the  assertion. 
Furthermore,  the  only  other  self-styled 
small  entrepreneur  to  offer  testimony  in 
this  proceeding,  SBR  Creative  Media 
Inc.,  specifically  includes  a  usage  metric 
in  its  rate  proposal  and  neither  SBR 
Creative  Media,  Inc.  nor  the  Small 
Commercial  Webcasters  offers  any 
evidence  to  distinguish  between  their 
respective  situations. 

While  each  of  the  remaining 
contending  parties — SoundExchange, 
DiMA,  Radio  Broadcasters  and  SBR 
Creative  Media.  Inc. — proposes  a  fee 
structure  for  Commercial  Webcasters 
that  contains  revenue-based  elements  as 
well  as  either  usage  elements  or  a  usage 
alternative,  from  the  evidence  of  record, 
the  Copyright  Royalty  Judges  conclude 
that  numerous  factors  weigh  in  favor  of 
a  per-performance  usage  fee  structure 
for  Commercial  Webcasters. 

First,  as  aptly  stated  by  Dr.  Adam 
Jaffe,  revenue  merely  serves  as  “a 
proxy”  for  what  “we  really  should  be 
valuing,  which  is  performances.”  Jaffe, 
WDT  Section  N,  Designated  Testimony 
(Jaffe  WDT  in  Webcaster  I  at  22).  By 
contrast,  a  per-performance  metric  “is 
directly  tied  to  the  nature  of  the  right 
being  licensed,  unlike  other  bases  such 
as  revenue  *  *  *  of  the  licensee.”  Id. 
(Emphasis  in  original.)  The  more 
intensively  an  individual  service  is  used 
and  consequently  the  more  the  rights 
being  licensed  are  used,  the  more  that 
service  pays  and  in  direct  proportion  to 
the  usage.'”  Jaffe,  WDT  Section  N, 
Designated  Testimony  (Jaffe  WDT  in 
Webcaster  I  at  21-22).  As  Dr.  Jaffe 
points  out,  with  a  usage  metric,  the 
resultant  “scaling”  of  the  royalty  paid  to 
the  extent  of  use  “is  intuitively 
appealing  and  is  a  common  feature”  of 
intellectual  property  licenses.  Jaffe, 


"  Indued,  since  none  of  the  small  cummercial 
webcjasters  participating  in  this  proceeding 
provided  helpful  evidence  about  what  demarcates 
a  '  smaH”  commercial  welx-jister  from  other 
webcasters  at  any  given  point  in  time,  any 
determination  that  a  revenue-based  metric  was 
somehow  uniquely  applicable  to  small  commercial 
webcjasters  would  be  speculative. 

'"Dr.  Erik  Brynjolfsson  is  similarly  of  the  opinion 
that  “the  rates  paid  by  a  given  company  should  take 
into  acxjount  that  different  companies  use  different 
amounts  of  music.”  ll/21/0t>  Tr.  251:2-18 
(Brynjolfsson). 


WDT  at  32.  Dr.  Jaffe  notes  that,  by 
contrast,  “Revenue  is  a  less  exact  proxy 
for  the  scale  of  activity,  because  the 
revenue  that  a  licensee  derives,  even 
from  its  music-related  activities  can  be 
influenced  by  a  variety  of  factors  that 
have  nothing  to  do  with  music.”  Id. 
Therefore;  Dr.  Jaffe  cautions  that  a 
revenue-based  metric  should  only  be 
used  as  a  proxy  for  a  usage-based  metric 
where  the  revenue  base  used  for  royalty 
calculation  is  “carefully  defined  to 
correspond  as  closely  as  possible  to  the 
intrinsic  value  of  the  licensed 
property.”  Id.  The  Copyright  Royalty 
Judges  do  not  find  a  sufficient  clarity  of 
evidence  based  on  the  record  in  this 
proceeding  to  produce  a  revenue-based 
metric  that  can  serve  as  a  good  proxy  for 
a  usage-based  metric.  Furthermore, 
there  was  no  persuasive  evidence 
offered  by  any  commercial  webcasting/ 
simulcasting  party  to  indicate  that  a 
usage-based  metric  is  not  readily 
calculable  and,  that  as  a  consequence, 
the  Copyright  Royalty  Judges  must 
resort  to  some  proxy  metric  in  reaching 
their  fee  determination. 

Second,  percentage-of-revenue 
models  present  measurement 
difficulties  because  identifying  the 
relevant  webcaster  revenues  can  be 
complex,  such  as  where  the  webcaster 
offers  features  unrelated  to  music. 
Webcaster  1  noted  this  particular 
difficulty.  67  FR  45249  (July  8,  2002). 
Mixed  format  webcastors/simulcasters 
continue  to  make  up  a  significant  part 
'of  the  commercial  webcasting  market 
and,  in  a  number  of  cases,  generate  the 
more  significant  portion  of  their 
revenues  from  non-music  programming. 
RBXl:  RBX7;  RBX20:  7/27/06  Tr.  283:7- 
285:12  (Hauth).  Clearly,  questions 
surrcmtiding  the  proper  allocation  of 
revenues  related  to  music  use  in  such 
instances  present  greater  complexity 
than  a  straightforward  use  of  a  usage- 
based  approach." 

Third,  percentage  of  revenue  metrics 
ultimately  demand  a  clear  definition  of 
revenue  so  as  to  properly  relate  the  fee 
to  the  value  of  the  rights  being  provided, 
and  no  such  clear  definition  has  been 
proffered  by  the  parties.  Indeed,  the 
definition  of  revenue  has  been  a  point 

"This  is  illustrated  in  the  SoundExchange  rate 
proposal  where  an  additional  adjustment  is  made 
to  the  proposed  revenue  rate  whore  services 
conform  to  a  deFinition  of  "non-music  services”  as 
measured  by  the  listening  time  of  end  users.  By 
contrast,  in  the  same  rate  proposal  no  such 
adjustment  needs  to  be  made  to  the  proposed  usage 
rate  for  the  same  services.  The  added  information 
necessary  for  the  adjustment  as  well  as  the  process 
of  adjustment  to  the  revenue-based  metric  clearly 
would  raise  the  transaction  costs  of  implementing 
a  revenue  rate  structure  as  compared  tb  the  usage- 
based  metric.  SoundExchange's  Revised  Rate 
Proposal  (filed  September  29.  2006)  at  1 1-12. 


of  substantial  contention  between  two  of 
the  parties  in  this  proceeding. 
SoundExchange  sought  an  expansive 
definition  of  revenue,  ostensibly 
covering  revenues  from  subscription 
fees,  advertisements  (of  many  kinds 
including  advertisements  directly  and 
indirectly  derived  from  webcasting), 
sales  of  products  and  commissions  from 
third  party  sales,  software  fees  and  sales 
of  data.  SoundExchange’s  Revised  Rate 
Proposal  (filed  September  29,  2006)  at 
12-17.  But  the  Copyright  Royalty  Judges 
are  not  persuaded  that  all  the  elements 
of  the  SoundExchange  definition  of 
revenue  have  been  shown,  in  every 
instance,  to  be  related  to  the  use  of  the 
rights  provided  to  licensees."'  For 
example,  there  is  some  evidence 
presented  by  tbe  Radio  Broadcasters 
that  on-air  talent,  programming  director 
contributions  and  marketing  skills 
impact  the  revenues  of  simulcasting 
webcasters.  Radio  Broadcasters  PFF  at 
234,  237,  240.  DiMA  has  proposed  a 
much  more  restrictive  definition  of 
revenue  as  part  of  its  rate  proposal 
which  it  seeks  to  support  through  the 
testimony  of  its  witness,  Donald 
Fancher.  On  the  whole,  we  find  little  to 
recommend  Mr.  Fancher’s  testimony, 
but  the  Copyright  Royalty  Judges  do 
observe  that  even  Mr.  Fancher  conceded 
that,  on  various  points,  the  DiMA 
proposed  definition  was  unclear.  6/22/ 
06  Tr.  292:11-295:14:  308:1-309:1; 
311:15-312:10;  315:17-317:14 
(Fancher).  The  absence  of  persuasive 
evidence  of  what  constitutes  an 
unambiguous  definition  of  revenue  that 
properly  relates  the  fee  to  the  value  of 
the  rights  being  provided  militates 
against  reliance  on  a  revenue-based 
metric. 

Fourth,  the  use  of  a  revenue-based 
metric  gives  rise  to  difficult  questions 
for  purposes  of  auditing  and 
enforcement  related  to  payment  for  the 
use  of  the  license.  The  per-performance 
approach  involves  the  relatively 
straightforward  application  of  a  rate  to 
reports  of  use  (recordkeeping)  data  that 
is  already  required  to  be  produced  by 
the  Services.  See  37  CF'R  part  370. 

While  audit  and  enforcement  issues 
may  arise  even  with  a  pure  usage 
metric,  the  alternative  use  of  a  revenue- 
based  metric  will  give  rise  to  additional, 
different  issues  of  interpretation  and 
controversy  related  to  how  revenues  are 
defined  or  allocated.  See,  for  example. 
Radio  Broadcasters  PFF  at  ^  258  and  7/ 
31/06  Tr.  78:3-11,  79:1-13  (Parsons).  In 
other  words,  the  introduction  of 
multiple  payment  systems  will  augment 


Moroover.  the  mere  process  of  measuring  such 
an  expansive  array  of  revenues  must  necessarily 
raise  transaction  costs  for  the  parties. 
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the  transactions  costs  imposed  on  the 
parties. 

Fifth,  the  way  that  the  contending 
parties,  in  particular  SoundExchange 
and  DiMA,  suggest  using  a  revenue- 
hased  metric  in  their  rate  proposals  does 
not  square  with  the  basic  notion  agreed 
to  hy  their  respective  experts  (Dr. 
Brynjolfsson  for  Sound^change  and  Dr. 
Jaffe  for  DiMA)  that  the  more  the  rights 
being  licensed  are  used,  the  more 
payments  should  increase  in  direct 
proportion  to  usage.  See  supra  at 
Section  IV.B.l.  SoundExchange  seeks  to 
use  the  revenue-based  metric  to  insure 
that  it  will  share  in  any  revenue 
produced  by  the  Services  that  is  greater 
than  what  it  would  receive  based  on  a 
usage  rate  coupled  with  actual  usage. 
Pelcovits  WDT  at  28.  This  could  result 
in  a  situation  where  the  Services  would 
be  forced  to  share  revenues  that  are  not 
attributable  to  music  use,  but  rather  to 
other  creative  qr  managerial  inputs. 
DiMA,  on  the  other  hand,  seeks  to 
employ  a  revenue-based  metric  to 
protect  against  the  failure  of  revenues 
produced  by  the  Services  (particularly 
as  they  pursue  a  shift  to  advertising- 
supported  business  models)  to  rise  to 
the  level  necessary  to  pay  for  music  use 
based  on  actual  usage.  Winston  WDT  at 
10.  This  could  result  in  a  situation  in 
which  copyright  owners  are  forced  to 
allow  extensive  use  of  their  property 
without  being  adequately  compensated 
due  to  factors  unrelated  to  music  use 
such  as  a  dearth  of  managerial  acumen 
at  one  or  more  Services.  The  similar 
potentiality  that  webcasters  might 
generate  little  revenue  and,  under  a 
revenue-based  metric,  produce  a 
situation  where  copyright  owners 
receive  little  compensation  for  the 
extensive  use  of  their  property  was  a 
concern  that  animated  the  Librarian  to 
approve  aitper  performance  metric  rather 
than  providing  for  a  revenue-based 
payment  option  in  Webcaster  1.  67  FR 
45249  (July  8,  2002). 

For  all  of  the  above  reasons,  the 
Copyright  Royalty  Judges  conclude  that 
evidence  in  the  record  weighs  in  favor 
of  a  per-performance  usage  fee  structure 
for  Commercial  Webcasters.  This  does 
not  mean  that  some  revenue-based 
metric  could  not  be  successfully 
developed  as  a  proxy  for  the  usage- 
based  metric  at  some  time  in  the  future 
by  the  parties  if  the  problems  noted 
above  were  remedied.  It  does  mean  that 
the  parties  to  this  proceeding  have  not 
overcome  these  problems  in  the  context 
of  the  proposals  they  have  offered  in 

this  proceeding.  ^  3 


While  both  SoundExchange  and  DiMA  have 
pointed  to  a  number  of  agreements  covering  music 
rights  that  embody  an  alternative  revenue-^sed 


A  further  consequence  of  the 
Copyright  Royalty  Judges  rejecting  the 
revenue-based  metric  as  a  proxy  for  a 
usage-based  metric  is  to  eliminate  the 
need  for  a  rate  structure  formulated  as 
a  “greater  of’  or  “lesser  of’  comparison 
between  per  performance  metrics  and 
alternative  revenue-based  metrics.^'* 
Therefore,  the  Copyright  Royalty  Judges 
determine  that  a  per-performance  rate 
structure  will  be  utilized  for  eligible 
nonsubscription  transmission  services, 
new  subscription  services  and  bundled 
services  and  where  such  services  are 
commercial  Services. 

2.  Noncommercial  Webcasters 

The  Copyright  Royalty  Judges  also 
find  that  a  revenue-based  metric  is  not 
a  good  proxy  for  a  usage-based  metric  as 
applied  to  noncommercial  webcasters  in 
the  non-interactive  webcasting 
marketplace  because,  in  addition  to 
suffering  from  the  same  shortcomings 
discussed  supra  at  Section  IV.B.l.  in  the 
context  of  the  Commercial 
Webcasters,^ ^  no  evidence  of  negotiated 


metric,  they  have  not  shown;  (1)  Whether  those 
agreements  have  overcome  these  problems  or,  (2)  if 
so,  how  those  agreements  have  overcome  these 
problems  or,  (3)  most  importantly,  how  their 
proposed  rate  structures  embody  comparable  * 
mechanisms  for  overcoming  these  problems.  Nor 
have  they  demonstrated  whether  these  other 
agreements  have  been  negotiated  with  a  revenue- 
based  option  in  the  context  of  comparable 
circumstances-for  example,  an  agreement 
negotiated  with  a  revenue-based  alternative  because 
of  an  inability  of  some  services  to  account  for 
performances  would  not  be  comparable  to  the 
circumstances  at  hand  because  of  our  recordkeeping 
requirements  at  37  CFR  part  370. 

In  addition,  while  SoundExchange  proposes  a 
third  alternative — a  per  subscription  minimum 
dollar  amount — to  be  applied  to  new  subscription 
services,  the  Copyright  Royalty  Judges  do  not  find 
the  basis  for  this  alternative  structure  to  be 
supported  by  persuasive  evidence.  SoundExchange 
cannot  be  proposing  this  per  subscription 
alternative  because  of  a  lack  of  music  usage  data 
from  subscription  services,  because  the  per 
subscription  alternative  itself  requires  such  usage 
data  in  order  to  make  a  pro  rata  distribution  of  the 
per  subscription  minimum  to  the  record  companies. 
See  Pelcovits  WDT  at  22.  Nor  does  SoundExchange 
present  persuasive  evidence  that  the  availability  of 
this  per  subscription  alternative  is  necessary 
because  it  is  easier  to  administer  and  thus  will 
reduce  transaction  costs.  Indeed,  although 
SoundExchange  makes  it  an  alternative  to  the  per- 
performance  fee  in  its  proposed  structure, 
SoundExchange  presents  its  purpose  as  equivalent 
to  the  function  served  by  the  per-performance  fee 
in  its  proposed  fee  structure.  See  Pelcovits  WDT  at 
28-29.  Moreover,  SoundExchange’s  own  expert 
economist.  Dr.  Brynjolfsson,  further  notes  that  in 
cases  where  webcasters  "monetize”  the  value  of  the 
sound  recording  license  through  subscriptions  or 
advertising  revenue,  "counting  the  number  of  plays 
is  a  good  proxy”  for  that  value.  5/18/06  Tr.  116:9- 
117:14  (Brynjolfsson).  For  all  these  reasons,  the 
Copyright  Royalty  Judges  decline  to  establish  such 
a  duplicative  structure. 

indeed,  the  use  of  a  revenue-based  metric  in 
connection  with  Noncommercial  Webcasters  may 
further  exacerbate  transactions  costs  where  defining 
of  revenue,  accounting  for  revenue  and  auditing  of 


agreements  applying  a  revenue-based 
metric  to  Noncommercial  Webcasters 
has  been  presented  by  any  of  the  parties. 

Only  one  party  in  this  proceeding, 
SoundExchange,  proposes  that 
Noncommercial  Webcasters  should  be 
subject  to  a  rate  structure  incorporating 
a  revenue-based  metric  as  one 
alternative  mean^  of  payment. 
SoundExchange  specifically  proposes 
that  Noncommercial  Webcasters  pay 
according  to  the  same  structure  and 
rates  applicable  to  Commercial 
Webcasters,  previously  summarized 
supra  at  Section  IV.B.l. 

The  Noncommercial  Webcasters 
propose  a  variety  of  rates  that  are  (or 
could  be  read  as)  per  station  flat  rates. 
For  example,  NPR  proposes  a  flat  fee  of 
$80,000  per  annum,  with  successive 
years  after  the  first  year  increased  by  a 
cost-of-living  adjustment  as  determined 
by  the  change  in  the  CPI.  NPR  proposes 
that  this  flat  fee  cover  all  NPR  (798)  and 
CPB-qualified  stations  (estimated  at  100 
or  200).  Stern  WDT  at  13;  6/27/06  Tr. 
154:18-155:18  (Stern). 

The  NRBNMLC  proposes  that  non¬ 
commercial,  non-NPR  music  stations 
pay  a  flat  annual  fee  consisting  of  the 
lesser  of  (a)  $200  per  Internet  simulcast 
and  up  to  two  associated  side  channels 
or  (b)  $500  per  group  of  up  to  five 
Internet  simulcasts  and  Op  to  two 
Internet-only  side  channels  per 
simulcast.  The  NRBNMLC  further 
proposes  that  for  news,  talk,  business, 
teaching/talk,  or  sports  stations  the 
aforementioned  annual  fee  alternatives 
drop  to  $100  and  $250  respectively. 
Mixed  format  stations  would  pay  a  pro 
rata  share  of  these  annual  fees  based  on 
the  demonstrated  music-talk 
programming  breakdown.  Finally, 
NRBNMLC  proposes  that  all  five  years 
of  such  fees  covering  the  2006-2010 
license  term  be  paid  in  one  lump  sum 
at  the  beginning  of  the  term,  except  that 
a  broadcaster  that  stops  streaming  before 
the  end  of  the  term  would  be  entitled  to 
a  pro  rata  refund.^*’  NRBNMLC  Fee 
Proposal  August  1,  2006. 

IBS’  amended  rate  proposal  seeks  a 
$100  annual  rate  for  large  college 
stations  and  a  $25  annual  rate  for 


such  accounts  involve  different  concepts  for  the 
noncommercial,  non-proBt  entities  that  populate 
this  marketplace  as  compared  to  the  accounting 
concepts  and  approaches  applicable  to  commercial 
entities.  Far  example.  NPR  derives  significant 
amounts  of  its  revenues  &t>m  several  sources  not 
typically  found  as  a  source  of  commercial  service 
revenue,  such  as  underwriting,  donations,  public 
funds  and  the  NPR  Foundation.  NPR  PFF  at  $  18. 

NRBNMLC  also  proposes  a  decrease  in  its 
annual  fees  "to  match  the  per  station  fees  of  NPR 
if  the  NPR  station  fees  are  lower  than  the  above- 
stated  fees.”  NRBNMLC  Fee  Proposal  August  1. 
2006. 
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smaller  college  stations. IBS 
Clarification  of  Common  Rate  Proposal 
(August  10,  2006). CBI  proposed  a  flat 
annual  fee  of  $175  for  educational 
stations.  CBI  Amended  Introductory 
Statement  at  6. 

For  the  reasons  discussed  infra  at 
Section  iy.C.2.a.,  the  Copyright  Royalty 
Judges  determine  that  Commercial 
Wehcasters  and  certain  Noncommercial, 
Webcasters  represent  two  different 
segments  of  the  marketplace.  In  contrast 
to  the  general  commercial  marketplace, 
agreements  produced  by  the  parties  in 
this  proceeding  covering 
noncommercial  services  typically 
structured  payments  as  flat  fees.  See,  for 
example,  SERV-D-X  157.  Furthermore, 
no  evidence  was  presented  by  the 
parties  that  could  be  used  in  a  precise 
way  to  convert  such  flat  annual  fees  into 
a  reliable  per-performance  metric. 
Consequently,  only  a  per  station  metric 
could  be  ascertained  from  such  flat  fees. 

Flat  annual  fees  do  not  present  the 
complexity,  measurement  difficulties, 
accounting  and  enforcement  issues 
presented  by  revenue-based  alternatives, 
and,  as  a  result,  do  not  increase 
transaction  costs  beyond  what  might  be 
experienced  under  a  usage-based  fee 
structme.  On  the  other  hand,  flat  fees  do 
permit  increasing  usage  without 
increasing  payment. 

However,  as  noted  infra  at  Section 
IV.C.2;a,  the  Copyright  Royalty  Judges 
have  ^determined  that  in  order  to 
preserve  the  distinction  between  the 
commercial  webcasters  and  certain 
noncommercial  segments  of  the 
marketplace  over  the  period  of  the 
license  term,  a  cap  on  usage  must  be 
established  for  certain  noncommercial 
webcasters. 

In  short,  the  Copyright  Royalty  Judges 
conclude  that,  on  balance,  the  most 
appropriate  rate  structure  for 
noncommercial  services  that  can  be 
reliably  derived  from  the  record  of 
evidence  is  an  annual  flat  per-station 
rate  structure  for  use  by  certain 
noncommercial  webcasters  up  to  a 
specified  cap  coupled  with  a  per 
performance  rate  for  use  by 
noncommercial  services  that  exceed  the 
cap. 


''The  IBS  rates  herein, summarized  were  to  be 
applicable  only  to  noncommercial  educational 
stations  not  covered  by  the  annual  lump  sum 
payment  proposed  by  NPR  and  CPB. 

’"IBS'  original  proposal  consisted  of  a  flat  fee  of 
S500  per  year  for  music  stations  and  $250  per  year 
for  non-music  stations,  with  additional  payments  in 
the  event  that  the  webcaster  exceeded  146,000 
aggregate  timing  hours  in  a  month.  Kass  WDT  at  Ex. 
A. 


C.  The  Section  114  Royalty  Rates  and 
Minimum  Fees 

1.  Commercial  Webcasters 

a.  The  “Willing  Buyer/Willing  Seller 
Standard” 

As  previously  noted  hereinabove, 
supra  at  Section  IV. A.,  the  Copyright 
Act  requires  that  the  Copyright  Royalty 
Judges  establish  rates  for  the  section  114 
performance  license  that  “most  clearly” 
represent  those  “that  would  have  been 
negotiated  in  the  marketplace  between  a 
willing  buyer  and  a  willing  seller.”  Both 
the  copyright  owners  and  the 
commercial  services  agree  that  the  . 
willing  buyer/willing  seller  standard 
should  be  applied  by  the  Copyright 
Royalty  Judges  in  determining  the  rates 
for  the  section  114  license  and  both  the 
copyright  owners  and  the  conimercial 
services  agree  that  those  rates  should 
reflect  the  rates  that  would  prevail  in  a 
hypothetical  mcnketplace  that  was  not 
constrained  by  a  statutory  license. 
Finally,  both  copyright  owners  and 
commercial  services  agree  that  the  best 
approach  to  determining  what  rates 
would  apply  in  such  a  hypothetical 
marketplace  is  to  look  to  comparable 
marketplace  agreements  as 
“benchmarks”  indicative  of  the  prices  to 
which  willing  buyers  and  willing  sellers 
in  this  marketplace  would  agree. 
SoundExchange  PFF  at  215-219; 

SoundExchange  PCL  at  4-27;  DiMA 

and  Radio  Broadcasters  JPFF  at  75- 
80;  DiMA  and  Radio  Broadcasters  JPCL 
at  28-9;  DiMA  PFF  at  11 39-45; 
Radio  Broadcasters  PFF  at  11 296-301; 
SBR  Creative  Media,  Inc.  PFF  at  11 17; 
Small  Commercial  Webcasters  PFF  at 
11 24-28. 

However,  the  parties,  to  some  extent, 
appear  "to  disagree  about  the  degree  of 
competition  among  sellers  required  by 
law  in  the  hypothetical  marketplace, 
resulting  in  different  definitions  of  the 
sellers  in  the  hypothetical 
marketplace. SoundExch^ge  accuses 
the  Services  of  seeking  a  marketplace 
characterized  by  perfect  competition. 
DiMA  and  the  Radio  Broadcasters  claim 
that  SoundExchange  is  championing  a 
marketplace  characterized  by  monopoly 
power  on  the  seller’s  side. 
SoundExchange  PCL  at  1  38;  DiMA  and 
Radio  Broadcasters  JPCL  at  11  29,  36. 

We  find  that  these  extreme 
characterizations  miss  the  mark. 

The  question  of  competition  is  not 
confined  to  an  examination  of  the 


'”For  example,  at  one  extreme,  if  no  competition 
exists  on  the  seller’s  side  of  the  market  (i.e.,  the 
seller  is  a  monopolist),  then  the  degree  of 
competition  observed  describes  the  number  of 
sellers  in  the  marketplace  (i.e.,  there  is  a  single 
seller  in  the  marketplace). 


seller’s  side  of  the  market  alone.  Rather, 
it  is  concerned  with  whether  market 
prices  can  be  unduly  influenced  by 
sellers’  power  or  buyers’  power  in  the 
market.  This  issue  was  addressed  in 
Webcaster  I.  An  effectively  competitive 
market  is  one  in  which  super- 
competitive  prices  or  below-market 
prices  cemnot  be  extracted  by  sellers  or 
buyers,  because  both  bring  “comparable 
resomces,  sophistication  and  market 
power  to  the  negotiating  table.”  67  FR 
45245  (July  8,  2002).  In  other  words, 
neither  sellers  nor  buyers  can  he  said  to 
be  “willing”  partners  to  an  agreement  if 
they  are  coerced  to  agree  to  a  price 
through  the  exercise  of  overwhelming 
market  power. 

Furthermore,  we  find  that  in  the 
hypothetical  marketplace  that  would 
exist  in  the  absence  of  a  statutory 
license  constraint,  the  willing  sellers  are 
the  record  companies.  Any  cognizable 
entity  smaller  than  the  record 
companies  makes  little  sense  because, 
in  such  cases,  the  larger  buyers  among 
the  Services  would  enjoy 
disproportionate  market  power  resulting 
in  below-market  prices.  At  the  same 
time,  if  the  sellers’  side  of  the  market 
were  characterized  by  so  many  sellers  as 
to  be  consistent  with  perfect 
competition,  the  transaction  costs  to  the 
buyers  of  the  copyrights  would  likely  be 
prohibitive. 

Webcaster  I  made  clear  that  “the 
willing  buyers  are  the  services  which 
may  operate  under  the  webcasting 
license  (DMCA-compliant  services),  the 
willing  sellers  are  record  companies  and 
the  product  consists  of  a  blanket  license 
for  each  record  company  which  allows 
use  of  that  record  company’s  complete 
repertoire  of  sound  recordings.”  67  FR 
45244  (July  8,  2002)  (emphasis  added). 
None  of  the  parties  has  adduced 
persuasive  evidence  that  this  definition 
of  sellers  has  been  altered  in  the 
marketplace  as  a  result  of  greater  or 
lesser  competition  between  these  sellers 
since  Webcaster  1  was  issued.  For 
example,  no  party  provided  any. 
empirical  evidence  on  the  elasticity  of 
the  demand  curve  facing  these  firms  in 
the  market  or,  more  importantly, 
whether  it  has  changed  since  Webcaster 
I.  Similarly,  no  party  produced 
persuasive  evidence  that  market  share 
had  changed  substantially  among  the 
record  companies  in  the  hypothetical 
marketplace  since  Webcaster 


Dr.  jaffe  presents  some  testimony  implying 
anti-competitive  market  share  differences  and  the 
potentially  collusive  use  of  “most-favored-nations” 
clauses  in  the  interactive  music  service 
marketplace.  See  Jaffe  WRT  at  6-16.  However,  the 
Copyright  Royalty  Judges  do  not  find  Dr.  Jaffe’s 
testimony  persuasive  even  with  respect  to  this 

Continued 
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As  articulated  in  the  Copyright  Act, 
the  “willing  buyer/ willing  seller 
standard”  encompasses  consideration  of 
economic,  competitive  and 
programming  information  presented  by 
the  parties,  including  (1)  the 
promotional  or  substitution  effects  of 
the  use  of  webcasting  services  by  the 
public  on  the  sales  of  phonorecords  and 
(2)  the  relative  contributions  made  by 
the  copyright  owner  and  the  webcasting 
service  with  respect  to  creativity, 
technology,  capital  investment,  cost  and 
risk  in  bringing  the  cop3Tighted  work 
and  the  service  to  the  public.  Because 
we  adopt  a  benchmark  approach  to 
determining  the  rates,  we  agree  with 
Webcaster  I  that  such  considerations 
“would  have  already  been  factored  into 
the  negotiated  price”  in  the  benchmark 
agreements.  67  FR  45244  {July  8,, 2002). 
Therefore,  such  considerations  have 
been  reviewed  by  the  Copyright  Royalty 
Judges  in  our  determination  of  the  most 
appropriate  benchmark  from  which  to 
set  rates.  We  have  further  reviewed  the 
evidence  bearing  on  these 
considerations  to  determine  if  the 
benchmark  agreements  require  any 
further  adjustment  based  on  any 
evidence  of  differences  between  the 
benchmark  market  and  the  target 
hypothetical  market.  See  infra  at  Section 
IV.C.l.c. 

b.  Benchmarks  For  Setting  Market  Rates 

Notwithstanding  their  general 
agreement  that  a  benchmark  approach  is 
the  best  way  to  setting  rates  in  this 
hypothetical  marketplace,  the  parties 
disagree  about  what  constitutes  the 
appropriate  benchmark  indicative  of  the 
prices  to  which  willing  buyers  and 
willing  sellers  in  this  marketplace 
would  agree.  SoundExchange  maintains 
that  the  most  appropriate  benchmark 
agreements,  as  analyzed  by  its  expert 
economist.  Dr.  Michael  Pelcovits,  are 
those  found  in  the  market  for  interactive 
webcasting  covering  the  digital 
performance  of  sound  recordings. 
SoundExchange  PFF  at  H  216.  On  the 
other  hand,  DiMA,  Radio  Broadcasters 
and  Small  Commercial  Webcasters 
argue  that  the  most  appropriate 
benchmarks  are  agreements  between  the 
performing  rights  organizations 
(especially,  ASCAP  and  BMl)  and 
webcasters  covering  the  digital  public 
performance  of  musical  works.  DiMA 
PFF  at  39—45;  Radio  Broadcasters 
PFF  at  ^  297;  Small  Commercial 
Webcasters  PFF  at  24-26.  SBR 
Creative  Media,  Inc.  claims  analog  over- 
the-air  broadcast  music  radio  as  its 
benchmark,  with  reference  to  musical 


different  marketplace.  See  infra  at  Section 
IV.C.l.b.iii.. 


composition  royalties  paid  by  such 
broadcasters  to  the  performing  rights 
organizations  (“PROs”).  SBR  Creative 
Media,  Inc.  Rahn  WDT  at  11. 

We  And,  based  on  the  available 
evidence  before  us,  that  the  most 
appropriate  benchmark  agreements  are 
those  reviewed  by  Dr.  Pelcovits  in  the 
market  for  interactive  webcasting 
covering  the  digital  performance  of 
sound  recordings. 

i.  The  Interactive  Webcasting  Market 
Benchmark 

The  interactive  webcasting  market  is 
a  benchmark  with  characteristics 
reasonably  similar  to  non-interactive 
webcasting,  particularly  after  Dr. 
Pelcovits’  final  adjustment  for  the 
difference  in  interactivity.  Both  markets 
have  similar  buyers  and  sellers  and  a 
similar  set  of  rights  to  be  licensed  (a 
blanket  license  in  sound  recordings). 
Both  markets  are  input  markets  and 
demand  for  these  inputs  is  driven  by  or 
derived  from  the  ultimate  consumer 
markets  in  which  these  inputs  are  put 
to  use.  In  these  ultimate  consumer 
markets,  music  is  delivered  to 
consumers  in  a  similar  fashion,  except 
that,  as  the  names  suggest,  in  the 
interactive  case  the  choice  of  music  that 
is  delivered  is  usually  influenced  by  the 
ultimate  consumer,  while  in  the  non¬ 
interactive  case  the  consumer  usually 
plays  a  more  passive  role.  Pelcovits 
WDT  at  5-15.  But  this  difference  is 
accounted  for  in  Dr.  Pelcovits’  analysis. 
In  order  to  make  the  benchmark 
interactive  market  more  comparable  to 
the  non-interactive  market.  Dr.  Pelcovits 
adjusts  the  benchmark  by  the  added 
value  associated  with  the  interactivity 
characteristic.  Pelcovits  WDT  at  37—41. 
In  short,  the  Copyright  Royalty  Judges 
find  the  Pelcovits  benchmark  to  be  of 
the  comparable  type  that  the  Copyright 
Act  invites  us  to  consider.  17  U.S.C. 
114(f)(2)(B)  (“In  establishing  such  rates 
and  terms,  the  Copyright  Royalty  Judges 
may  consider  the  rates  and  terms  for 
comparable  types  of  digital  audio 
transmission  services  and  comparable 
circumst^ces  under  voluntary  license 
agreements  negotiated  under 
subparagraph  (Aj.”). 

ii.  SoundExchange’s  Proposed 
Corroborative  Evidence 

SoundExchange  offers  additional 
relevant  evidence  from  the  marketplace 
for  other  types  of  digital  music  services 
to  corroborate  Dr.  Pelcovits’  analysis  by 
showing  that,  for  many  types  of  music 
services,  a  substantial  portion  of 
revenue  is  paid  to  sound  recording 
copyright  owners  above  the  current 
statutory  rate,  just  as  it  would  be  under 
the  rate  proposal  that  Dr.  Pelcovits’ 


analysis  seeks  to  support.  See,  for 
example,  summary  chart  of  Universal 
Music  Group  agreements  covering 
various  digital  music  marketplaces  at 
SoundExchange  PFF  at  H  338.  We  find 
these  additional  voluntary  agreements 
covering  such  digital  services  as  clip 
licenses,  permanent  audio  downloads, 
etc.  of  some  gerteral  corroborative  value. 
These  data  show  that,  in  many  cases, 
the  price  paid  by  buyers  for  the  rights 
to  utilize  a  sound  recording  in  various 
ways  is  as  much  as  or  higher  than  the 
rate  proposed  by  Dr.  Pelcovits  as  a  result 
of  his  benchmark  analysis.^’  This  shows 
that  the  prevailing  rates  in  these  other 
markets  do  not  appear  to  undermine  his 
analysis — some  indication  of  general 
reasonableness. 

At  the  same  time,  SoundExchange 
offered  further  purportedly 
corroborative  testimony  by  its  economic 
expert.  Dr.  Brynjolfsson,  which  seeks  to 
support  its  rate  proposal  based  on  an 
analysis  of  costs  and  revenues  related  to 
webcasting  and  of  the  “surplus”  that 
would  be  generated  over  the  course  of 
the  license  period.  Dr.  Brynjolfsson 
testified  that  one  approach  to 
determining  the  price  a  seller  would 
obtain  in  the  market  is  to  measure  the 
“surplus”  that  would  be  generated 
when  the  seller’s  input  is  added  to  the 
buyer’s  service  and  sold  to  the  public, 
and  then  to  divide  that  “surplus” 
between  the  buyer  and  the  seller.  In 
order  to  make  the  division,  it  is 
necessary  to  determine  the  revenue  that 
would  be  generated  by  the  retail  sale  of 
the  service  and  the  service  provider’s 
other  costs  of  providing  the  service  (i.e., 
costs  other  than  expenditures  on  the 
input  sought  to  be  valued).  This  requires 
certain  information  about  the  buyer,  the 
seller  and  the  marketplace  to  determine 
how  the  “surplus”  would  be  divided. 

We  find  that  the  Brynjolfsson  analysis 
relies  on  unsupported  assumptions 
about  market  behavior  and  how 
negotiations  take  place  in  obtaining  his 
results.  For  example.  Dr.  Brynjolfsson 
makes  a  questionable  assumption  that 
conditions  in  the  real  world  justify  the 
use  of  a  75%  licensor  to  25%  licensee 
ratio  in  bargaining  power  in  his  models 
for  this  market.  5/18/2006  Tr.  120:1- 
124-3  (Brynjolfsson).  No  evidence  from 
this  market  was  provided  to  support  this 
assumption.  A  different  assumption  of 
equal  bargaining  power  would  yield  a 
different  estimate  of  the  proposed 
royalty  rate.  Similarly,  other 
assumptions  such  as  a  20%  annual 
growth  rate  in  the  sell-out  rates  for 


Although,  little  effort  is  made  in  the 
presentation  of  this  corroborative  data  to  reconcile 
differences  that  may  exist  between  these  markets 
and  adjust  for  such  differences. 
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banner  ads  and  a  10%  annual  growth 
rate  in  the  sell-out  rate  for  in-stream 
advertising  are  not  solidly  supported. 
DiMA  and  Radio  Broadcasters  JPFF  at 
Tl'D  206,  208.  Different  assumptions  for 
these  numbers  would  clearly  provide 
different  bottom-line  rate 
determinations  in  Dr.  Brynjolfsson’s 
models.  Then  too.  Dr.  Brynjolfsson 
inputs  data  into  his  models  in  a  less 
than  rigorous  fashion.  For  example,  he 
relies  on  Accustream  data  as  a  source 
for  certain  cost  data  without  examining 
the  methodology  used  by  Accustream  in 
compiling  the  data.  5/18/2006  Tr. 
141:1-6  (Brynjolfsson).  Dr.  Brynjolfsson 
also  uses  such  data  to  project  future 
growth  rates  even  though  the  source, 
Accustream,  does  not  appear  to  discuss 
its  methodology  for  collecting  their  data 
in  the  written  report  that  supplies  the 
data.  SERV-D-X  37.  Thus,  if  there  is 
error  in  the  original  data  stemming  from 
the  way  it  is  collected,  that  error  is 
compounded  by  applying  growth  rates 
to  an  erroneous  base.  Dr.  Brynjolfsson 
also  appears  to  have  double-counted  or 
miscounted  certain  types  of  revenue.' 
DiMA  and  Radio  Broadcasters  JPFF  at 
"0*0  215,  216.  In  short,  questionable 
assumptions  coupled  with  concerns 
over  the  reliability  of  the  data  used  in 
the  Brynjolfsson  models  cause  us  to 
regard  the  ultimate  findings  of  these 
models  as  effectively  undeterminable. 
For  those  reasons,  the  Copyright  Royalty 
Judges  find  that  the  Brynjolfsson  models 
do  not  provide  additional  corroboration 
of  SoundExchange’s  benchmark  analysis 
and  the  rates  proposed. 22 

iii.  Services’  Objections  to  Pelcovits’ 
Interactive  Webcasting  Market 
Benchmark  Analysis  Are  Not  Persuasive 

The  Services’  objections  to  the 
Pelcovits  bencJimark  analysis  are  not 
supported  by  persuasive  evidence.  Their 
major  objections  are  reflected  in  Dr. 
Jaffe’s  written  rebuttal  testimony  and 
boil  down  to  two:  (1)  The  claim  that  this 
benchmark  market  is  not  adequately 
competitive  and  (2)  certain  alleged 
methodological  flaws  in  the  Pelcovits 
approach.  Jaffe  WRT  at  4-24. 

As  we  have  indicated  hereinabove, 
supra  at  Section  IV.C.l.a.,  the  law  does 
not  require  a  perfectly  competitive 
target  market  if  that  is  the  thrust  of  Dr. 
Jaffe’s  objections;  therefore,  neither  does 
it  require  a  perfectly  competitive 
benchmark  market  because  that  would 
not  be  comparable  to  circumstances  in 
the  target  market.  Indeed,  Webcaster  I 
emphasizes  that  buyers  and  sellers 


We  do  not  intend  to  imply  that  all  of  the 
evidence  offered  by  Dr.  Brynjolfsson  througli  his 
testimony  is  without  value;  rather,  we  simply  find 
that  his  two  formal  models  taken  as  a  whole  suffer 
horn  significant  defects  for  the  purposes  at  hand. 


participate  in  a  “competitive”  market 
for  purposes  of  the  law  when  they  have 
comparable  resources  and  market 
power.23  67  FR  45245  (July  8,  2002). 

On  the  other  hand,  if  the  thrust  of  Dr. 
Jaffe’s  concerns  are  that  the  benchmark 
market  is  not  sufficiently  competitive  to 
be  similar  to  the  competitive  • 
circumstances  that  prevail  in  the  target 
hypothetical  market,  we  find  that  the 
evidence  does  not  support  such  a  view. 
On  the  contrary,  the  evidence 
establishes  that  the  benchmark  market  is 
sufficiently  similar  to  the  target 
hypothetical  market  to  merit 
comparison.  There  are  multiple  sellers 
and  buyers  in  each  market — indeed 
many  are  the  same  buyers  and  sellers. 
Pelcovits  WDT  at  12-13.  In  other  words, 
the  weight  of  the  evidence  supports  the 
Pelcovits  benchmark  analysis. 

Dr.  Jaffe’s  claim  that  buyers  in  the 
market  for  interactive  webcasting  face  a 
different  seller  than  the  record 
companies  because  they  need  the 
portfolios  of  the  four  major  record 
companies  in  order  to  provide  a  service 
to  consumers  is  largely 
unsubstantiated. 24  Dr.  Jaffe  himself 
concedes  the  possibility  for  competition 
among  the  record  companies  for  market 
share  in  the  interactive  market. 
SoundExchange  PFF  at  ^1  304-305. 

At  the  same  time.  Dr.  Jaffe’s 
contention  that  the  interactive 
webcasting  benchmark  market  is  highly 
concentrated  on  the  seller’s  side  is  not 
supported  by  any  evidence  of  a  super- 
competitive  impact  on  prices  in  the 
benchmark  market.  Further 
undermining  his  contention  is  Dr.  Jaffe’s 
own  admission  that  market 
concentration  on  one  side  of  the  market 
(i.e.,  among  sellers)  need  not  necessarily 
result  in  an  outcome  that  looks 
markedly  different  from  a  competitive 
outcome  so  long  as  the  buyers  in  the 
same  market  have  comparable  market 
power.  SoundExchange  PFF  at  1j  196. 


*•*  In  other  words,  a  "competitive”  price  could  be 
deemed  to  have  becn'jet  in  a  marketplace  where 
sellers  and  buyers,  had  roughly  equal  bargaining 
power,  because  the  resulting  price  would  be  much 
closer  to  the  perfectly  competitive  price  than  to  a 
price  determined  in  circiunstances  where  the  sellers 
exercised  pure  monopoly  power  or  the  buyers 
exercised  pure  monopsony  power.  That  is. 
countervailing  power  has  the  effect  of  yielding  a 
more  competitive  result  than  does  the  absence  of 
such  counterveiling  power. 

Additionally,  there  was  testimony  that  directly 
contradicts  any  suggested  generalization  that  the 
repertoires  of  all  four  majors  are  necessary  as  a 
prerequisite  prior  to  undertaking  the  operation  of  a 
consumer  music  service  in  the  various  digital  music 
service  markets.  For  example,  Mr.  Roback  testified 
that  Yahoo!  was  able  to  operate  its  custom  radio 
chamiels  without  Universal  Music  for  two  years, 
even  though  Universal  may  account  for  nearly  one- 
third  of  the  market  in  terms  of  repertoire.  11/9/06 
Tr.  17:13-21  (Roback). 


Nor  does  Dr.  Jaffe  provide  any 
persuasive  evidence  to  support  a 
collusion  allegation  among  the  sellers  in 
the  interactive  webcasting  benchmark 
market.  SoundExchange  PFF  at  f  312. 
And  he  fails  to  substantiate  his  claim 
that  the  presence  of  so-called  most 
favored  nations  (“MFN”)  clauses  in 
certain  agreements  in  the  interactive 
webcasting  market  is  suggestive  of  anti¬ 
competitive  behavior.  MFN  clauses  are 
not  automatically  indicative  of  tacit 
collusion — they  may  simply  reflect  the 
need  for  price  flexibility  in  the  face  of 
uncertainty  in  long-term  contracts. 25 

In  short.  Dr.  Jaffe’s  concerns  that  the 
benchmark  market  is  not  sufficiently 
competitive  to  be  similar  to  the 
competitive  circumstances  that  prevail 
in  the  target  hypothetical  market 
amount  to  little  more  than  the 
theoretical  speculations  of  an  academic 
offering  a  quick  outline  of  possible 
criticisms  without  carefully  considering 
the  applicable  facts  or  alternative 
explanations.  We  find  that  the  available 
evidence  does  not  support  such  a  view. 

Apart  from  his  concerns  about  the 
competitive  comparability  of  the 
interactive  webcasting  market 
bei\chmark  to  the  hypothetical  target 
market,  Dr.  Jaffe  also  raises 
methodological  criticisms  of  the 
projected  rate  results  obtained  by  Dr. 
Pelcovits  from  the  latter’s  use  of 
interactive  webcasting  as  a  benchmark. 
While  raising  interesting  potential 
issues.  Dr.  Jaffe’s  critique  fails  in  its 
search  for  persuasive  evidence.  For 
example.  Dr.  Jaffe  complains  that  the 
interactivity  adjustment  made  by  Dr. 
Pelcovits  is  based  on  incorrect  and 
internally  inconsistent  assumptions — 
i.e.,  the  assumption  that  “elasticity  at 
market  equilibrium  is  the  same  for 
interactive  services  and  non-interactive 
services.”  Jaffe  WRT  at  17.  First,  it 
should  be  noted  that  even  if  Dr.  Jaffe’s 
complaint  were  supported  by  the 
record,  it  would  not  eliminate  the 
interactive  webcasting  market  as  an 
appropriate  benchmark.  As  Dr.  Pelcovits 
correctly  notes,  “if  demand  elasticity 
were  to  differ  significantly  between  the 
two  markets,  it  could  increase  the 
copyright  fee  or  decrease  it.”  Pelcovits 
WRT  at  36  n.l4.  But  we  are  not  faced 
with  that  difficulty  here  because  the 
available  evidence  tends  to  support  Dr. 
Pelcovits’  assumption  that  demand 
elasticities  were  likely  to  be  very  close 
in  the  relevant  range  of  the  demand 
curves.  SoundExchange  RFF  at  fU  117- 
118;  Pelcovits  WRT  at  25-27. 


“  At  the  same  time,  it  should  be  noted  that  Dr. 
Pelcovits  did  review  the  MFN  clauses  in  the 
agreements  in  question  and  concluded  they  were 
not  anti-competitive  or  collusive.  5/15/06  Tr. 
207:5-16  (Pelcovits). 


24094 


Federal  Register / Vol.  72,  No.  83 /Tuesday  May  1,  2007 /Rules  and  Regulations 


Dr.  Jaffe  also  contends  that  Dr. 
Pelcovits  improperly  extrapolates  fees 
for  non-subscription  or  ad-supported 
services  from  a  model  based  entirely  on 
subscription  services  because 
subscription  services  only  account  for  a 
small  percentage  of  non-interactive 
services.  Jaffe  WRT  at  22-24.  He  says, 
without  empirical  support,  that  this 
small  fraction  is  not  representative  of  all 
non-interactive  listeners.  Jaffe  WRT  at 
22-24.  The  implication  is  that  ad- 
supported  services  are  the  predominant 
business  model  now  for  non-interactive 
webcasting  and  that  ad-supported 
services  would  necessarily  pay  less  than 
subscription  services  to  use  the  same 
music  in  their  non-interactive  services 
because  their  advertising  revenues  have 
not  yet  grown  to  the  point  where  ad- 
supported  services  are  more  lucrative  on 
a  per-listener  hour  basis.  However,  this 
criticism,  besides  providing  no 
information  on  the  degree  of 
substitution  by  consumers  between  the 
subscription  and  non-subscription 
options,  fails  to  take  into  account  any 
improvement  in  ad-supported  revenues 
over  the  term  of  this  licensing  period. 
SoundExchange  PFF  at  320-321, 
323-324.  Therefore,  to  the  extent  that 
ad-supported  revenues  may  not  yet  have 
equalized  subscription  revenues  on  a 
per-listener  hour  basis  but  are  expected 
to  grow  over  the  term  of  this  applicable 
license,  SoundExchange’s  proposed 
phase-in  of  the  per-performance  rates  to 
the  level  indicated  by  the  benchmark 
analysis  represents  a  wholly  reasonable 
approach  to  dealing  with  this  potential 
issue. 

Finally,  Dr.  Jaffe  contends  that  one  or 
more  of  the  key  data  items  in  Dr. 
Pelcovits’  rate  analysis  must  be 
incorrect  because  tbeir  strict  application 
would  produce  a  negative  royalty  rate. 
Jaffe  WRT  at  20-22.  But  this  criticism 
ignores  the  profits  earned  by  interactive 
services,  or,  alternatively,  assumes 
without  basis  that  the  same  dollar 
amount  of  profit  should  be  earned  by 
services  in  the  non-interactive  market.^e 
Jaffe  WRT  at  20-21;  SoundExchange 
RFF  at  122-123.  We  find  no  merit  in 
this  flawed  critique. 

In  sum,  the  Services’  objections  to  the 
Pelcovits  benchmark  analysis  are  not 
persuasive.  This  does  not  mean  that  Dr. 
Pelcovits’  analysis  and  presentation  is 
without  any  warts.  For  example,  Dr. 
Pelcovits  failed  to  fully  account  in  his 
written  statement  for  the  reasoning 
behind  his  choice  of  variables  and  the 
functional  form  used  in  his  hedonic 
model  to  isolate  the  value  of 


Dt.  Pelcovits  also  noted  (hat  a  negative  royalty 
rate  would  be  unlikely  to  occur  in  a  dynamically 
adjusting  market.  Pelcovits  WRT  at  30. 


interactivity  to  consumers  of  online 
music  services.  But  for  the  fact  that  he 
subsequently  provided  most  of  that 
information  orally  in  response  to 
questions  from  the  Copjright  Royalty 
Judges,  5/16/2006  Tr.  267:16-276:14 
(Pelcovits),  such  an  omission  may  have 
led  to  more  serious  questions  about  this 
aspect  of  his  model.  And  a  more 
comprehensive  study  of  the  relative 
price  elasticities  of  demand  in  the 
interactive  and  non-interactive 
webcasting  markets  would  have  been  a 
welcome  addition  to  the  available 
evidence  on  this  point,  even  though  the 
available  evidence  weighed  in  Dr. 
Pelcovits’  favor.  On  the  other  hand,  the 
Copyright  Royalty  Judges  find  that  these 
critiques  are  not  sufficient  to  undermine 
the  basic  thrust  and  conclusions  of  the 
Pelcovits  benchmark  analysis. 

Moreover,  as  noted  supra  at  Section 
IV.C.l.b.ii.,  his  analysis  benefits  from 
some  general  corroborative  evidence. 

iv.  A  Flawed  Musical  Works  Benchmark 
Offered  by  Dr.  Jaffe 

We  have  also  considered  and  rejected 
Dr.  Jaffe’s  offer  of  agreements  from  the 
musical  works  marketplace  as  a 
benchmark.  This  benchmark  analysis 
appears  to  be  little  more  than  a  hasty 
attempt  to  revive  and  rehabilitate  some 
similar  arguments  that  failed  to  prevail 
in  Webcaster  I. 

The  Copyright  Royalty  Judges  find 
that  the  benchmark  analysis  offered  by 
Dr.  Jaffe  is  fatally  flawed  for  several 
reasons.  First,  Dr.  Jaffe’s  benchmark 
analysis  is  based  on  a  marketplace  in 
which,  while  the  buyers  may  be  the 
same  as  in  the  target  hypothetical 
marketplace,  the  sellers  are  different 
and  they  are  selling  different  rights. 
Therefore,  contrary  to  Dr.  Jaffe’s 
expectations  that  the  prices  paid  for  the 
rights  in  each  respective  market  dealing 
with  similar  rights  should  be  the  same, 
substantial  empirical  evidence  shows 
that  sound  recording  rights  are  paid 
multiple  times  the  amounts  paid  for  , 
musical  works  rights  in  the  markets  for 
ring  tones,  digital  downloads,  music 
videos  and  clip  samples.  Pelcovits  WRT 
at  4;  Eisenberg  WRT  at  7-14. 

Second,  the  Copyright  Royalty  Judges 
find  that  Dr.  Jaffe’s  equivalence 
argument  also  fails  because  of  his 
reliance  on  the  assumption  of  “sunk 
costs’’  as  a  justification.  This 
assumption  must  be  rejected  on  both 
theoretical  and  empirical  grounds.  Dr. 
Jaffe  claims  that,  while  the  sellers  in  his 
benchmark  market  are  not  the  same, 
they  come  to  the  negotiation  from  a 
similar  position  because  in  both  his 
proposed  benchmark  market  and  in  the 
hypothetical  target  market,  the  costs  of 
producing  the  underlying  intellectual 


property  are  “sunk.”  Jaffe  WDT  at  23. 
According  to  Dr.  Jaffe,  this  means  “there 
is  no  incremental  cost  imposed  on 
either  the  musical  work  or  sound 
recording  by  virtue  of  making  the 
underlying  intellectual  property 
available  for  digital  performance.” 

Jaffe  WDT  at  24.  As  a  matter  of  theory. 
Dr.  Jaffe’s  proposed  benchmark  analysis 
ignores  the  long-established  pattern  of 
investment  in  the  recording  industry. 
Thus,  not  only  are  there  some  initial 
sunk  investments,  but  there  is  a 
requirement  of  repeated  substantial 
outlays  year  after  year  or,  in  other 
words,  the  repeated  “sinking”  of  funds. 
If  sellers  are  faced  with  the  prospect  of 
not  recovering  such  sunk  costs,  then  the 
incentive  to  produce  such  sound 
recordings  is  diminished.  And  the 
record  is  replete  with  evidence  of  a 
substantially  greater  investment  of  this 
type  in  sound  recordings  as  compared  to 
musical  works.  SoundExchange  PFF  at 
11^449-461.  Furthermore,  recording 
companies  will  necessarily  make  future 
investment  decisions  based  on  their  best 
estimates  of  the  revenue  sources 
available  to  them  in  the  future  from  all 
sources  including  revenue  streams 
derived  from  the  non-interactive 
webcasting  of  sound  recordings.^o 
SoundExchange  PFF  at  f  478; 
Brynjolfsson  WRT  at  6—8.  Thus,  to 
suggest  that  they  ignore  such  costs  in 
their  approach  to  pricing  makes  little 
sense.  It  would  be  tantamount  to 
suggesting  that  services  such  as  Yahoo! 
or  AOL  or  Microsoft  would  never 
consider  the  cost  of  their  research  and 
development  programs  when  pricing 
their  products.^^  In  short,  we  decline  to 
accept  Dr.  Jaffe’s  “sunk  costs” 
justification  for  his  proposed 
benchmark. 


^'Curiously,  at  this  point  in  his  analysis  Dr.  Jaffe 
appears  to  back  away  from  his  insistence  on  a 
“competitive”  market  because  to  maintain  that 
position  would  lead  to  a  logically  inconsistent 
result  in  his  benchmark  analysis.  Since,  in  a 
perfectly  competitive  market  situation,  price  at 
equilibrium  is  equal  to  marginal  cost,  then, 
logically,  the  price  for  the  rights  in  question  could 
be  no  higher  than  zero.  Therefore.  Dr.  Jaffe  opts  for 
a  necessarily  difrerent  undefined  market  structure 
by  saying  that  here,  even  though  the  price  should 
be  zero,  the  resulting  royalty  would  be  some  greater 
amount  apparently  determined  by  the  relative 
bargaining  power  of  the  buyers  and  sellers.  Jaffe 
WDT  at  26.  If  this  benchmark  market  results  in  a 
prfce  that  is  higher  than  what  is  expected  under 
perfectly  competitive  conditions,  then  clearly  the 
sellers  must  be  exercising  some  degree  of  market 
power. 

In  other  words,  this  is  not  just  a  static  process 
concerned  with  recouping  past  investment  costs, 
but  a  dynamic  economic  process  concerned  with 
obtaining  greater  resources  for  future  creative 
efforts. 

Indeed,  even  Dr.  Jaffe  concedes  that  the  costs 
of  sound  recordings  not  yet  created  are  not  sunk. 
6/28/06  Tr.  99:7-101-7  (Jaffe). 
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Third,  there  is  ample  empirical 
evidence  in  the  record  from  other 
marketplaces  to  controvert  Dr.  Jaffe’s 
premise  that  the  market  for  sound 
recordings  and  the  market  for  musical 
works  are  necessarily  equivalent. 
SoundExchange  PFF  at  ^*D  483-495. 

For  all  these  reasons,  the  Copyright 
Royalty  Judges  find  that  Dr.  Jaffe’s 
proffered  benchmark  is  not  useful  to  our 
determination  of  an  appropriate 
benchmark  from  which  to  derive 
applicable  rates.  We,  therefore,  adhere 
to  the  Pelcovits  benchmark  analysis  as 
a  superior  tool  for  that  purpose. 

V,  Other  Proposed  Benchmarks  Rejected 

One  other  benchmark  was  proposed 
in  this  proceeding  by  a  commercial 
party.  SBR  Creative  Media,  Inc.  claims 
analog  over-the-air  broadcast  music 
radio  as  its  benchmark,  with  reference 
to  musical  composition  royalties  paid 
by  such  broadcasters  to  the  performing 
rights  organizations.  SBR  Creative 
Media,  Inc.  Rahn  WDT  at  11.  We  find 
that  this  is  virtually  the  same 
benchmark  as  that  proposed  by  Dr.  Jaffe 
on  behalf  of  the  Services  and  rejected  in 
Webcaster  1.  67  FR  45246-7  (July  8, 
2002).  SBR  does  nothing  to  remedy  the 
deficiencies  from  which  this  proposed 
benchmark  was  shown  to  suffer  in 
Webcaster  I.  Furthermore,  this  proposed 
benchmark  suffers  from  the  same 
deficiencies  we  find  fatal  with  respect  to 
Dr.  Jaffe’s  proposed  benchmark 
discussed  supra  at  Section  IV.C.l.b.iv. 
For  all  these  reasons,  the  Copyright 
Royalty  Judges  find  that  the  SBR 
Creative  Media,  Inc.  proffered 
benchmark  is  not  useful  to  our 
determination  of  an  appropriate 
benchmark  from  which  to  derive 
applicable  rates  and,  therefore,  adhere 
to  the  Pelcovits  benchmark  analysis  as 
a  superior  tool  for  that  purpose. 

c.  Conclusion:  The  Interactive 
Webcasting  Market  Benchmark  Provides 
the  Best  Benchmark  for  Setting 
Commercial  Rates  Without  Further 
Adjustment  for  Either  Substitution  or 
Promotion  Factors  or  the  Relative 
Contributions  Made  by  the  Copyright 
Owners  and  Webcasting  Services  in 
Bringing  the  Copyrighted  Works  and  the 
Services  to  the  Public 

As  discussed  supra  at  Section 
IV'.C.l.a.,  the  “willing  buyer/willing 
seller  standard”  in  the  Copyright  Act 
encompasses  consideration  of 
economic,  competitive  and 
programming  information  presented  by 
the  parties,  including  (1)  the 
promotional  or  substitution  effects  of 
the  use  of  webcasting  services  by  the 
public  on  the  sales  of  phonorecords  and 
(2)  the  relative  contributions  made  by 


the  copyright  owner  and  the  webcasting 
service  with  respect  to  creativity, 
technology,  capital  investment,  cost  and 
risk  in  bringing  the  copyrighted  work 
and  the  service  to  the  public.  Because 
we  adopt  a  benchmark  approach  to 
determining  the  rates,  we  agree  with 
Webcaster  1  that  such  considerations 
“would  have  already  been  factored  into 
the  negotiated  price”  in  the  benchmark 
agreements.  67  FR  45244  (July  8,  2002). 
Therefore,  such  considerations  have 
been  reviewed  by  the  Copyright  Royalty 
Judges  in  our  determination  of  the  most 
appropriate  benchmark  from  which  to 
set  rates.  Nevertheless,  we  have  also 
further  reviewed  the  evidence  bearing 
on  these  considerations  to  determine  if 
the  benchmark  agreements  require  any 
further  adjustment  based  on  any 
evidence  of  differences  between  the 
benchmark  market  and  the  target 
hypothetical  market. 

We  find  that  no  further  adjustment  is 
necessary  to  the  Pelcovits  benchmark 
analysis  to  account  for  any  of  these 
considerations.  Dr.  Pelcovits  explicitly 
examined  the  promotion  and 
substitution  issues  and  ultimately  found 
no  empirical  evidence  to  suggest  a  net 
substitution/ promotion  difference 
between  the  interactive  and  the  non¬ 
interactive  marketplaces.  Pelcovits  WRT 
at  17-27.  Because  only  the  relative 
difference  between  the  benchmark 
market  and  the  hypothetical  target 
market  would  necessitate  an 
adjustment,  the  absence  of  solid 
empirical  evidence  of  such  a  difference 
obviates  the  need  for  such  further 
adjustment.  Furthermore,  even  if  the 
absolute  levels  of  promotion/ 
substitution  in  the  non-interactive 
market  alone  were  somehow  relevant,  as 
the  Services  apj>ear  to  suggest,  we  find 
that  ftie  Services  presented  no 
acceptable  empirical  basis  for 
quantifying  promotion/substitution  for 
purposes  of  adjusting  rates  in  that 
market.^" 

Similarly,  the  parties’  evidence  with 
respect  to  the  relative  contributions 


30  For  example,  the  Radio  Broadcasters 
strenuously  assert  that  over-the-air-radio  is 
promotional  and  therefore  that  simulcasting  must 
be  promotional.  But  they  present  no  persuasive 
evidence  that  would  be  useful  for  quantifying  the 
magnitude  of  this  asserted  effect  either  for  over-the- 
air-radio  or  for  non-interactive  webcasting  and 
deriving  a  method  for  translating  such  magnitudes 
into  a  rate  adjustment.  Indeed,  the  quality  of 
evidence  presented  by  the  Services  on  this  issue 
consisted  largely  of  assertions,  recollections  of 
conversations  clearly  evidencing  common 
“puffing”  in  a  business  context,  or  anecdotes 
recounting  subjective  opinions.  On  a  similar  record, 
Webcaster  I  found  no  basis  for  a  downward 
adjustment  of  the  simulcast  rate  to  account  for  the 
promotional  value  associated  with  ovpr-the-air 
broadcasts  because  the  net  impact  was 
indeterminate.  67  FR  45255  (July  8,  2002). 


made  by  the  copyright  owner  and  the 
webcasting  service  with  respect  to 
creativity,  technology,  capital 
investoent,  cost  and  risk  in  bringing  the 
copyrighted  work  and  the  service  to  the 
public  does  not  persuade  us  that  any 
further  adjustment  needs  to  be  made  to 
the  Pelcovits  benchmark  to  account  for 
quantifrable  differences  related  to  these 
factors.  We  find  that  such  factors  are 
implicitly  accounted  for  in  the  rates  that 
result  from  negotiations  between  the 
parties  in  the  benchmark  marketplace. 
Moreover,  because  only  the  relative 
difference  between  the  benchmark 
market  and  the  hypothetical  target 
market  would  necessitate  an 
adjustment,  the  absence  of  solid 
empirical  evidence  of  such  a  difference 
obviates  the  need  for  such  further 
adjustment. 

Finally,  the  Radio  Broadcasters  seek 
to  differentiate  their  simulcasting 
operations  from  the  operations  of  other 
commercial  webcasters  and,  thereby, 
obtain  a  different,  lower  royalty  rate. 

The  record  before  us  fails  to  persuade  us 
that  these  simulcasters  operate  in  a 
submarket  separate  from  and  non¬ 
competitive  with  other  commercial 
webcasters.  Indeed,  there  is  substantial 
evidence  to  the  contrary  in  the  record 
indicating  that  commercial  webcasters 
such  as  those  represented  by  DiMA  in 
this  proceeding  and  simulcasters  such 
as  those  represented  by  Radio 
Broadcasters  in  this  proceeding  regard 
each  other  as  competitors  in  the 
marketplace.  SoundExchange  PFF  at 
mi  1107-1110.  Therefore,  the  Copyright 
Royalty  Judges  do  not  find  a  basis  for 
setting  a  different,  lower  rate  for  these 
simulcasters  as  compared  to  other 
commercial  webcasters.  Webcaster  I,  at 
67  FR  45255,  45272  (July  8,  2002), 
reached  a  similar  conclusion  in  finding 
no  basis  for  treating  these  simulcasters 
any  differently  with  respect  to  the  per 
performemce  commercial  rate,  and  we 
find  no  facts  to  persuade  us  of  a  change 
in  circumstance  since  then. 

d.  Rates  and  Minimum  Fees  Applicable  . 
to  Commercial  Webcasters 

i.  Determination  of  Per  Play  Rates  for 
Commercial  Webcasters 

Because  we  find  that  the  interactive 
webcasting  market  is  a  benchmark  with 
characteristics  reasonably  similar  to 
non-interactive  webcasting,  particularly 
after  Dr.  Pelcovits’  final  adjustment  for 
the  difference  in  interactivity,  the 
Copyright  Royalty  Judges  find  that  this 
benchmark  supports  the  explicit  annual 
usage  rates  proposed  by 


For  the  reasons  indicated  supra  at  Section 
IV.B.l,  only  usage  rates  are  determined. 
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SoundExchange.  Therefore,  we  find  that 
the  per  play  rate  applicable  to  each  year 
of  the  license  for  Commercial 


Webcasters  is  as  follows:  a  per  play 
rate  of  $.0008  for  2006,  a  per  play  rate 
of  $.0011  for  2007,  a  per  play  rate  of 


$.0014  for  2008,  a  per  play  rate  of 
$.0018  for  2009  and  a  per  play  rate  of 
$.0019  for  2010.33 


Other  programming 

1 

Broadcast  simulcast  programming 

Non-music 

programming 

Prior  Fees  . 

$0.0117  per  ATH  . 

$0.0088  per  ATH  . 

$0.0008  per  ATH. 

2006  . 

$0.0123  per  ATH  . 

$0.0092  per  ATH . 

$0.001 1  per  ATH. 

2007  . 

$0.0169  per  ATH  . .*. . 

$0.0127  per  ATH  . 

$0.0014  per  ATH. 

Note:  See  footnote  33 


We  find  no  basis  for  making  further 
adjustments  to  this  usage  rate  to  reflect 
inflation  3^  or  bundling.  35 

We  are  persuaded  by  the  evidence  in 
the  record  to  apply  these  usage  rates 
without  any  further  adjustment  for 
wireless  transmission  to  all  Commercial 
Webcasters.  While  SoundExchange’s 
proposed  rates  included  a  25% 
premium  for  “wireless  services,”  the 
Copyright  Royalty  Judges  find  no 
persuasive  basis  in  the  record  for  such 
a  so-called  “mobility  premium.”  The 
proposed*wireless  premium  was  not 
grounded  on  the  Pelcovits  benchmark 
analysis  that  underlies 
SovmdExchange’s  primary  rate  proposal. 
Indeed,  Dr.  Pelcovits  specifically 
declined  to  do  so  because  of  the  absence 
of  any  data  on  mobile  interactive 
services.  Pelcovits  WDT  at  69-61.  The 
alternative  data  offered  by  Dr.  Pelcovits 
on  this  issue  is  not  persuasive.  Most  of 
the  relatively  limited  data  he  offers  fails 
to  address  salient  differences  between 
the  markets  and  products  represented 
by  that  data  and  the  non-interactive 
webcasting  market  and  its  product 
offerings.  In  addition,  SoundExchange 
fails  to  provide  any  persuasive  evidence 
that  a  music  service  delivered  to  a 
tethered  laptop  computer  via  the 


Commercial  Webcasters  include  such  licensees 
who  are  eligible  nonsubscription  transmission 
services  or  new  subscription  services,  irrespective 
of  whether  they  transmit  music  in  large  part  or  in 
small  part. 

The  Judges  recognize  that  a  smooth  transition 
from  the  prior  fee  regime  to  the  new  fee  structure 
adopted  by  the  Judges  hereinabove  may  be  aided  by 
permitting  the  limited  use  of  an  ATH  calculation 
option.  Such  a  transition  option  enhances  the 
ability  of  some  Services  to  effectuate  speedy 
payments  and,  in  so  doing,  improves  the  ability  of 
copyright  owners  to  more  quickly  obtain  monies 
due.  In  short,  such  a  transition  measure  is 
reasonably  calculated  to  facilitate  a  smooth,  speedy 
transition  to  the  new  fee  structure  adopted 
hereinabove  by  the  Judges.  Therefore,  the  usage  fee 
structure  established  in  this  Final  Determination 
will  continue  use  of  an  ATH  option  for  timely 
payment  of  fees  due  for  the  years  2006  and  2007. 
See  table  near  footnote  33  reference. 

The  following  Aggregate  Tuning  Hours  (ATHJ 
usage  rate  calculation  options  will  be  available  for 
the  transition  period  of  2006  and  2007:  Note:  [See 
table  for  footnote  33  above]  where  “Non-Music 
Programming”  is  defined  as  Broadcaster 
programming  reasonably  classified  as  news,  talk, 
sports  or  business  programming:  “Broadcast 


Internet  is  valued  differently  in  the 
marketplace  than  the  same  music 
service  delivered  to  a  laptop  computer 
via  the  Internet  over  private  or  public 
wireless  Internet  networks  using 
Wireless  Fidelity  (“WiFi”)  technology. 
SoundExchange’s  proposal  to  exempt 
wireless  transmissions  over  “personal, 
short  range  residential  networks'”  firom 
its  proposed  wireless  premium  also 
underlines  its  own  recognition  of  the 
absence  of  a  difference. 
SoundExchange’s  Revised  Rate  Proposal 
{filed  September  29,  2006)  at  7. 
Therefore,  on  the  record  before  us,  we 
do  not  find  a  sufficient  basis  to  support 
a  proposed  premium  for  the  wireless 
transmission  of  non-interactive 
webcasts.  36 

ii.  Determination  of  Minimum  Fee  for 
Commercial  Webcasters 

Under  17  U.S.C.  114(f)(2)(B),  the 
Copyright  Royalty  Judges  are  directed  to 
set  a  minimiun  fee  for  each  type  of 
service.  SoundExchange  points  out  that 
the  Webcaster  I  CARP  noted  that  one 
purpose  of  the  minimum  fee  was  to 
“protect  against  a  situation  in  which  a 
licensee’s  performances  are  such  that  it 
costs  the  license  administrator  more  to 
administer  the  license  than  it  would 


Simulcast  Programming”  is  defrned  as  Broadcaster 
simulcast  progranuning  not  reasonably  classified  as 
news,  talk,  sports  or  business  programming;  and 
“Other  Programming”  is  defined  as  programming 
other  than  «ither  Broadcaster  simulcast 
programming  or  Broadcaster  programming 
reasonably  classified  as  news,  talk,  sports  or 
business  programming. 

We  do  not  find  that  the  benchmark  supports  an 
additional  Consumer  Price  IndeX' adjustment  to  the 
usage  rate  in  2010.  No  evidence  has  been  submitted 
by  SotmdExchange  to  support  this  additional 
adjustment  by  what  is,  at  this  point  in  time,  an 
indeterminate  amount. 

We  find  that  a  usage  rate  is  more  directly 
reflective  of  the  rights  being  licensed  than  other 
alternative  rate  metrics.  See  supra  at  Section  IV.B. 
Moreover,  the  evidence  presented  fails  to  persuade 
us  that  receiving  a  music  service  as  part  of  a  bundle 
of  services  necessarily  results  in  a  higher  valuation 
of  that  music  service  by  the  consumer  than  if  it  had 
been  delivered  as  a  non-bundled  service.  For 
example,  SoundExchange's  claim  for  an  uplifted 
rate  for  bundled  services  is  supported  by  only  one 
custom  radio  agreement  addressing  bundled 
services  and  that  agreement  is  specifically 
identified  by  its  expert.  Dr.  Pelcovits,  as  part  of  a 
class  of  agreements  that  are  “not  a  good 


receive  in  royalties”  and  another 
purpose  was  “to  capture  the  intrinsic 
value  of  the  licensee’s  access  to  the  full 
blanket  license,  irrespective  of  whether 
the  service  actually  transmits  any 
performances,”  SoundExchange  PFF  at 
TI 1349.  We  find  no  evidence  in  the 
record  that  establishes  an  amount  for 
such  an  “intrinsic  vahie”  and,  therefore, 
focus  on  the  administrative  cost  issue. 
Here  again,  we  are  provided  with  little 
evidence  of  the  administrative  cost  per 
licensee,37  especially  for  a  webcaster 
who  may  be  generating  few  royalties. 
The  benchmark  marketplace  agreements 
generally  provide  for  substantial 
advance  annual  minimum  fees  that  are 
non-refundable,  but  recoupable  against 
future  royalties.  As  compared  to  these 
amounts,  SoundExchange’s  proposal  of 
an  annual  non-refundable,  but 
recoupable  $500  minimum  per  channel 
or  station  payable  in  advance  is  a 
substantially  smaller  amount. 
SoundExchange  Revised  Rate  Proposal 
(filed  September  29,  2006).  Even  though 
its  proposed  minimum  fee  is  low, 
SoundExchange  must  anticipate  that  it 
will  cover  its  administrative  costs  even 
in  the  absence  of  royalties.  Therefore, 
we  find  SoundExchange’s  minimum 
annual  fee  proposal  is  reasonable  and 


benchmark.”  Pelcovits  WRT  at  35  n.43.  Therefore, 
we  find  no  sufficient  basis  upon  which  to 
determine  a  different  usage  rate  for  bundled 
services  as  compared  to  non-bundled  services. 

We  are  also  troubled  by  SoundExchange's 
proposal  to  apply  the  wireless  premium  even  in 
cases  where  the  service  cannot  “distinguish 
between  transmissions  to  wireless  devices  and  fixed 
line  devices.”  This  proposal  is  not  supported  by 
any  evidence  that  a  presumption  of  “wireless” 
transmission  ought  to  apply.  To  the  contrary, 
floundExchange’s  own  witness,  James  Griffin 
admits  that,  at  least  in  some  cases,  webcasters 
simply  may  not  be  able  to  distinguish  between 
transmissions  to  wireless  devices  and  fixed  line 
devices.  Griffin  WDT  at  32. 

At  the  same  time,  there  is  evidence  that  the 
royalty  collection  and  distribution  operations 
performed  by  SoundExchange  consist  of  substantial 
work,  such  as  processing  payments  and  reports  of 
use,  matching  information  received  from  licensees 
with  information  on  copyright  owners  and 
performers,  undertaking  related  research  and 
quality  assurance  work,  allocating  and  distributing 
royalties  and  resolving  errors  or  disputes.  See 
Kessler  WDT  at  3-16. 
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applicable  to  Commercial  Webcasters.^® 
Moreover,  since  this  flat  dollar 
minimum  fee  is  not  adjusted  over  the 
term  of  the  license  to  reflect  the  impact 
of  inflation,  this  minimum  fee  is  likely 
to  have  a  declining  financial  impact  on 
the  costs  of  the  Services  over  the  term 
of  the  license.  Therefore,  we  determine 
that  a  minimum  fee  of  an  annual  non- 
refundable,  but  recoupable  $500 
minimum  per  channel  or  station 
payable  in  advance  is  reasonable  over 
the  term  of  this  license. 

2.  Noncommercial  Webcasters 

a.  The  Willing  Buyer/Willing  Seller 
Standard  Revisited 
As  previously  noted  hereinabove, 
supra  at  Section  IV. A.,  the  Copyright 
Act  requires  that  the  Copyright  Royalty 
Judges  establish  rates  for  the  section  114 
performance  license  that  “most  clearly” 
represent  those  “that  would  have  been 
negotiated  in  the  marketplace  between  a 
willing  buyer  and  a  willing  seller.”  Both 
cop3n'ight  owners  and  noncommercial 
services  agree  that  the  best  approach  to 
determining  what  rates  would  apply  in 
such  a  hypothetical  marketplace  is  to 
look  to  comparable  marketplace 
agreements  as  “benchmarks”  indicative 
of  the  prices  to  which  willing  buyers 
and  willing  sellers  in  this  marketplace 
would  agree.  However,  the  copyright 
owners  and  the  noncommercial  services 
disagree  on  an  appropriate  benchmark. 


Webcaster  I  found  a  $500  minimum  annual  fee 
per  licensee  to  be  reasonable  in  light  of  the  CARP’S 
reasoning  that  the  RIAA  would  not  have  negotiated 
a  minimum  fee  that  failed  to  cover  at  least  its 
administrative  costs.  67  FR  45262-3  (July  8,  2002). 
In  the  agreement  to  push  forward  rates  and  terms 
ill  2003,  commercial  webcasters  and 
SoundExchange  agreed  that  minimum  annual  fees 
would  equal  $2500,  or  $500  per  channel  or  station, 
but  in  no  event  less  than  $500  per  licensee.  37  CFR 
262.3(d)(2).  Again,  it  is  reasonable  to  anticipate  that 
SoundExchange  would  not  have  negotiated  a 
minimum  fee  that  failed  to  cover  at  least  its 
administrative  costs. 

^This  $500  minimum  fee  is  applicable  to  each 
individual  station  and  each  individual  channel, 
including  each  individual  "side  channel" 
maintained  by  broadcasters.  “Side  channels”  are 
channels  on  the  website  of  a  broadcaster  that 
transmit  eligible  transmissions  that  are  not 
simultaneously  transmitted  over-the-air  by  the 
broadcaster.  Thus,  a  broadcaster  who  transmits  one 
simulcast  over  the  Internet  and  also  transmits  an 
eligible  transmission  over  one  side  channel  is 
subject  to  a  minimum  fee  of  $500  for  each 
respective  transmission,  for  a  total  in  this  example 
of  $1,000.  In  other  words,  the  minimum  fee  is 
separately  applicable  to  each  side  charmel.  We  find 
no  basis  in  the  record  for  distinguishing  between 
side  channels  and  other  stations  or  channels  with 
respect  to  a  minimum  fee  that  reflects  the  costs  of 
license  administration.  We  have  found, 
hereinabove,  that  SoundExchange's  proposal  of  a 
$500  minimum  fee  for  such  administration  is 
clearly  reasonable.  Further,  such  administration 
costs  will  align  more  clearly  with  per  station  or  per 
channel  reports  of  use  where  sudi  reports  of  use  are 
submitted  in  satisfaction  of  recordkeeping 
requirements. 


The  copyright  owners  insist  there  is 
no  basis  to  apply  a  benchmark  other 
than  that  used  in  the  commercial 
market;  and  consequently,  they 
maintain  that  the  rates  supported  by  the 
interactive  benchmark  analysis  apply 
with  equal  force  to  Commercial  and 
Noncommercial  Webcasters. 
SoundExchange’s  Revised  Rate  Proposal 
(filed  September  29,  2006).  The 
Noncommercial  Webcasters,  on  the 
other  hand,  maintain  that  they  are 
distinguishable  from  commercial 
services  and,  as  such,  require  a 
different,  lower  rate.  In  effect,  they 
claim  to  be  different  buyers  and,  hence, 
a  different  benchmark  should  be 
consulted.  Joint  Noncommercial  PFF’*® 
at  ^  10;  Joint  Proposed  Findings  of  IBS 
and  WHRB  at  9-15.  The  Noncommercial 
Webcasters  propose  lower  rates, 
described  supra  at  Section  IV.B.2.,  based 
on  several  alternative  benchmarks-!  1) 
the  musical  works  rates  applicable  to 
over-the-air  broadcasting  pursuant  to 
section  118  of  the  Copyright  Act  and  (2) 
rates  loosely  related  to  the  2001  NPR- 
SoundExchange  agreement  which 
covered  streaming  from  1998  to  2004 
(SERV-D-X  157).  Joint  Noncommercial 
PFF  at  U  35;  NRBNMLC  PFF  at  ’ll  52. 

Based  on  the  available  evidence,  we 
find  that,  up  to  a  point,  certain 
“noncommercial”  webcasters  may 
constitute  a  distinct  segment  of  the  non¬ 
interactive  webcasting  market  that  in  a 
willing  buyer/willing  seller  hypothetical 
marketplace  would  produce  different, 
lower  rates  than  we  have  determined 
hereinabove  for  Commercial 
Webcasters.  A  segmented  marketplace 
may  have  multiple  equilibrium  prices 
becausejt  has  multiple  demand  curves 
for  thd  same  commodity  relative  to  a 
single  supply  curve.  An  example  of  a 
segmented  market  is  a  mcU'ket  for 
electricity  with  different  prices  for 
commercial  users  and  residential  users. 
In  other  words,  price  differentiation  or 
price  discrimination  is  a  feature  of  such 
markets.  The  multiple  demand  curves 
represent  distinct  classes  of  buyers  and 
each  demand  curve  exhibits  a  different 
price  elasticity  of  demand.  By 
deflnition,  if  the  commodity  in  question 
derives  its  demand  from  its  ultimate 
,use,  then  the  marketplace  can  remain 
segmented  only  if  buyers  are  unable  to 
transfer  the  commodity  easily  among 


'“’The  "Joint  Noncommercial  Proposed  Findings 
of  Fact  and  Conclusions  of  Law”  were  submitted  by 
National  Public  Radio,  Corporation  For  Public 
Broadcasting-Qualified  Stations,  the  National 
Religious  Broadcasters  Noncommercial. Music 
License  Committee  ("NRBNMLC”),  and  Collegiate 
Broadcasters,  Inc. 


ultimate  uses.  Put  another  way,  each 
type  of  ultimate  use  must  be  different.**^ 

Certainly,  there  is  a  significant  history 
of  Noncommercial  Webcasters  such  as 
NPR  and  the  copyright  owners  reaching 
agreement  on  rates  that  were 
substantially  lower  than  the  applicable 
commercial  rates  over  the 
corresponding  period.  See,  for  example, 
the  2001  NPR-SoundExchange 
agreement  which  covered  streaming 
from  1998  to  2004  (SERV-D-X  157). 
And,  even  though  SoundExchange 
offers  no  formal  proposal  exempting  any 
Noncommercial  Webcasters  from  its 
proposed  commercial  rates,  its  own 
economic  expert  suggests  a  continuation 
of  differentiated  rates  where  the  service 
offered  by  such  Noncommercial 
Webcasters  does  not  appear  to  pose  any 
threat  of  making  serious  inroads  into  the 
business  of  those  services  paying  the 
commercial  rate.  Brynjolfsson  WRT  at 
42.  Dr.  Brynjolfssoii  suggests  a  cap  on 
listeners  beyond  which  Noncommercial 
Webcasters  would  no  longer  enjoy  the 
lower  rate  in  order  to  reduce  “the 
chance  that  small  noncommercial 
stations  will  cannibalize  the  webcasting 
market  more  generally”  and  thereby 
adversely  affect  the  value  of  the  digital 
performance  right  in  sound  recordings. 
Id.  SoundExchange  does  not  disavow 
Dr.  Brynjolfsson’s  testimony  on  this 
point,  even  citing  it  in  its  proposed 
findings  of  fact.  In  short, 
SoundExchange  cem  itself  envision 
circumstances  under  which  a 
continuation  of  some  regime  of 
differentiated  prices  would  continue. 

The  Copyright  Royalty  Judges  also  can 
envision  such  circumstances.  But,  as  a 
matter  of  pure  economic  rationale  based 
on  the  willing  buyer/ willing  seller 
standard,  those  circumstances 
undoubtedly  must  include  safeguards  to 
assure  that,  as  the  submarket  for 
noncommercial  webcasters  that  can  be 
distinguished  from  commercial 
webcasters  evolves,  it  does  not  simply 
converge  or  overlap  with  the  submarket 


See  for  example,  Burkett,  John  P., 
Microeconomics;  Optimization,  Experiments  and 
Behavior,  (Oxford  University  Press,  2006)  at  162  for 
an  introductory  microeconomic  description  of  price 
discrimination.  Typically,  the  submarket 
characterized  by  lesser  price  elasticity  will  exhibit 
a  higher  price.  All  the  economists  who  testified  in 
this  proceeding  for  both  the  Services  and  the 
copyright  owners  generally  agreed  with  this 
description.  See,  for  example,  5/16/06  Tr.  222:19- 
223:5  (Pelcovits);  11/21/06  Tr.  14:20-15:11 
(Brynjolfsson);  11/8/06  Tr.  63:4-64:8  (Jaffe);  Picard 
WRT  at  2-7,  11/13/06  Tr.  191:5-196:1  (Picard).  For 
an  introductory  discussion  of  price  discrimination 
in  copyright  markets,  see  Congressional  Budget 
Office,  Copyright  Issues  in  Digital  Media,  August 
2004  at  23-24  or  Landes,  William  M.  and  Richard 
A.  Posner,  the  Economic  Structure  of  Intellectual 
Property  Law,  (Cambridge,  MA;  The  Belnap  Press 
of  the  Harvard  University  Press,  2003)  at  374-78, 
389-90. 


24098 


Federal  Register / Vol.  72,  No.  83 /Tuesday  May  1,  2007 /Rules  and  Regulations 


for  commercial  webcasters  and  their 
indistinguishable  noncommercial 
counterparts. 

The  Copyright  Royalty  Judges  have 
reached  this  view  after  a  careful 
consideration  of  the  characteristics  that 
help  to  delineate  the  noncommercial 
submarket,  juxtaposed  against  evidence 
in  the  record  that  those  characteristics 
may  be  changing  for  at  least  some 
members  of  the  submarket.  For  example, 
the  noncommercial  broadcasters  cite  a 
myriad  of  characteristics  that  they  claim 
set  them  apart  firom  commercial 
broadcasters.  Noncommercial  licensees 
are  non-profit  organizations.  Johnson 
WDT  at  II 5;  Papish  WDT  at  4, 12; 
Robedee  WDT  at  %  2;  6/27/06  Tr.  63:1- 
21  (SternJ;  8/7/06  Tr.  13:11-17,  21:10- 
12  (Kass).  The  noncommercial 
webcasters’  mission  is  to  provide 
educational,  cultural,  religious  and 
social  programming  not  generally 
available  on  commercial  venues.  See, 
for  example.  Stern  WDT  at  4  and  8/1/ 

06  Tr.  21:11-22:1  (Johnson). 
Noncommercial  webcasters  have 
different  sources  of  funding  than  ad- 
supported  commercial  webcasters-such 
as  listener  donations,  corporate 
underwriting  or  sponsorships,  and 
university  funds.  Joint  Noncommercial 
PFF  at  il  20.  The  implication  is  that 
noncommercial  webcasters  do  not 
compete  with  commercial  webcasters. 
But  as  webcasting  has  developed,  some 
of  these  traits  have  become  blurred. 
Public  and  collegiate  radio  stations  no 
longer  necessarily  face  a  limited 
geographic  audience,  but  rather  their 
music  programming  is  geographically 
unbounded  so  that  such  stations  may 
compete  with  commercial  webcasters 
even  “worldwide.”  SoundExchange  PFF 
at  ^Tl'1105,  1185.  Some  college  radio 
stations  use  the  Live365  service  to 
stream  their  simulcasts,  making  them 
just  another  consumer  choice  available 
on  Live365  together  with  numerous 
commercial  stations.  SoundExchange 
PFF  at  ^  1186.  Commercial  Webcasters 
view  Noncommercial  Webcasters  as 
competition  for  an  audience  interested 
in  listening  to  music.  SoundExchange 
PFF  at  TI 1116.  And  some 
Noncommercial  Webcasters,  such  as 
NPR,  may  view  Commercial  Webcasters 
as  their  competition  for  audience  as 
well.  SoundExchange  PFF  at  H  1170. 
Some  noncommercial  stations  have 
adopted  programming  previously  found 
on  commercial  stations  for  use  on 
noncommercial  side  channels  or 
expanding  the  use  of  side  channels  as 
music  outlets.  SoundExchange  PFF  at 
TlTl  1117, 1123.  Music  programming 
found  on  noncommercial  stations 
competes  with  similar  music 


programming  found  on  commercial 
stations.  SoundExchange  PFF  at  T1 1122, 
SoundExchange  RFF  at  f  284. 
Sponsorships  appear  to  monetize 
webcasting  in  a  fashion  similar  to 
advertising.  SoundExchange  PFF  at 
n  1130, 1134,  1166.  Some 
noncommercial  stations  use  the 
functional  equivalent  of  marketing 
materials  that  emphasize  the  size, 
income  and  demographics  of  their 
audience  in  much  the  same  manner  that 
commercial  stations  make  their 
advertising  sales  pitches. 
SoundExchange  PFF  at  1135,  1142. 

In  other  words,  as  webcasting  has 
evolved,  some  convergence  between 
some  noncommercial  webcasters  and 
commercial  webcasters  can  be  observed 
ultimately  resulting  in  competition  for 
audience.  Brynjolfsson  WRT  qt  40—41. 
To  the  extent  such  competition  occurs, 
market  segmentation  breaks  down, 
obviating  the  need  for  a  separate  lower 
royalty  rate. 

b.  Proposed  Benchmarks  and  Other 
Relevant  Evidence 

The  copyright  owners  take  the 
position  that  the  same  benchmark 
applies  to  the  noncommercial  and  the 
commercial  services  in  the  marketplace. 
Consequently,  they  maintain  that  the 
rates  supported  by  the  interactive 
benchmark  analysis  discussed  supra  at 
Section  IV.C.l.b.i.  apply  with  equal 
force  to  Commercial  and 
Noncommercial  Webcasters.  Because  we 
have  found  that,  up  to  a  point, 
“noncommercial”  webcasters,  may 
constitute  a  segment  of  the  non¬ 
interactive  webcasting  market  that  in  a 
willing  buyer-willing  seller  hypothetical 
marketplace  would  produce  different, 
lower  rates  than  we  have  determined 
hereinabove  for  Commercial 
Webcasters,  we  necessarily  find  that  the 
benchmark  proposed  by  the  copyright 
owners  is  applicable  to  only  some 
Noncommercial  Webcasters  (i.e.,  those 
that  cannot  be  clearly  distinguished 
from  their  commercial  counterparts).  In 
other  words,  the  copyright  owners’ 
benchmark  does  not  apply  to  those 
Noncommercial  Webcasters  that  can  be 
said  to  constitute  a  distinct  submarket 
in  the  non-interactive  marketplace.  The 
interactive  market  benchmark  analysis 
is  based  on  agreements  in  which  all  of 
the  services  are  Commercial  Webcasters. 
There  are  no  agreements  that  form  part 
of  that  analysis  that  would  adequately 
gauge  what  a  Noncommercial  Webcaster 
in  a  distinctly  different  submarket 
would  be  willing  to  pay  as  a  willing 
buyer  for  the  rights  at  issue  in  this 
proceeding. 

The  Noncommercial  Webcasters  offer 
several  alternative  benchmarks 


applicable  to  all  noncommercial 
Services  without  distinction  as  well:  (1) 
The  musical  works  rates  applicable  to 
over-the-air  broadca.sting  pursuant  to 
section  118  of  the  Copyright  Act  and  (2) 
rates  loosely  related  to  the  2001  NPR- 
SoundExchange  agreement  which 
covered  streaming  from  1998  to  2004 
(SERV-D-X  157).  We  find  neither  of 
these  approaches  adequately  deals  with 
the  segmented  marketplace. 

First,  the  Noncommercial  Webcasters 
would  apply  the  rates  determined  using 
their  benchmarks  to  all  noncommercial 
Services,  irrespective  of  whether  they 
were  part  of  a  submarket  in  the 
marketplace  for  non-interactive 
webcasting  that  was  distinctly  different 
from  commercial  non-interactive 
webcasting. 

Second,  even  within  a  distinctly 
different  submarket,  the  benchmarks 
proposed  by  the  Noncommercial 
Webcasters  suffer  from  serious  flaws. 

For  example,  the  musical  works 
benchmark  proposed  by  the  Services  is 
based  on  a  very  different  marketplace 
characterized  by  different  sellers  who 
are  selling  different  rights.  Then  too,  as 
previously  discussed,  there  is  ample 
evidence  in  the  record  from  other 
relevant  marketplaces  to  controvert  the 
underlying  premise  of  this  proposed 
benchmark  that  the  market  for  sound 
recordings  and  the  market  for  musical 
works  are  necessarily  equivalent. 
SoundExchange  PFF  at  TITl  483—495. 
Similarly,  the  2001  NPR- 
SoundExchange  agreement  covering 
streaming  from  1 998  to  2004  does  not 
provide  clear  evidence  of  a  per  station 
rate  that  could  be  viewed  as  a  proxy  for 
one  that  a  willing  buyer  and  a  willing 
seller  would  negotiate  today — it 
provided  for  a  lump  sum  amount  to 
cover  the  entire  74-month  term  of  the 
contract  with  no  amount  specified  for 
different  years,  and  there  is  nothing  in 
the  contract  or  the  record  to  indicate  the 
parties’  expectations  as  to  levels  of 
streaming  or  the  proper  attribution  of 
payments  for  any  given  year  or  how 
additional  stations  beyond  the  410 
covered  by  the  agreement  were  to  be 
handled.  Moreover,  the  transformation 
of  this  proposed  benchmark  by  the 
offering  service,  the  NRBNMLC,  into 
proposed  rates  adds  further  problems.  In 
NRBNMLC  PFF  at  H  57,  the  entire  lump 
sum  payable  under  the  2001  NPR- 
SoundExchange  agreement  is  divided  by 
798  stations  to  arrive  at  an  estimated 
annual  fee  of  less  than  $60  per  station. 
But,  as  previously  noted,  the  agreement 
in  question  covered  only  about  half  as 
many  stations  (410)  and  dividing  the 
stated  lump  sum  by  410  stations  over 
the  stated  74-month  term  of  the 
agreement  would  yield  a  per  station  rate 
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twice  the  amount  calculated  by 
NRBNMLC.  Furthermore,  NRBNMLC’s 
calculation  does  not  add  any  adjustment 
for  the  time  value  of  money  in  the  latter 
years  of  the  contract'’^  nor  add  any 
adjustment  to  account  for  the  erosion  in 
the  purchasing  power  of  the  dollar  since 
2004. Finally,  none  of  the  final  rate 
proposals  of  the  Noncommercial 
Webcasters  would  cover  the  minimum 
annual  fee  determined  for  Commercial 
Webcasters. 

In  short,  we  find  neither 
SoundExchange’s  proposals  based  on  its 
benchmark  nor  the  Noncommercial 
Webcasters’  proposals  based  on  their 
suggested  benchmarks  adequate  to 
provide  a  basis  for  determining  the  rates 
to  be  applicable  to  that  part  of  the 
noncommercial  market  for  non¬ 
interactive  webcasting  that  can  be 
identified  as  a  distinct  submarket  from 
the  commercial  market.  However,  we 
observe  that  certainly  the  bare  minimum 
that  such  services  should  have  to  pay  is 
the  administrative  cost  of  administering 
the  license.  There  is  no  evidence  in  the 
record  to  suggest  that  the  submarket  in 
which  a  Noncommercial  Webcaster  may 
reside  would  yield  a  different 
administrative  cost  for  SoundExchange 
as  compared  to  the  administrative  costs 
associated  with  Commercial  Webcasters 
and  SoundExchange,  notably,  makes  no 
distinction  between  webcasters  with 
respect  to  the  $500  minimum  fee. 
Webcaster  1  affirmed  the  notion  that  all 
webcasters — all  Noncommercial 
Webcasters  as  well  as  all  Commercial 
Webcasters — should  pay  the  same 
minimum  fee  for  the  same  license.  67 
FR  45259  (July  8,  2002).  We  also  find  no 
basis  in  the  record  for  distinguishing 
between  Commercial  Webcasters  and 
Noncommercial  Webcasters  with 
respect  to  the  administrative  cost  of 
administering  the  license.'*'’  Therefore, 


Receiving  the  2003  and  2004  fee.s  well  in 
advance  of  the  year  earned  i.s  more  valuable  to  the 
recipient  becau.su  it  can  be  invested  and  earn 
interest  that  would  not  he  available  if  paid  when 
actually  due. 

Purchasing  power  loss  is  complicated  by  the 
lack  of  attribution  of  amounts  to  particular  years  in 
the  contract.  Thus,  the  amount  calculated  by  the 
NKBNMI.C  may  be,  at  best,  an  average  for  the 
period.  Therefore,  a  higher  amount  than  that 
average  would  be  the  proper  target  fur  adiustment 
for  the  erosion  in  purchasing  power  since  2004. 

^‘‘(IBI's  final  proposed  fees  ranged  from  $25  to 
$175‘per  station;  the  NKBNMLXi's  proposed  fees 
ranged  up  to  $200  per  simulcast  but  with  up  to  two 
associated  channels  subsumed  within  that  amount. 
NPR's  proposed  fees  were  $80,000  to  cover  at  least 
798  NPR  stations  (and  an  undetermined  number  of 
CPB  stations)  or  approximately  $I(X)  per  station. 

*■'  Moreover,  even  in  the  musical  works 
benchmark  market  proposed  by  some  Services  such 
as  the  NRBNMl/i.  the  minimal  amount  that  a 
webcaster  paid  to  cover  the  combined  works 
administered  by  the  three  PROs  was  $636  for 
college  stations  in  2006  and  $1135  for  other  public 


we  determine  that  a  minimum  fee  of  an 
annual  non-re  fundable,  but  recoupable 
$500  minimum  per  channel  or  station 
payable  in  advance  is  reasonable  over 
the  term  of  this  license. 

Because  this  minimum  fee  of  $500  is 
meant  to  cover  administrative  costs,  it 
does  not  address  actual  usage.  . 
Therefore,  it  would  be  reasonable  to  add 
at  least  the  bare  minimum  suggested  by 
the  Services’  proposals  as  payment  for 
usage  to  the  $500  minimum  fee  for 
administration.  However,  based  on  the 
available  evidence,  we  find  that  past 
practice  has  been  to  treat  the  minimum 
fee  as  recoupable  against  usage  charges. 
Therefore,  we  have  no  basis  upon  which 
to  add  a  usage  element  that  is  not 
recoupable  to  the  minimum  fee  for  this 
distinctive  submarket  of  noncommercial 
webcasters.  Moreover,  we  note  that  this 
minimum  fee  corresponds  to  the  $500 
original  fee  proposal  of  IBS  and, 
therefore,  demonstrates  that,  at  least  for 
some  webcasters  in  the  relevant 
submarket,  the  $500  amount 
represented  a  ceiling  beyond  which  they 
would  not  be  willing  buyers.  Kass  WDT 
at  Exhibit  A. 

*  We  turn  next  to  the  derivation  of  a 
cap  to  delineate  the  boundaries  of  the 
submarket  for  which  the  effective  $500 
flat  fee  rate  will  apply. 

c.  Cap  To  Delineate  Submarket  and 
Rates  and  Minimum  Fees  Applicable  to 
the  Various  Noncommercial  Webcasters 

Because  there  is  evidence  in  the 
record  that  some  Noncommercial 
Webcasters  typically  have  a  listenership 
of  less  than  20  simultaneous  listeners — 
see,  for  example  8/2/06  Tr.  137 
(Robedee)  and  8/2/06  Tr.  243  (Wilier) — 
Dr.  Brynjolfsson  suggests  a  cap  of  20 


broadcasting  entities — that  is  more  than  the 
minimum  rate  for  a  single  station  determined  for 
the  section  114  license  hereinabove.  For  a  similar 
analogy,  see  Webcaster  I,  67  FR  45259  (July  8. 

2002). 

^"This  $500  minimum  fee  is  applicable  to  each 
individual  station  and  each  individual  channel, 
including  each  individual  "side  channel” 
maintained  by  broadcasters.  “Side  channels”  are 
channels  on  the  websith  of  a  broadcaster  that 
transmit  eligible  transmissions  that  are  nut 
simultaneously  transmitted  over-the-air  by  the 
broadcaster.  Thus,  a  broadcaster  who  transmits  one 
simulcast  over  the  Internet  and  also  transmits  an 
eligible  transmission  over  one  side  channel  is 
subject  to  a  minimum  fee  of  $500  for  each 
respective  transmission,  for  a  total  in  this  example 
of  $1 ,000.  In  other  words,  the  minimum  fee  is 
separately  applicable  to  each  side  channel.  We  find 
no  basis  in  the  record  for  distinguishing  between 
side  channels  and  other  stations  or  channels  with 
respect  to  a  minimum  fee  that  reflects  the  costs  of 
license  administration.  We  have  found, 
hereinabove,  that  SoundExchange's  proposal  of  a 
$500  minimum  fee  for  such  administration  is 
clearly  reasonable.  Further,  such  administration 
costs  will  align  more  clearly  with  per  station  or  per 
channel  reports  of  use  where  such  reports  of  use  are 
submitted  in  satisfaction  of  recordkeeping 
requirements. 


simultaneous  li.steners  (or  about  14,600 
ATH  per  month)  as  the  boundary  for 
the  noncommercial  webcasting 
submarket  to  be  subject  to  a  lower 
rate,****  At  this  level  of  operation,  such  a 
small  Noncommercial  Webcaster  could 
not  be  viewed  as  a  serious  competitor 
for  commercial  enterprises  in  the 
webcasting  marketplace.  We  find  Dr. 
Brynjolfsson’s  suggested  line  of 
demarcation  too  limiting.  Size  here  is 
only  a  proxy  that  aims  to  capture  the 
characteristics  that  delineate  the 
noncommercial  submarket.  See  our 
consideration  of  these  characteristics 
supra  at  Section  IV.C.2.  And,  there  is 
evidence  in  the  record  that  some  larger 
Noncommercial  Webcasters,  such  as  the 
typical  NPR  station  extant  in  2004,  may 
also  be  distinguished  from  Commercial 
Webcasters.  Indeed,  the  evidence  of 
convergence  in  the  record  appears  to 
apply  more  clearly  to  the  stations  at  the 
larger  end  of  the  range  of  NPR  station 
size.  See,  for  example,  SoundExchange 
PFF  at  *0  1122,  SoundExchange  RFF  at 
*11284. 

The  2001  NPR-SoundExchange 
agreement  covered  the  typical  NPR 
webcasting  station  at  a  rate  substantially 
less  than  the  rate  that  applied  to 
Commercial  Webcasters  as  of  2004. 
Based  on  the  available  evidence,  the 
typical  NPR  station  in  2004,  then, 
would  not  have  been  treated  as  the 
functional  equivalent  of  a  commercial 
station.  This  is  significant  because  the 
latest  available  data  on  what  might 
constitute  a  typical  NPR  streaming 
station  consists  of  a  survey  of  NPR 
stations  undertaken  in  2004.  See 
SoundExchange  Trial  Ex.  67  (NPR 
Digital  Music  Rights  Station  Survey, 
2004).  According  to  that  survey,  the 
NPR  stations  averaged  218  simultaneous 
streaming  listeners  per  station  (or  the 
equivalent  of  159,140  ATH  per  month). 
This  average  (218)  or  a  lesser  number  of 
listeners  was  exhibited  by  80.%  of  all  of 
the  NPR  stations  engaged  in  streaming 
that  responded  to  the  survey — in  short, 
it  encompassed  the  experience  of  ail  but 
a  handful  of  NPR  stations  positioned  at 
the  extreme  high  end  of  the  listenership 


Aggregate  Tuning  Hours  or  ATH  refers  to  the 
total  hours  of  programming  tramsmitted  to  all 
listeners  during  the  relevant  lime  period.  Thus,  one 
hour  of  programming  transmitted  to  20 
simultaneous  listeners  would  produce  20  aggregate 
tuning  hours  or  20  ATH.  The  number  of  ATH  in  a 
month  could  be  calculated  by  multiplying  the 
average  number  of  simultaneous  listeners  by  the 
average  potential  listening  hours  in  a  month  or  730 
(i.e.,  365  days  in  a  year  multiplied  by  24  hours  in 
a  day  then  divided  by  12  months).  Applying  this 
calculation  to  an  average  of  20  simultaneous 
listeners  yields  14,600  ATH  per  month. 

**  In  contrast,  the  original  IBS  proposal  had  a  cap 
of  146,000  ATH  below  which  an  annual  per  station 
rate  of  $500  would  apply.  Kass  WDT  at  Exhibit  A. 
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distribution.'*®  See  SoundExchange  Trial 
Ex.  67  {NPR  Digital  Music  Rights  Station 
Siuvey,  2004)  at  CRB-NPR000036, 
CRB-NPR000054-57.  Therefore,  we  find 
that  a  cap  structured  to  include  the 
typical  NPR  experience  that  was  viewed 
by  the  parties  as  not  being  subject  to 
commercial  rates,  results  in  a  cap  of 
159,140  ATH  per  month. 

Again,  we  stress  that  this  cap  is  only 
a  proxy  for  assessing  the  convergence 
point  between  Noncommercial 
Webcasters  and  Commercial  Webcasters 
in  order  to  delineate  a  distinct 
noncommercial  submarket  in  which 
willing  buyers  and  willing  sellers  would 
have  a  meeting  of  the  minds  that  would 
result  in  a  lower  rate  than  the  rate 
applicable  to  the  general  commercial 
webcasting  market.®"  Mere  size  alone, 
without  evidence  of  the  other 
characteristics  that  define  membership 
in  the  noncommercial  submarket 
discussed  supra  at  Section  IV.C.2.a., 
does  not  make  a  webcaster  eligible  for 
this  lower  rate.  Members  of  this 
noncommercial  submarket,  by 
definition,  are  not  serious  competitors 
with  Commercial  Webcasters.®* 

A  careful  review  of  the  record  also 
does  not  persuade  us  to  make  any 
further  adjustment  to  the  lower  $500  per 
station  rate  described  hereinabove  to 


account  for  such  considerations  as  (1)  • 
the  promotional  or  substitution  effects 
on  CD  sales  of  webcasting  by  members 
of  the  noncommercial  submarket  or  (2) 
the  relative  contributions  made  by 
cop)n:ight  owners  and  webcasting 
services  with  respect  to  creativity, 
technology,  capital  investment,  cost  and 
risk.  There  is  no  showing  of  a 
quantitative  effect  of  these 
considerations  that  is  not  already 
embraced  within  the  lower  rate  we  have 
set.  Furthermore,  inasmuch  as  that 
lower  rate  is  also  encompassed  by  the 
minimum  fee  necessary  to  support 
administration  of  the  license,  no 
showing  has  been  made  by  any 
Noncommercial  Webcaster  that  such 
administrative  costs  are  somehow 
overborne  by  such  considerations. 
Similarly,  with  respect  to  the  higher  rate 
(i.e.,  the  Commercial  Webcaster  rate) 
applicable  to  Noncommercial 
Webcasters  above  the  monthly  159,140 
ATH  cap,  we  find  that  no  further 
adjustment  is  required  for  the  same 
reasons  that  we  found  no  such 
adjustment  necessary  for  Commercial 
Webcasters  subject  to  the  commercial 
rate  we  set.  See  supra  at  Section 
IV.C.l.c. 

In  summary,  first,  we  determine  that 
the  minimum  fee  applicable  to 


Noncommercial  Webcasters  is  an  annual 
non-refundable,  but  recoupable  ®2  $500 
minimum  per  channel  or  station 
payable  in  advance.  In  other  words,  we 
find  no  basis  for  distinguishing  between 
Commercial  Webcasters  and 
Noncommercial  Webcasters  with 
respect  to  the  minimum  fee.  See  supra 
at  Section  IV.C.2.b  and  Section  IV.C.2.c. 
Second,  the  following  rates  apply  to 
Noncommercial  Webcasters:  ®®  (1)  an 
annual  per  station  or  per  channel  rate  of 
$500  for  stations  or  channels  will 
constitute  full  payment  for  digital  audio 
transmissions  totaling  not  more  than 
159,140  ATH  per  month  and  (2)  if  in 
any  month  a  Noncommercial  Webcaster 
makes  digital  audio  transmissions  in 
excess  of  159,140  ATH  per  month,  then 
the  Noncommercial  Webcaster  will  pay 
additional  usage  fees  ®^  for  digital  audio 
transmissions  of  sound  recordings  in 
excess  of  the  cap  as  follows:  a  per  play 
rate  of  $.0008  for  2006,  a  per  play  rate 
of  $.0011  for  2007,  a  per  play  rate  of 
$.0014  for  2008,  a  per  play  rate  of 
$.0018  for  2009  and  a  per  play  rate  of 
$.0019  for  2010.®®  As  indicated  supra  at 
Section  IV.C.d.l.,  we  find  no  basis  for 
making  further  adjustments  to  the  usage 
rates  to  reflect  inflation  or  bundling. 


- 1 

Other  programming 

Broadcast  simulcast  programming 

Non-music 

programming 

Prior  Fees  . 

$0.0117  per  ATH  . .'. . 

$0.0088  per  ATH  . 

$0.0008  per  ATH. 

2006  . 

$0.0123  per  ATH  . 

$0.0092  per  ATH  . 

$0.001 1  per  ATH. 

2007  . 

$0.0169  per  ATH  . 

$0.0127  per  ATH  . 

$0.0014  per  ATH. 

Note;  See  footnote  55 


D.  The  Section  112  Royalty  Rates  and 
Minimum  Fees 

1.  Background 

Section  112(e)  of  the  Copyright  Act 
directs  the  Copyright  Royalty  Judges  to 

*''The  reason  the  average  (218)  or  a  lesser  number 
encompassed  so  many  stations  is  that  several  very 
large  stations  at  the  upper  end  of  the  distribution 
influenced  the  average.  This  is  statistically  apparent 
horn  a  comparison  of  the  average  (218)  with  the 
median  number  of  simultaneous  listeners  (50); 

“The  Services  also  advance  various  public 
policy  considerations  which  they  maintain  militate 
in  favor  of  lower  rates.  However,  the  Copyright  Act 
is  clear  that  we  are  required  to  apply  a  willing 
buyer/willing  seller  standard  in  determining  rates 
for  all  types  of  participants  in  the  marketplace.  We 
decline  to  deviate  &t)m  this  standard.  We  further 
decline  to  usurp  the  authority  of  Congress  to 
consider  potential  public  policy  concerns  and,  if  it 
chooses,  to  establish  special  nonmarket  rates  for 
certain  noncommercial  services. 

On  the  other  hand,  a  Commercial  Webcaster 
with  an  audience  of  less  than  219  simultaneous 
listeners  is,  nothwithstanding  its  size,  a  direct 
competitor  to  other  Commercial  Webcasters. 

In  effect,  payment  of  the  $500  minimum 
administrative  fee  by  Noncommercial  Webcasters 


establish  rates  and  terms  for  the  making 
of  ephemeral  copies  of  digital 
recordings  to  enable  or  facilitate  the 
transmission  of  those  recordings  under 
the  statutory  license  in  section  114.  As 
is  the  case  with  the  section  114  license, 

whose  monthly  ATH  is  below  the  cap  will  satisfy 
the  full  royalty  obligations  of  such  webcasters 
because  if  fully  encompasses  the  per  station  usage 
fee.  37  CFR  360.3(b).  Therefore,  as  a  practical 
matter,  recoupment  does  not  cbme  into  play  for 
such  webcasters. 

Noncommercial  Webcasters  include  such 
licensees  who  are  eligible  nonsubscription 
transmission  services  or  new  subscription  services, 
irrespective  of  whether  they  transmit  music  in  targe 
part  or  in  small  part. 

Subject  to  the  credit  attributable  to  any  unused 
balance  of  the  annual  minimum  fee  pursuant  to  37 
CFR  380.3(b). 

ss  The  Judges  recognize  that  a  smooth  transition 
from  the  prior  fee  regime  to  the  new  fee  structure 
adopted  by  the  Judges  hereinabove  may  be  aided  by 
permitting  the  limited  use  of  an  ATH  calculation 
option.  Such  a  transition  option  enhances  the 
ability  of  some  Services  to  effectuate  speedy 
payments  and,  in  so  doing,  improves  the  ability  of 
copyright  owners  to  more  quickly  obtain  monies 
due.  In  short,  such  a  transition  measure  is 


we  are  tasked  with  setting  rates  and 
terms  that  “most  clearly  represent  the 
fees  that  would  have  been  negotiated  in 
the  marketplace  between  a  willing  buyer 
and  a  willing  seller,”  as  well  as 
establish  “a  minimum  fee  for  each  type 

reasonably  calculated  to  facilitate  a  smooth,  speedy 
transition  to  the  new  fee  structure  adopted 
hereinabove  by  the  Judges.  Therefore,  the  usage  fee 
structure  established  in  this  Final  Determination 
will  continue  use  of  an  ATH  option  for  timely 
payment  of  fees  due  for  the  years  2006  and  2007. 
Note:  [See  table  near  footnote  55  reference.) 

The  following  Aggregate  Tuning  Hours  (ATH) 
usage  rate  calculation  options  will  be  available  for 
the  transition  period  of  2006  and  2007:  where 
"Non-Music  Programming”  is  defined  as 
Broadcaster  programming  reasonably  classified  as 
news,  talk,  sports  or  business  programming; 
"Broadcast  Simulcast  Programming”  is  deflned  as 
Broadcaster  simulcast  programming  not  reasonably 
classified  as  news,  talk,  sports  or  business 
programming;  and  "Other  Programming”  is  defined 
as  programming  other  than  either  Broadcaster 
simulcast  progranuning  or  Broadcaster 
programming  reasonably  classified  as  news,  talk, 
sports  or  business  programming. 
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of  service  offered  by  transmitting 
organizations.”  17  U.S.C.  112(e)(4).  The 
types  of  “economic,  competitive,  and 
programming  information”  that  we  are 
to  examine  is  the  same  for  the  section 
112  license  as  it  is  for  the  section  114 
license.  Id. 

Webcaster  I  set  the  royalty  fee  for  the 
section  112  license  at  8.8%  of  the  total 
royalty  fee  by  a  Service  under  the 
section  114  license.  67  FR  45240,  45262 
(July  8,  2002).  This  fee,  as  a  sepsirate 
charge,  was  not  part  of  the  2003  “push 
forward”  of  the  Webcaster  I  rates 
negotiated  by  SoundExchange  and  the 
Services.  Rather,  the  parties  agreed  to 
incorporate  the  fee  for  section  112 
within  the  rates  for  section  114  (which 
increased  by  a  modest  $0.000062  per 
performance  over  the  Webcaster  I  rates), 
but  the  regulations  adopting  their 
agreement  provided  that  of  the  total 
section  112/114  fee,  8.8%  was 
“deemed”  to  comprise  the  charge  for 
ephemeral  recordings.  37  CFR  262.3(c). 

2.  Proposals  of  the  Parties 

SoundExchange  proposes  to  carry 
forward  the  combination  of  section  112 
and  114  rates  from  tbe  prior  license 
period,  including  the  “deeming”  of 
8.8%  of  the  total  fee  owed  by  Services 
as  constituting  the  section  112  charge. 
SoundExchange’s  Revised  Rate  Proposal 
(filed  September  29,  2006)  at  4.  DiMA 
agrees  with  this  proposal.  DiMA  RFF  at 
f  115.  Radio  Broadcasters  and  the 
NRBMLC  also  believe  that  the  fee  for  the 
section  112  license  should  be  combined 
with  that  for  section  1 14,  but  oppose  the 
attribution  of  an  8.8%  value  for  the 
section  112  license.  They  argue  that  the 
effect  is  to  hide  an  independent  value 
for  the  section  112  license  within  the 
overall  fee  even  though  SoundExchange 
failed,  in  their  view,  to  provide  any 
evidence  to  justify  the  8.8%  value. 

Radio  Broadcasters  “take  no  position  as 
to  the  percentage  of  the  overall  royalty 
that  is  to  be  designated  as  the  portion 
attributable  to  the  making  of  ephemeral 
copies,”  but  submit  that  ephemeral 
copies  have  no  economic  value  separate 
from  the  value  of  the  performances  they 
effectuate.  Radio  Broadcasters  PFF  at 
H  319.  The  NRBMLC  also  contends  that 
ephemeral  copies  have  no  independent 
economic  value,  citing  the  Copyright 
Office’s  2001  DMCA  Section  104  Report 
in  support.  NRBMLC  PFF  at  60,  62. 

None  of  the  other  parties  offer  speciftc 
proposals  as  to  section  112  rates.  SBR 
Creative  Media,  Inc.  combines  section 
112  with  section  114  in  its  request  for 
a  single  fee,  while  CBl  asserts  that  its 
stations  have  no  need  of  the  section  112 
license.  SBR  PFF  at  14:  CBl  PFF  at 
1119. 


3.  The  Record  Evidence 

While  the  record  in  Webcaster  I 
regarding  the  section  112  license  was 
thin, it  is  slimmer  still  in  this 
proceeding.  SoundExchange  proffers 
that  because  copyright  owners  and 
performers  agreed  to  include  the  section 
112  charge  within  the  section  11*4  fee  in 
the  2003  negotiation  provided  that  there 
was  a  recognition  that  section  112 
constituted  8.8%  of  the  total  value,  this 
is  “strong  evidence”  of  what  copyright 
owners  and  performers  believe  to  be  the 
value  of  the  section  112  license. 
SoundExchange  PFF  at  H  1370.  But  see 
SoundExchange  PFF  at  H  1371 
(conceding  that  “[tjhere  has  been  little 
evidence  adduced  on  the  value  of 
ephemeral  copies  *  *  *”). 
SoundExchange  further  contends  that 
two  marketplace  agreements — the 
WMG-Next  Radio  agreement  for  a 
custom  radio  service  and  the  SONY 
BMG-MusicMatch  custom  radio 
agreement — support  its  assertion  that 
8.8%  is  within  the  zone  of 
reasonableness.  Both  of  these 
agreements  provide  that  10%  of  the 
overall  fees  for  streaming  are 
attributable  to  the  making  of  ephemeral 
copies.  SoundExchange  Ex.  002  DR; 
SoundExchange  Ex.  004  DR. 

Radio  Broaocasters  and  the  NRBMLC 
counter  that  none  of  SoundExchange’s 
witnesses  discussed  proposed  rates  or 
values  for  ephemeral  recordings  in 
written  or  oral  testimony.  Instead,  they 
point  to  testimony  of  Adam  Jaffe  offered 
in  Webcaster  I  that  ephemeral  copies 
have  no  independent  economic  value 
from  the  value  of  the  public 
performances  that  they  effectuate,  Jaffe 
2001  WDT  at  H  82;  Jaffe  2001  WRT  at  81; 
2001  Tr.  6556:10-13  (Jaffe),  and  offer 
the  Cppyright  Office’s  2001  DMCA 
Section  104  Report  in  support  of  Dr. 
Jaffe’s  view. 

4.  Conclusion 

■Of  the  thousands  of  pages  of 
testimony  and  exhibits  submitted  by  the 
p^ies  in  this  proceeding,  less  than 
twenty  of  the  pages  are  devoted  to  any 
discussion  of  the  section  112  license 
and  ephemeral  copies.  It  is  therefore 
evident  that  the  parties  consider  the 
section  112  license  to  be  of  little  value 
at  this  point  in  time,  which  may  explain 
why  SoundExchange  is  content  to  roll 
whatever  value  the  license  may  have 
into  the  rates  for  the  section  114  license. 
Nevertheless,  SoundExchange  asks  the 
Copyright  Royalty  Judges  to  bless  its 
proposal  that  whatever  the  royalty  fee 


See  Webcaster  1  CARP  Report  at  99-103 
(speculating  as  to  the  reasons  why  the  .parties 
themselves  seemed  to  attach  little  importance  to  the 
section  112  license). 


for  the  section  114  may  be,  8.8%  of  that 
fee  constitutes  the  value  of  the  section 
112  license.  We  decline  to  accept 
SoundExchange’s  invitation  for  two 
reasons. 

First,  the  section  112  license  requires 
us  to  determine  the  rate  or  rates  that 
would  have  been  negotiated  between  a 
willing  buyer  and  a  willing  seller. 
SoundExchange’s  valuation  of  8.8%  is 
not  a  rate.  Services  will  not  be  paying 
8.8%  more  in  total  royalty  fees  because 
of  this  valuation,  nor  will  they  be 
subtracting  8.8%  from  their  charge  if 
they  choose  not  to  avail  themselves  of 
the  section  112  license.  Rather,  the.8.8% 
valuation  is  nothing  more  than  an  effort 
to  preserve  a  litigation  position  for 
future  negotiations  that  the  section  112 
license  has  some  independent  value,  as 
it  did  in  Webcaster  I.  It  is 
understandable  why  DiMA  would  not 
find  the  8.8%  figure  objectionable  since 
it  does  not  represent  any  additional 
charges  to  its  members  in  this 
proceeding. 

Second,  the  paucity  of  the  record 
prevents  us  from  determining  that  8.8% 
of  the  section  114  royalties  is  either  the 
value  of  or  the  rate  for  the  section  112 
license.  SoundExchange’s  assertion  that 
its  8.8%  proposal  is  “strong  evidence” 
of  copyright  owners’  and  performers’ 
belief  as  to  the  appropriate  rate 
applicable  to  section  112  is 
bootstrapping.  SoundExchange  did  not 
present  any  persuasive  testimony  or 
evidence  from  copyright  owners  or 
performers  on  this  point.  We  also  do  not 
find  the  WMONext  Radio  and  the 
SONY  BMG-MusicMatch  agreements  to 
be  supportive  of  an  8.8%  rate  for 
ephemeral  copies,  which 
SoundExchange  asserts  are  evidence  of 
marketplace  negotiations  and  establish  a 
“zone  of  reasonableness”  for  section  112 
rates  in  tbe  10%  range.  These 
agreements  are  for  custom  radio,  which 
SoundExchange  has  long  avowed  is  not 
DMCA  compliant,  and  both  have 
expired.  SoundExchange  Ex.  002  DR  at 
10  (WMG-Next  Radio  Solutions 
webcasting  agreement);  SoundExchange 
Ex.  004  DR  at  14  (SONY  BMG- 
MusicMatch  Internet  radio  agreement). 
More  importantly,  the  10%  figure  in 
both  is  not  a  rate  but  is,  like 
SoundExchange’s  proposal,  a 
proclamation  as  to  how  much  of  the 
total  fees  paid  by  Next  Radio  and 
MusicMatch  are  attributable  to  the 
making  of  ephemeral  copies.  Since  the 
10%  figure  does  not  represent  any 
actual  monies  to  be  paid  by  Next  Radio 
or  MusicMatch,  it  can  hardly  be  argued 
that  those  agreements  are  marketplace 
evidence  of  negotiated  royalty  rates  for 
the  section  112  license. 
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We  are  left  with  a  record  that 
demonstrates  that,  since  the  expiration 
of  section  112  rates  set  in  Wehcaster  I, 
copyright  owners  and  performers  are 
unahle  to  secure  separate  fees  for  the 
section  112  license.  The  license  is 
merely  an  add-on  to  the  securing  of  the 
performance  right  granted  hy  the  section 
114  license.  SoundExchange’s  proposal 
to  include  the  section  112  license 
within  the  rates  and  minimum  fees  set 
for  the  section  114  license  reflects  this 
reality  and  we  accept  it.  In  so  doing  we 
decline,  for  the  reasons  stated  above,  to 
ascribe  any  particular  percentage  of  the 
section  114  royalty  as  representative  of 
the  value  of  the  section  112  license.®’' 

V.  Terms  for  Royalty  Payments  Under 
the  Section  112  and  114  Statutory 
Licenses 

A.  The  Statutory  Standard 

Sections  112(e)(3)  and  114(f)(2)(A)  of 
the  Copyright  Act,  17  U.S.C.,  require  the 
Copyright  Royalty  Judges  to  adopt 
royalty  payment  terms  for  the  section 
112  and  114  statutory  licenses.®®  It  is 
established  that  the  standard  for  setting 
terms  of  payment  is  what  the  record 
reflects  would  have  been  agreed  to  by 
willing  buyers  and  willing  sellers  in  the 
marketplace.  Wehcaster  I,  67  FR  45240, 
45266  (July  8,  2002).  It  is  not 
established,  however,  whether  the  terms 
adopted  must,  or  should,  be 
administratively  feasible  or  efficient. 

In  Wehcaster  I  the  parties  agreed  to  a 
set  of  terms  and,  with  the  exception  of 
a  few  disputed  terms,  presented  them  to 
the  CARP  for  acceptance.  In  adopting 
the  parties’  proposed  terms,  the  CARP 
declined  to  make  a  determination  as  to 
whether  they  were  feasible  or  efficient 
and  deferred  to  the  judgment  of  the 
Librari^  of  Congress.  Wehcaster  I  CARP 
Report  at  129.  The  Librarian  declined  to 
address  the  issue  as  well  and  evaluated 
the  agreed-upon  terms  according  to  the 
“arbitrary  or  contrary  to  law”  standard 
that  the  Librarian  applied  to  the  other 
aspects  of  the  CARP’s  decision.  The 
Librarian  did,  however,  state  that  he 
was  “skeptical  of  the  proposition  that 
terms  negotiated  by  parties  in  the 
context  of  a  CARP  proceeding  are 
necessarily  evidence  of  terms  that  a 
willing  buyer  and  a  willing  seller  would 
have  negotiated  in  the  marketplace,” 
and  noted  that  he  would  not  have 


^^We  are  mindful  that  section  112(e)(4) 
prescribes  inclusion  of  a  minimum  fee  for  each  type 
of  service  offered  by  transmitting  organizations. 
Because  we  are  determining  that  the  section  112  fee 
is  included  within  the  section  114  license  fee,  we 
are,  likewise,  based  upon  the  record  evidence, 
doing  the  same  for  the  section  112  minimum  fee. 

Consistent  with  Wehcaster  I,  we  are  adopting 
terms  for  the  collection,  distribution  and 
administration  of  royalty  payments. 


adopted  all  of  the  negotiated  terms  if  his 
“task  were  to  determine  the  most 
reasonable  terms  governing  payment  of 
royalties.”  67  FR  45266  (July  8,  2002). 
The  question  therefore  remains  as  to 
whether  the  Judges  should  consider 
matters  of  feasability  and  administrative 
efficiency  in  adopting  payment  terms. 
We  conclude  the  answer  is  yes,  for  two 
reasons. 

First,  it  is  an  axiom  of  the  copyright 
laws  that  statutory  licenses  are  designed 
to  achieve  efficiencies  that  the 
marketplace  cannot.  See,  H.R.  Rep.  No. 
94-1476,  at  89  (1976).  Typically, 
statutory  licenses  reduce  transaction 
costs  associated  with  licensing  large 
volumes  of  copjrrighted  works  from 
multiple  rights  holders.  They  guarantee 
access  to  the  use  of  prescribed 
categories  of  works  to  those  wl\o  satisfy 
the  eligibility  requirements  of  a  license, 
while  providing  a  return  to  the  owners 
of  the  works  subject  to  the  license. 
Statutory  licenses  are  about 
administrative  efficiency.  For  example, 
they  increase  the  speed  and  ease  with 
which  copyrighted  works  may  be  used. 
Adopting  a  set  of  terms  whose  operation 
is  not  practical,  or  creates  additional 
unjustified  costs  and/or  inefficiencies,  is 
inconsistent  with  the  precepts  of 
statutory  licensing,  and  we  must  avoid 
such  circumstances. 

Second,  we  observe  that  rational 
willing  buyers  and  sellers  themselves 
will,  in  their  agreements  with  one 
another,  select  terms  that  are  practical, 
efficient,  and  avoid  excessive  costs. 
Consequently,  we  have  considered  the 
terms  presented  in  agreements  offered 
by  the  parties  to  this  proceeding, 
assessed  their  applicability  to  the 
blanket  license  structure  of  the  statutory 
licenses,  and  adopted  those  terms  that 
will  facilitate  an  efficient  collection, 
distribution  and  administration  of  the 
statutory  royalties. 

B.  Collection  of  Royalties 

1.  Background 

Unlike  the  statutory  licenses  set  forth 
in  sections  111,  119,  and  chapter  10  of 
the  Copyright  Act  where  royalty 
payments  are  submitted  directly  to  a 
government  collecting  body  (the 
Licensing  Division  of  the  Copyright 
Office),  the  section  112  and  114  licenses 
contain  no  such  provision.  Read 
literally,  the  licenses  appear  to  require 
that  licensees  pay  royalties  directly  to 
each  copyright  owner  and  performer. 
Recognizing  the  costs  and  inefficiencies 
of  such  an  approach,  the  parties  to  the 
first  section  112/114  proceeding 
negotiated  a  payment  scheme  whereby 
all  services  paid  their  royalties  to  a 
single  “Receiving  Agent”: 


SoundExchange,  Inc.  See  37  CFR  262.4. 
SoundExchange  was,  at  that  time,  an 
unincorporated  division  of  the 
Recording  Industry  Association  of 
America.®®  SoundExchange  was  then 
tasked  with  the  responsibility  of 
distributing  royalties  to  those  identified 
in  the  regulations  as  “Designated 
Agents.”  By  agreement  of  Ae  parties, 
both  SoundExchange  and  Royalty  Logic, 
Inc.  were  identified  as  “Designated 
Agents.”  The  Librarian  in  Wehcaster  I 
reluctantly  adopted  this  payment 
scheme.  67  FR  45267  n.45  (July  8,  2002). 

The  royalty  collection  and 
distribution  scheme  adopted  in 
Wehcaster  I  ended  with  the  expiration 
of  the  1998-2002  licensing  period.  In 
negotiations  for  rates  and  terms  for  the 
2003-2004  licensing  period,  the  parties 
retained  the  Receiving  Agent/ 
Designated  Agent  structure  but  did  not 
recognize  Royalty  Logic  as  a  Designated 
Agent.®®  Royalty  Logic  objected  to  the 
parties’  agreement  and  requested  the 
Librarian  to  convene  a  CARP  on  the 
issue  of  royalty  collection  and  payment. 
However,  prior  to  the  convening  of  the 
CARP,  it  withdrew  fi*om  the  proceeding. 
RLI  PFF  at  ^  46.  Royalty  Logic  now 
requests  that  the  Copyright  Royalty 
Judges  recognize  it  in  the  regulations  as 
both  a  Designated  Agent  and  a 
Receiving  Agent  for  the  2006-2010 
license  period. 

2.  Royalty  Logic 

Royalty  Logic,  acting  as  an  authorized 
agent  for  certain  copyright  owners  and 
performers,®^  is  a  for-profit  subsidiary  of 
Music  Reports,  Inc.  6/14/06  Tr.  44:21- 
45:22,  50:20-51:1  (C^ertz).®^  Royalty 
Logic  presented  the  direct  testimony  of 
Ronald  Ciertz,  its  founder,  and  the 
rebuttal  testimony  of  Mr.  CJertz  and 
Peter  Patemo,  Esquire,  who  represents 
the  recording  artists  Metallica  and  Dr. 
Dre.  RLI  PFF  H  72.®® 


SoundExcliange  is  now  an  independent  entity. 
SoundExchange  PFF  at  1 72. 

•  60  By  the  terms  of  the  Copyright  Royalty  and 
Distribution  Reform  Act  of  2004,  the  rates  and  terms 
adopted  for  the  2003-2004  licensing  period  were 
extended  through  the  end  of  2005.  See  Copyright 
Royalty  and  Distribution  Reform  Act  of  2004,  Public 
Law  108-419,  section  6(b)(3)  (transition  provisions), 
118  Stat.  2341,  2370  (2004). 

61  Despite  an  invitation  from  the  Copyright 
Royalty  Judges  to  do  so.  Royalty  Logic  was  unable 
to  identify  all  the  copyright  owners  and  performers 
constituting  the  "RLI  Affiliates.”  The  list  appears  to 
include  Lester  Chambers,  North  Star  Media,  Sigala 
Records,  ABKCO  Music  &  Records,  Inc.,  the  Everest 
Record  Group,  Metallica  and  Peter,  Paul  and  Mar>'. 

62  MRl  is  a  for-profit  company  whose  principal 
business  is  to  assist  broadcasters  in  the  licensing  of 
musical  works  used  in  their  programming.  11/15/ 

06  Tr.  103:7-20  (Gertz). 

6’  Royalty  Logic  also  presented  written  direct 
testimony  of  Lester  Chambers,  a  recording  artist. 

Mr.  Chambers,  however,  did  not  appear  at  trial  and 
his  testimony  therefore  was  not  considered. 
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Royalty  Logic  contends  that  it  is 
necessary  for  the  Copyright  Royalty 
Judges  to  formally  recognize  it  as  a 
“Designated  Agent” — complete  with 
direct  accounting,  reporting,  payment 
and  auditing  rights  vis-a-vis  the 
Services— in  the  payment  regulations  to 
be  adopted  in  this  proceeding  so  that  it 
may  compete  with  SoundExchange  as  a 
royalty  collection  and  distribution 
agent.  The  claimed  need  for  competition 
is  the  central  feature  of  Royalty  Logic’s 
presentation.  According  to  Royalty 
Logic,  Designated  Agents  can  compete 
with  one  another  on  multiple  levels, 
including:  (1)  The  royalty  rates  to  be 
charged;.  (2)  interpretations  of  the 
statute;  (3)  distribution  policies;  and  (4) 
costs.  6/14/06,  Tr.  101:5-105:5;  124:14- 
127:20;  314:22-315:19  (Gertz).  Royalty 
Logic  advocates  a  payment  scheme 
whereby  a  proportionate  share  of  the 
royalties  owed  by  each  Service  under 
the  section  112  and  114  licenses  would 
be  allocated  to  each  Designated  Agent; 
i.e.,  it  and  SoundExchange.  Both 
Designated  Agents  would  be  entitled  to 
direct  receipt  of  statements  of  account, 
royalty  fees  and  the  reports  of  use  of 
sound  recordings  required  by  37  CFR 
part  370.  For  the  initial  payment  period. 
Royalty  Logic  proposes  that  it  receive 
five  percent  of  each  Service’s  royalties, 
which  subsequently  would  be  adjusted 
either  upwards  or  downwards 
depending  upon  the  number  of 
performances  belonging  to  Royalty 
Logic’s  affiliates  that  were  made  by  the 
Serviqe.  The  identity  and  ownership  of 
performances  (and  ephemeral 
reproductions,  if  any)  would  be 
determined  through  examination  of 
each  Service’s  report  of  use  of  sound 
recordings.  Thereafter,  royalty  payments 
to  Royalty  Logic  and  SoundExchange 
would  be  based  solely  upon 
performances  of  the  works  of  each 
organization’s  members,  as  determined 
by  the  reports  of  use  from  the  prior 
payment  period.  Any  disputes  between 
the  Designated  Agents  concerning 
royalty  allocations  would  be  resolved  by 
the  Copyright  Royalty  Judges.  RLI PFF 
at  ^  117(g). 

3.  SoundExchange 

SoundExchange  is  a  non-profit 
performing  rights  organization  that 
represents  thousands  of  record  labels 
and  artists  who  have  specifically 
authorized  SoundExchange  to  collect 
royalties  on  their  behalf.  Kessler  WDT  at 
3.  SoundExchange  presented  the  direct 
testimony  of  John  Simson,  Barrie 
Kessler,  Harold  Ray  Bradley,  and  Cathy 
Finks' on  the  matter  of  royalty  collection 
and  distribution,  as  well  as  the  rebuttal 
testimony  of  Thomas  Lee. 


SoundExchange  submits  that  it  would 
be  inefficient  for  the  Copyright  Royalty 
Judges  to  select  mor6  than  one  agent  to 
receive  and  distribute  royalties. 
SoundExchange  PFF  at  ^  46.  It  argues 
that  it  should  be  the  sole  collection  and 
distribution  agent  because  it  is  proven 
and  w^l-run  and  is  the  most  qualified 
and  dedicated  to  the  interests  of 
copyright  owners  and  performers. 
SoundExchange  PFF  at  ^1 1558-67.  It 
contends  that  Royalty  Logic  is 
unsuitable  to  serve  as  an  agent  because 
it  is  owned  by  Music  Reports,  Inc.,  a 
company  that  represents  licensees  of 
musical  works,  and  such  connection 
creates  a  conflict  of  interest. 
SoundExchange  PFF  at  50,  51. 

4.  Receiving  Agents  and  Designated 
Agents 

At  the  outset,  the  Copyright  Royalty 
Judges  must  address  a  fundamental 
misperception  of  Royalty  Logic,  and  to 
a  somewhat  lesser  extent 
SoundExchange,  regarding  Receiving 
Agents  and  Designated  Agents.  As  noted 
above.  Receiving  Agents  and  Designated 
Agents  and  the  terms  governing  their 
operation  were  established  by 
agreement  by  the  parties  in  Webcaster  I 
and  were  adopted,  reluctantly,  by  the 
Librarian  of  Congress.  67  FR  45240, 
45266  (July  8,  2002);  See  also. 
Determination  of  Reasonable  Rates  and 
Terms  for  the  Digital  Performance  of 
Sound  Recordings  by  Preexisting 
Subscription  Services  (Final  rule),  68  FR 
39837,  39839  n.2  (July  3,  2003)  (stating 
that  in  Webcaster  I  the  Librarian 
“expressed  skepticism  about  the  benefit 
of  the  two-tier  structure  involving  a 
Receiving  Agent  and  more  than  one 
Designated  Agent,  which  adds  expense 
and  administrative  burdens  to  a  process 
the  purpose  of  which  is  to  make  prompt, 
efficient,  and  fair  payments  of  royalties 
to  copyright  owners  and  performers 
with  a  minimum  of  expense.”)  The 
entire  Receiving  Agent/Designated 
Agent  structure  is  a  legal  fiction  with  no 
basis  or  grounding^  in  the  statute,®"*  and 
we  are  under  no  obligation  to  preserve 
it,  if  we  determine  that  there  are  sound 
reasons  for  adopting  a  different  royalty 
collection  and  distribution  system. 

In  evaluating  the  Receiving  Agent/ 
Designated  Agent  system,  we  share  in 
the  Librarian’s  skepticism  that  it  is  an 
effective  and  efficient  means  of 


Section  114(f)(5)(A)  does  reference  the  term 
“receiving  agent.”  However,  that  section  of  the  law, 
which  was  created  by  the  Small  Webcaster 
Settlement  Act  of  2002,  Public  Law  107-321, 116 
Stat.  2780  (2002),  is  no  longer  in  force. 

Furthermore,  "receiving  agent”  was  defined  by 
reference  to  §  261.2  of  title  37  of  the  Code  of  Federal 
Regulations  which  are  the  very  same  rules  adopted 
in  Webcaster  I. 


collecting  and  distributing  royalties. 

The  system  was  pressed  in  negotiations 
by  the  Services  in  Webcaster  I  as  a 
means  of  enabling  Royalty  Logic  to  enter 
the  business  of  collecting  and 
distributing  section  112  and  114 
royalties  even  though  Royalty  Logic  did 
not  represent  at  the  time  a  single 
cop)n'ight  owner  or  performer  entitled  to 
those  royalties.  68  FR  39839  (July  3, 
2003).  While  Royalty  Logic’s 
participation  may  have  presented  the 
Services  with  a  potential  future  benefit, 
it  is  difficult  to  determine  what,  if  any, 
benefit  was  derived  by  copyright  owners 
and  performers.  Royalty  Logic  respoijds 
that  the  benefit  to  copyright  owners  and 
performers  is  the  fiuits  of  competition 
between  it  and  SoundExchange,  yet 
there  is  no  evidence  in  the  record  that 
demonstrates  that  any  copyright  owners 
or  performers  sought  or  claimed  such  a 
supposed  benefit.  If  anything,  the  record 
reflects  that  copyright  owners  and 
performers  prefer  SoundExchange  as  the 
sole  collection  and  distribution  entity. 
SoundExchange  Ex.  239  RP,  240  RP;  Lee 
WRT  at  4;  Bradley  WRT  at  20;  Fink 
WDT  at  14. 

We  are  also  troubled  by  Royalty 
Logic’s  contention  throughout  this 
proceeding  that  an  agent  must  be 
formally  recognized  by  the  Copyright 
Royalty  Judges  as  a  Designated  Agent 
before  it  can  have  any  involvement  in 
the  royalty  distribution  process.  This 
position  has  no  support  in  the  statute. 
Sections  112(e)  and  114(e)  state  that  it 
is  copyright  owners  and  performers  who 
may  designate  common  agents  for  the 
receipt  of  royalties.  As  the  Librarian 
observed  in  the  2003  section  112  and 
114  preexisting  subscription  service 
proceeding: 

In  fact,  it  is  not  clear  that  RLI  needs  to 
participate  in  a  CARP  proceeding  or  be 
named  in  a  negotiated  settlement  in  order  to 
act  as  a  designated  agent  for  purposes  of 
collecting  royalty  fees  on  behalf  of  copyright 
owners  and  performers  who  are  entitled  to 
receive  funds  collected  pursuant  to  the 
section  112  and  section  114  licenses.  Section 
112(e)(2)  and  section  114(e)  of  the  Copyright 
Act  both  expressly  provide  that  a  copyright 
owner  of  a  sound  recording  may  designate 
common  agents  to  negotiate,  agree  to,  pay,  or 
receive  royalty  payments.  Under  these 
provisions,  it  is  plausible  that  a  copyright 
owner  or  performer  could  designate  any 
agent  of  his  or  her  choosing  (including  RLI) — 
whether  or  not  that  agent  had  been  formally 
designated  in  the  CARP  proceeding — to 
receive  royalties  from  the  licensing  of  digital 
transmissions  and,  by  doing  so,  limit  the 
costs  of  such  agents  to  those  specified  in 
section  114(g)(4),  as  amended  by  the  Small 
Webcaster  Settlement  Act  of  2002. 

68  FR  39840  n.4  (July  3,  2003). 

Civen  our  reservations  about  the 
Receiving  Agent/Designated  Agent 


V. 
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scheme,  and  the  fact  that  none  of  the 
parties  have  presented  any  supporting 
evidence  as  to  why  it  must  or  should 
continue,  the  Judges  decline  to  adopt  it 
in  this  proceeding.  Rather,  we  are 
adopting  a  system  that  effectively  and 
efficiently  collects  royalties  from 
Services  and  distributes  them  to 
copyright  owners,  performers,  and  the 
agents  that  they  may  designate. 

5.  The  Royalty  Collective 

a.  The  Need  for  a  Single  Collective 

As  noted  above,  a  literal  reading  of 
the  section  112  and  114  licenses 
suggests  that  the  Services  pay  directly 
each  and  every  copyright  owner  and 
performer  for  the  use  of  their  respective 
works.  No  one  in  this  proceeding, 
however,  has  suggested  this 
eurrangement,  nor  do  any  of  the  statutory 
licenses  in  the  Copyright  Act  function 
in  that  fashion.  Direct  payments  would 
add  enormous  transaction  costs  to  the 
Services  as  they  would  be  forced  to 
locate  and  make  arrangements  with  all 
copyright  owners  and  performers  for  the 
thousands  and  thousands  of  sound 
recordings  they  perform,  thereby 
eliminating  much,  if  not  all,  of  the 
efficiencies  achieved  by  statutory 
licensing.  Consequently,  the  royalty 
payment  and  collection  system  that  we 
adopt  must  promote  administrative 
efficiency  and  economy  and  reduce 
transaction  costs  wherever  possible. 

This  stated  purpose  is  wholly  consistent 
with  the  willing  buyer/willing  seller 
standard. 

In  adopting  an  economically  and 
administratively  efficient  royalty 
collection  and  distribution  method. 
Royalty  Logic  proposes  that  we  look  to 
the  m^ketplace  for  performance  rights 
for  musical  works,  which  is  dominated 
by  three  principal  rights  organizations: 
ASCAP,  BMI  and  SESAC.  These 
organizations  operate  on  behalf  of  and 
are  paid  for  by  their  members.  Royalty 
Logic  contends  that  competition  among 
the  performing  rights  organizations 
reduces  the  administration  costs  for 
collecting  and  distributing  royalties  in 
that  market  and  is  therefore  more 
efficient  than  a  single  Collective  such  as 
SoundExchange.  We  reject  application 
of  the  performing  rights  organization 
model  to  this  proceeding  for  several 
reasons.  First,  the  performing  rights 
organizations  do  not  operate  exclusively 
within  the  confines  of  a  statutory 
license.  The  majority  of  these 
organizations’  activity  is  direct  licensing 


A  “Collective”  is  defined  in  our  rules  as  an 
organization  that  is  designated  by  the  Copyright 
Royalty  Judges  under  section  1 14  to  both  collect 
and  distribute  royalties.  37  CFR  370.5(b)(1). 


with  users  of  musical  works.®®  While  • 
Royalty  Logic’s  argument  that  multiple 
Collectives  promote  competition  on 
pricing  may  make  some  sense  in  the 
direct  licensing  context  where  rates  and 
terms  are  set  through  private  agreement, 
it  does  not  make  sense  where  thej'ates 
and  terms  are  governed  by  statutory 
licenses. 

Second,  performing  rights 
organizations  are  member  societies  that 
license  only  the  works  of  their  members. 
The  statutory  licenses  are  blanket 
licenses  that  cover  the  works  of  all 
copyright  owners  and  performers. 
Forcing  owners  and  performers  to 
choose  membership  in  one  or  more 
Collectives  when  their  works  have 
already  been  licensed  does  not  seem  to 
serve  a  purpose  and  creates  a  significant 
practical  difficulty  in  resolving  how 
unaffiliated  copyright  owners  and 
performers  should  receive  their  royalty 
distributions. 

Third,  while  Royalty  Logic 
vehemently  argues  that  competition 
between  it  and  SoundExchange  will 
reduce  the  overall  administrative  costs 
in  the  royalty  collection  and 
distribution  process  and  therefore  result 
in  greater  returns  for  copyright  owners 
and  performers,  it  never  presented 
evidence  demonstrating  the  likelihood 
of  such  an  outcome.®^  Further,  Royalty 
Logic  did  not  present  any  evidence 
showing  that  its  administration  costs  on 
a  per  copyright  owner  or  performer 
basis  will  be  less  than 
SoundExchange’s,  merely  suggesting 
that  they  might  be.  6/14/06  Tr.  51:9-14 
(C^rtz);  11/15/06  Tr.  140:18-21  ((Sertz). 

In  sum,  we  find  that  selection  of  a 
single  Collective  represents  the  most 
economically  and  administratively 
efficient  system  for  collecting  royalties 
under  the  blanket  license  framework 
created  by  the  statutory  licenses. 
Transaction  costs  to  the  users  of  such  a 
license  are  minimized  when  they  can 
make  payment  to  a  single  Collective,  as 
opposed  to  allocating  their  payments 
among  several.  And  there  is  no  credible 
evidence  that  demonstrates  copyright 
owners  and  performers  Suffer  increased 
costs  fi-om  a  system  with  a  single 
Collective.  We  now  turn  to  the  issue  of 
which  of  the  two  parties  in  this 
proceeding.  Royalty  Logic  or 
SoundExchange,  will  best  fulfill  the  role 


^  The  performing  rights  organizations  do  collect 
royalties  on  behalf  of  their  members  for  several  of 
the  statutory  licenses  in  the  Copyright  Act. 
Participation  in  royalty  collection  and  distribution 
under  these  licenses,  however,  was  after  they  had 
established  their  direct  licensing  businesses. 

The  small  amount  of  testimony  adduced  on  this 
point  suggests  that  SoundExchange’s  administrative 
costs  are  lower  than  those  of  ASCAP  and  BMI. 
Kessler  WDT  at  16:  6/6/06  Tr.  190:1-4  (Kessler). 


of  the  Collective  for  section  112  and  114 
royalties. 

b.  SoundExchange  vs.  Royalty  Logic 

SoundExchange,  a  non-profit 
corporation  under  26  U.S.C.  501(c)(6), 
has  operated  as  the  royalty  collection 
and  distribution  entity  since  the 
beginning  of  the  statutory  licenses 
involved  in  this  proceeding,  and 
collects  and  distributes  the  royalties 
paid  by  preexisting  subscription  and 
satellite  digital  audio  services  under  the 
statutory  license  created  by  the  Digital 
Performance  Right  in  Sound  Recordings 
Act  of  1995,  Public  Law  104-39,  109 
Stat.  336  (1995).  Kessler  WDT  at  2. 
SoundExchange  is  controlled  by  an  18- 
member  Board  of  Directors  comprised  of 
equal  numbers  of  representatives  of 
copyright  owners  and  performers. 
Copyright  owners  are  represented  by 
board  members  associated  with  the 
major  record  companies  (five), 
independent  labels  (two),  the  Recording 
Industry  Association  of  America  (one), 
and  the  American  Association  of 
Independent  Music  (one).  Performers 
are  represented  by  one  representative 
each  from  the  American  Federation  of 
Television  and  Radio  Artists;  the 
American  Federation  of  Musicians;  and 
seven  at-large  artist  seats.  Simson  WDT 
at  33.  Though  it  is  a  non-member 
organization,  SoundExchange  is 
authorized  by  over  12,000  performers, 
3,000  record  labels  and  800  record 
companies  to  collect  royalties  on  their 
behalf.  SoundExchange  PFF  at  H  75. 
SoundExchange  distributes  royalties  to 
nearly  15,000  copyright  owner  and 
performer  accounts  and,  as  of 
September  20,  2005,  has  processed  over 
650  million  sound  recording 
performances.  Kessler  WDT  at  12,  16.  It 
is  the  only  organization  that  directly 
receives  reports  of  use  from  the  Services 
under  the  licenses  in  this  proceeding.  37 
CFR  370.3(d)(4). 

SoundExchange  presented  Thomas 
Lee,  President  of  the  American 
Federation  of  Musicians,  who  testified 
that  the  structure  of  SoundExchange’s 
Board  provides  the  necessary  checks 
and  balances  to  ensure  that  performer 
interests  are  well  represented.  Lee  WRT 
at  4-5.  Several  performer 
organizations — the  American  Federation 
of  Television  and  Radio  Artists,  the 
Music  Manager’s  Forum,  and  the 
Recording  Artists’  Coalition — wrote  to 
Mr.  Lee  to  express  their  preference  and 
support  for  SoundExchange  in  these 
proceedings.  SoundExchange  Exs.  239 
RP,  240  RP,  241  RP;  Lee  WRT  at  4. 
Recording  artists  Harold  Ray  Bradley 
and  Cathy  Fink  testified  as  to  their 
preference  for  SoundExchange  as  the 
sole  collective  for  section  112  and  114 
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royalties.  Bradley  WRT  at  20;  Fink  WDT 
at  14. 

Royalty  Logic,  a  for-profit  corporation, 
operated  as  a  “Designated  Agent”  under 
the  Webcaster  I  decision.  Gertz  WDT  at 
5-6;  RLI  PFF  at  ^  36.  Royalty  Logic  was 
created  and  is  currently  managed  by  the 
principals  of  Music  Reports,  Inc.  Music 
Reports  is  in  the  business  of  allocating 
royalty  payments  from  television 
stations  to  performing  rights  societies 
for  musical  works  performed  by  those 
stations.  Royalty  Logic  recently  received 
a  significant  investment  from  Abry 
Partners  and  may  be  reorganizing  as  a 
result.  11/15/06  Tr.  130:16-131:5 
(Gertz).  As  described  in  footnote  61, 
supra,  the  precise  number  and  identity 
of  copyright  owners  and  performers 
currently  represented  by  Royalty  Logic 
is  unclear.  Royalty  Logic  did  not  present 
any  copyright  owner  or  performer 
witnesses  in  support  of  its  request  to 
be  a  royalty  collection  and  distribution 
entity  under  the  section  112  and  114 
licenses.  It  did,  however,  present  the 
testimony  of  Peter  Paterno,  a  lawyer 
representing  clients  in  the  music 
publishing  and  recording  business.  Mr. 
Paterno  testified  that  one  of  his  clients, 
the  rock  group  Metallica,  is  affiliated 
with  Royalty  Logic  and  that  he  has 
proposed  affiliation  to  three  or  four 
other  clients.  11/15/06  Tr.  157:10-18; 
181:4-22  (Paterno).  Royalty  Logic  also 
presented  as  an  exhibit  a  royalty  rate 
agreement  between  it  and  DiMA  for 
performances  under  the  statutory 
licenses,  asserting  that  the  agreement 
demonstrated  at  least  one  willing 
seller’s  preference  for  Royalty  Logic.  RLI 
PFF  at  ^  61. 

After  considering  the  presentations  of 
both  parties,  the  Copyright  Royalty 
Judges  conclude  that  SoundExchange  is 
the  superior  organization  to  serve  as  the 
Collective  for  the  2006-2010  royalty 
period.  SoundExchange  has  a  proven 
track  record  in  collecting  and  processing 
section  112  and  114  royalties,  having 
done  so  since  the  inception  of  the 
statutory  licenses.  Its  operational 
practices  appear  efficient  and  fair,  and 
the  Judges  were  not  presented  with 
credible  evidence  of  significant  failures 
or  deficiencies.****  Moreover,  we  are 
persuaded  that  the  structure  and 
composition  of  SoundExchange’s  Board 
of  Directors — with  equal  representation 
for  fcopyright  owners  and  performers — 
provides  a  greater  balance  of  competing 
interests  than  that  of  Royalty  Logic, 


See,  supra,  n.63. 

“"Mr.  Gertz  and  Mr.  Paterno  did  testify  as  to  their 
awareness  of  some  performers'  dissatisfaction  with 
SoundExchange — primarily  due  to  its  former  ties  to 
the  Recording  Industry  Association  of  America, 

Inc. — but  the  statements  were  not  corroborated  by 
any  copyright  owner  or  performer  testimony. 


which  is  confrolled  by  one  person,  Mr. 
Gertz.  This  was  confirmed  by  the  weight 
of  performer  testimony  on  this  point 
which  demonstrated  a  decided 
preference  for  the  services  of 
SoundExchange  over  those  of  Royalty 
Logic.  As  the  direct  beneficiaries  of  the 
royalties  collected  under  the  statutory 
licenses,  the  cop5Tight  owner  and 
performer  testimony  on  this  point  is 
particularly  persuasive. 

This  testimony  is  not  outweighed  by 
the  Royalty  Logic/DiMA  royalty  rate 
agreement  offered  by  Royalty  Logic  as 
evidence  of  the  Services’  preference  for 
Roycdty  Logic.  It  is  difficult  to  envision 
any  interest  that  the  Services  can  have 
in  the  administration  and  distribution  of 
royalties,  which  are  the  essential 
functions  of  the  Collective.  The 
Services’  views  on  this  subject  are  not 
reflected  in  the  agreement.  More 
importantly,  the  value  of  the  agreement 
itself  is  illusory.  Signed  only  by  DiMA, 
a  trade  organization,  it  does  not  bind 
any  Service  to  its  terms;  and,  to  date,  no 
Services  have  signed  on  to  the 
agreement.  11/15/06  Tr.  108:7-15 
(Gertz). 

The  Copyright  Royalty  Judges  also 
have  serious  reservations  about  the  bona 
fides  of  Royalty  Logic  to  act  as  the 
Collective  under  the  statutory  licenses. 
Royalty  Logic  “is  a  for  profit 
organization  whose  acknowledged  goal 
is  to  make  a  profit,”  67  FR  45267  (July 
8,  2002),  and  Mr.  Gertz  candidly  offered 
that  his  reasons  for  seeking  entrance 
.into  the  royalty  collection  and 
distribution  business  was  “to  make 
money.”  11/15/06  Tr.  89:7-10  (Gertz). 

In  addition,  Mr.  Gertz  stated  that 
Royalty  Logic  may  decide  to  pay  some 
copyright  owners  and/or  performers 
more  than  others.  11/15/06  Tr.  79:22- 
80:10  fCertz).  These  statements  raise  a 
concern  as  to  whether  Royalty  Logic 
will  act  in  the  best  interest  of  all 
copyright  owners  and  performers 
covered  by  the  statutory  licenses.  The 
concern  is  elevated  by  the  fact  that 
Royalty  Logic’s  participation  in 
Webcaster  I  was  championed  by  the 
Services  and  is  favored  more  in  this 
proceeding  by  the  Services  than  by 
copyright  owners  and  performers.’’**  As 
noted  above,  the  Services  should  have 
little  if  any  interest  in  the  activities  of 


'“The  Copyright  Royalty  Judges  find  the 
testimony  of  Mr.  Paterno  an  unpersuasive  substitute 
for  the  views  and  preferences  of  copyright  owners 
and  performers.  Only  one  of  Mr.  Patemo’s  clients, 
Metallica,  has  affiliated  with  Royalty  Logic,  and  he 
admitted  that  he  has  not  pressed  his  other  clients 
to  affiliate.  11/15/06  Tr.  157:10-18  (Paterno). 

Rather,  Mr.  Paterno  stated  that  he  would  advocate 
that  clients  affiliate  with  the  collective  that  offered 
the  most  money,  but  he  has  seemingly  made  no 
inquiries  on  this  matter,  preferring  instead  to  “see 
how  things  play  out.”  Id.  at  157:22-158:10. 


the  Collective  to  whom  they  pay  their 
royalties  (especially  where  they  are 
relieved  of  the  burden  of  paying  more 
than  one  Collective)  unless  they  have 
reason  to  believe  that  Royalty  Logic  may 
offer  them  reduced  royalty  fees  in 
negotiations  for  future  license  periods. 
Mr.  Gertz’s  business  with  MRI,  which 
licenses  the  performance  right  for 
musical  works  on  behalf  of  copyright 
users  rather  than  owners  and 
performers,  suggests  this  outcome. 

Likewise,  w^ave  no  basis  in  the 
record  to  expect  that  Royalty  Logic  will 
deduct  lower  administration  fees,  and 
therefore  return  greater  royalties  to 
copyright  owners  and  performers,  than 
SoundExchange.  We  were  not  presented 
with  any  comparison  of  Royalty  Logic’s 
and  SoundExchange’s  administration 
fees,  only  an  argument  that  competition 
between  Collectives  potentially  could 
reduce  the  overall  administration  fees. 
Given  that  we  are  selecting  only  a  single 
Collective,  the  potential  effects  of 
competition  on  administration  fees  to  be 
charged  to  copyright  owners  and  users 
is  not  relevant. 

In  sum,  the  Copyright  Royalty  Judges 
determine  that  SoundExchange  will  best 
serve  the  interests  of  all  copyright 
owners  and  performers  whose  works  are 
subject  to  the  statutory  licenses  and, 
therefore,  shall  be  the  Collective  for  the 
2006-2010  royalty  period. 

C.  Terms 

Having  resolved  the  matter  of  who 
shall  serve  as  the  Collective  for  the 
2006-2010  licensing  period,  the 
Copyright  Royalty  Judges  now  turn  to 
other  terms  necessary  to  effectuate 
payment  and  distribution.  Other  than 
the  few  disputed  terms,  adoption  of  all 
the  terms  necessary  for  payment  and 
distribution  presents  a  decidedly 
unfortunate  challenge,  as  is  discussed 
below. 

1.  Webcaster  I 

In  Webcaster  I,  the  parties  to  the 
proceeding  presented  the  CARP  with  a 
comprehensive,  negotiated  settlement  of 
nearly  all  the  payment,  administration 
and  distribution  terms  for  the  section 
112  and  114  licenses.  These  terms 
included  governing  provisions  for 
submission  of  payments  and  statements 
of  account,  confidentiality 
requirements,  audit  and  verification  of 
statements  of  account  and  royalty 
distributions,  and  unclaimed  royalty 


Our  impression  on  this  point  is  bolstered  by  the 
royalty  agreement  negotiated  by  Royalty  Logic  with 
DiMA.  which  adopts  a  rate  (to  be  adjusted  to  our 
determination  in  this  proceeding)  far  below  any  of 
the  rates  proposed  by  SoundExchange  and  is  almost 
identical  to  the  proposal  of  those  commercial 
Services  in  this  proceeding. 
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funds.  The  CARP  was  only  called  upon 
to  resolve  two  relatively  minor  disputes 
regarding  terms:  whether  to  include  four 
definitional  provisions  related  to 
broadcast  radio,  and  what  to  do  with 
royalties  for  copyright  owners  who  did 
not  designate  either  SoundExchange  or 
Royalty  Logic  to  serve  as  their  agent. 
Applying  the  willing  buyer/willing 
seller  standard,  the  CARP  adopted 
wholesale  the  negotiated  terms  as  being 
the  best  evidence  of  marketplace 
negotiations,  chose  not  to  adopt  the 
disputed  definitional  provisions,  and 
determined  that  willing  buyers  and 
willing  sellers  would  choose 
SoundExchange  for  copyright  owners 
who  failed  to  choose  a  Designated 
Agent.  Webcaster  I  CARP  Report  at  128- 
134. 

The  Librarian  made  significant 
alterations  to  the  CARP’s  determination 
regarding  terms.  While  he  accepted  the 
CARP’S  rejection  of  the  broadcaster 
definitional  terms  and  the 
determination  that  SoundExchange 
should  serve  as  agent  for  unaffiliated 
copyright  owners,  he  rejected  a 
negotiated  term  limiting  agents’  liability 
for  improper  distributions  and  a 
negotiated  term  allowing  agents  to 
deduct  litigation  and  licensing  costs 
from  collected  royalty  fees.  67  FR 
45268-9  (July  8,  2002).  He  also  modified 
a  negotiated  definition  of  “gross 
proceeds’’  and  created  two  new 
definitional  provisions:  one  for 
“Ephemeral  Recordings’’  and  another 
for  “Listener.”  Further,  he  extended  the 
right  to  select  a  Designated  Agent  to 
performers  in  addition  to  copyright 
owners,  granted  performers  the  right  to 
audit  their  Designated  Agent,  and 
“clarified”  the  negotiated  terms  for 
allocating  royalty  payments  among 
Designated  Agents  and  for  allocation  of 
royalties  among  parties  entitled  to 
receive  such  royalties.  67  FR  45270-1 
(July  8.  2002). 

2.  Negotiated  Terms 

As  noted  previously,  there  was  no 
CARP  proceeding  for  the  2003-2004 
licensing  period.  The  parties  settled 
their  differences  and  offered  the 
Librarian  a  negotiated  agreement  for 
rates  and  terms.  The  proposed 
agreement  included  Ae  Webcaster  1 
terms  with  some  modifications.  After 
offering  the  proposed  agreement  for 
public  comment,  the  Librarian  adopted 
it.  See,  Digital  Performance  Right  in 
Sound  Recordings  and  Ephemeral 
Recordings  (Final  rule),  69  FR  5693 
(February  6,  2004).  Codified  in  part  262 
of  the  Copyright  Office’s  regulations,  the 
effective  date  of  these  rates  and  terms 
was  extended  by  the  Copyright  Royalty 
and  Distribution  Reform  Act  of  2004 


until  December  31,  2005,  the  last  day 
prior  to  the  beginning  of  the  rates  and 
terms  established  by  this  proceeding.  37 
CFR  part  262;  Cop)Tight  Royalty  and 
Distribution  Reform  Act  of  2004,  Public 
Law  108-419,  section  6(b)(3)  (transition 
provisions),  118  Stat.  2341,  2370  (2004). 

3.  This  Proceeding 

The  parties’  approach  to  rates  and 
terms  was  decidedly  different  in  this 
proceeding  than  in  Webcaster  I.  Even 
though  the  Copyright  Royalty  and  ' 
Distribution  Reform  Act  of  2004 
eliminated  the  CARP  system  and 
thereby  removed  the  Librarian  and  the 
Copyright  Office  from  further 
involvement  in  royalty  adjustment 
proceedings,  the  parties  apparently 
operated  under  the  assumption  that  the 
terms  contained  in  part  262  would 
remain  in  place  for  the  2006-2010 
period  plus  the  recommended 
amendments  the  Copyright  Royalty 
Judges  adopted.  The  existence  of  this 
assumption  is  confirmed  in  Part  111  of 
the  written  direct  testimony  of  Barrie 
Kessler  entitled  “Modifications  Needed 
to  License  Terms,”  where  Ms.  Kessler 
only  addresses  those  terms  that  she 
believed  required  amendment.  The 
Services  also  refer  to  the  regulations  in 
part  262  as  the  “current”  regulations. 
See,  e.g.  DiMA  and  Radio  Broadcasters 
JPFF  at  %  300. 

In  examining  part  262,  the  Copyright 
Royalty  Judges  observe  that  these  are  the 
regulations  of  the  “Copyright  Office, 
Library  of  Congress.”  The  Copyright 
Royalty  Judges  do  not  have  authority  to 
amend,  alter,  or  otherwise  affect  these 
regulations.  There  is  no  provision  in  the 
Copyright  Royalty  and  Distribution 
Reform  Act  of  2004  that  carries  forward 
the  regulations  contained  in  part  262  or 
makes  them  applicable  to  the  Copyright 
Royalty  Judges.  Part  ^62  is  therefore 
not  a  part  of  this  proceeding. 

Other  than  testimony  and  argument 
devoted  to  amendment  of  certain 
provisions  contained  in  part  262,  no  ’ 
other  evidence  was  presented  regarding 
terms  for  payment  and  distribution.  The 
Copyright  Royalty  Judges  anticipated 
that  the  parties  would  follow  their 
approach  from  Webcaster  I  and  present 
negotiated  terms  prior  to  the  close  of  the 
record.  When  nothing  was  forthcoming, 
the  Copyright  Royalty  Judges  issued  an 
order  directing  parties  to  file  agreed- 


The  exception  is  the  limited  role  of  the  Register 
of  Copyrights  on  questions  of  law.  See  17  U.S.C. 
802(0(1  )(A)(ii),  802(0(2)(B)(i),  and  8O2(0(l)(D). 

'^In  contrast,  17  U.S.C.  803(b)(6)(B)  made  the 
procedural  rules  of  the  CARP  applicable  to  the 
Copyright  Royalty  Judges  until  120  days  after 
appointment  of  the  Copyright  Royalty  Judges  or 
interim  Copyright  Royalty  Judges  who  were 
required  to  adopt  new  regulations. 


upon  terms  no  later  than  the  deadline 
for  the  submission  of  their  reply 
findings  of  fact  and  conclusions  of  law. 
Amendment  to  Amended  Trial  Order, 
Docket  No.  2005-1  CRB  DTRA 
(November  28,  2006).  When  nothing 
again  was  filed,  the  Copyright  Royalty 
Judges  questioned  counsel  at  closing 
arguments  who  ^ated  that  because  of 
the  press  of  time  in  drafting  and  filing 
proposed  findings  and  reply  findings, 
they  were  unable  to  discuss  or  negotiate 
any  terms.  Still  nothing  has  been  filed. 

'The  failure  to  submit  negotiated 
terms,  coupled  with  the  absence  of 
further  testimony,  places  the  Copyright 
Royalty  Judges  in  a  difficult  situation. 
While  there  is  sufficient  record 
testimony  to  resolve  the  disputed  terms, 
see  infra,  the  only  evidence  for  the 
“missing  terms”  is  the  assumption  of 
the  parties  that  the  provisions  of  part 
262,  plus  our  resolution  of  disputed 
terms,  would  constitute  the  terms  for 
payment  and  distribution  for  the  2006- 
2010  statutory  period.  The  parties’ 
assumption  is  certainly  thin  evidence 
on  which  to  proceed.  Nevertheless, 
there  are  sufficient  grounds  to  resolve 
the  difficulty  of  the  missing  terms. 

First,  we  observe  that  in  Webcaster  1 
the  Librarian  made  several  wholesale 
changes  to  the  parties’  negotiated  terms 
even  though  the  parties  did  not  propose 
such  changes.  The  Librarian  created 
definitions  for  “Ephemeral  Recordings” 
and  “Listener”  because,  in  his  view, 
their  absence  from  the  regulations 
would  lead  to  confusion.  67  FR  45269- 
70  (July  8,  2002).  He  extended  the  right 
of  choosing  a  Designated  Agent  to 
performers  as  well  as  copyright  owners 
and  permitted  them  to  audit  Designated 
Agents  because  he  could  “conceive  of 
no  reason  why  Performers  should  not  be 
given  the  same  choice”  as  copyright 
owners.  67  FR  45271  (July  8,  2002).  It 
is  clear  that  the  Librarian  took  these 
actions  so  that  the  regulations  governing 
terms  would  be  clearer,  more  efficient 
and  fairer  to  the  parties  affected.  In 
other  words,  the  Librarian  endeavored 
to  make  the  operation  of  the  statutory 
licenses  as  smooth,  efficient,  and  fair  as 
possible.  This  approach  was  both 
necessary  and  proper  and  we  adopt  it 
here.  It  is  wholly  consistent  with  our 
conclusion,  discussed  in  Section  V.A., 
supra,  that  it  is  our  obligation  to  adopt 
royalty  payment  and  distribution  terms 
that  are  practical  and  efficient.  Failure 
to  so  act  would  produce  statutory 
licenses  that  are  operationally  chaotic 
and  otherwise  unusable,  thereby 
fhistrating  the  Congressional  intention 
underlying  their  establishment. 

Second,  while  an  assumption  that 
part  262  would  apply  to  the  new  license 
period  is  not  necessarily  the  best 
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evidence  of  the  required  terms,  it 
nevertheless  demonstrates  the  parties’ 
intention  to  be  bound  by  that  provision 
(including,  of  course,  their  proposed 
changes).  They  certainly  had  ample 
opportunity  to  disavow  this  intention 
and  did  not  do  so.  Rejection  of  the 
provisions  contained  in  part  262  would, 
in  addition  to  disrupting  the  operation 
of  the  statutory  licenses,  frustrate  the 
demonstrated  intention  of  the  parties. 

Consequently,  the  Copyright  Royalty 
Judges  are  adopting  the  undisputed 
provisions  of  part  262  as  the  baseline  for 
terms  for  the  2006-2010  licensing 
period,  subject  to  the  additions  and 
changes  adopted  in  this  decision. 

Parties  to  future  royalty  rate  proceedings 
are  strongly  urged  to  attach  a  greater 
importance  to  the  adoption  of  terms  and 
to  create  a  more  comprehensive  and 
thorough  record. 

4.  Disputed  Terms 
a.  Late  Payment  Fees 

SoundExchange  requests  that  the 
Copyright  Royalty  Judges  establish  a  fee 
for  late  payments  of  statutory  royalties 
equal  to  2.5%  of  the  total  royalty  owed 
by  the  Service  for  that  period.  The  2.5% 
laie  fee  represents  a  substantial  increase 
from  the  0.75%  late  fee  adopted  in 
Webcaster  I. 

SoundExchange  argues  that  the 
increase  is  necessary.  Barrie  Kessler 
stated  that  many  Services  are  late  with 
their  royalty  payments  and  opined  that 
a  nominal  late  fee  (0.75%)  coupled  with 
the  high  cost  of  bringing  an 
infringement  action  for  failure  to  pay 
royalties  actually  encourages  late 
payments.  Kessler  WDT  at  27-28;  6/8/ 

06  Tr.  261:1-6  (Kessler).  Ms.  Kessler 
also  requested  that  the  late  fee  be 
doubled  every  five  days  beginning  20 
days  after  SoundExchange  sends  a 
Service  notification  of  late  payment. 
Kessler  WDT  at  28. 

In  support  of  its  request  for  the  2.5% 
late  fee,  SoundExchange  offers  several 
marketplace  agreements  between  record  • 
companies  and  services  containing,  on 
average,  a  late  payment  fee  of  1.5%  per 
month,  with  a  high  of  2.0%. 
SoundExchange  Ex.  012  DR  (UMG- 
MusicNet  subscription  services 
agreement):  SoundExchange  Ex.  014  DR 
(UMG-Muze  clip  license  agreement); 
SoundExchange  Ex.  017  DR  (UMG-Real 
Networks  subscription  agreement): 
SoundExchange  Ex.  021  DR  (SONY 
BMG-Muze  clip  license^greement); 
SoundExchange  Ex.  002  DR  (WMG-Next 
Radio  Solutions  webcasting  agreement); 
SoundExchange  Ex.  004  DR  (SONY 
BMG-MusicMatch  Internet  radio  • 
agreement). 


Radio  Broadcasters  and  DiMA  counter 
that  a  0.75%  late  fee  (9%  per  annum)  is 
generous  and  is  grearter  than  the  current 
cost  of  borrowing.  DiMA  and  Radio 
Broadcasters  JPFF  at  ^  286.  They  cite  the 
testimony  of  Eugene  Levin  of  Entercom 
Broadcasting  who,  while  conceding  that 
Entercom  has  agreements  with  q  number 
of  suppliers  (including  ASCAP,  BMI 
and  SESAC)  that  provide  for  late  fees 
ranging  from  12%  to  18%  per  year, 
testified  that  late  fees  are  often  waived 
so  as  to  promote  a  positive  business 
atmosphere  and  maintain  good 
relations.  Levin  WRT  at  4-5;  11/14/06 
Tr.  38:2-9,  41:5-12  (Levin).  Radio 
Broadcasters  cite  Entercom’s  agreements 
with  SESAC  and  Liquid  Compass  as 
evidence  that  late  fees  can  be 
discretionary.  Radio  Broadcasters  RFF  at 
137-138. 

The  Copyright  Royalty  Judges 
determine  that  the  record  evidence  does 
not  support  continuation  of  a  0.75%  per 
month  late  fee.  Although  Mr.  Levin 
advocated  that  number,  he  did  not 
provide  a  single  agreement  that  his 
company  had  for  music  service  that 
contained  such  a  rate,  nor  did  he  state 
that  he  was  aware  of  any  agreements 
containing  such  a  rate.  "To  the  contrary, 
Entercom’s  agreements  with  ASCAP, 
BMI  and  SESAC  all  provide  for  late  fees 
ranging  from  12%  to  18%  per  annum. 
11/14/06  Tr.  38:2-9,  41:5-12  (Levin). 
The  agreements  cited  by 
SoundExchange  also  fall  within  this 
range. 

We  are  not  persuaded  that  contracting 
parties’  ability  to  waive  late  fees 
requires  rejection  of  a  higher  late  fee. 
Contract  provisions  granting  discretion 
to  waive  late  fees  were  present  in  some 
of  Entercom’s  agreements  but  were 
noticeably  absent  from  the  record 
company/music  service  agreements 
cited  by  SoundExchange.  Mr.  Levin  was 
not  aware  of  industry  practices  with 
respect  to  waiver.  Moreover,  his 
testimony  that  waiver  promotes  good 
business  relationships  with  contractees 
is  unavailing  in  the  context  of  statutory 
licensing.  While  waiving  a  late  fee  can 
promote  good  feelings  in  a  private 
agreement  and  thereby  avoid 
termination  of  future  goods  and  services 
by  the  offending  party,  it  has  no  bearing 
for  a  statutory  license  where  copyright 
owners  and  performers  cannot,  short  of 
an  infringement  determination  by  a 
federal  court,  terminate  access  to  their 
works  under  the  license. 

After  reviewing  the  record,  the 
Copyright  Royalty  Judges  find  that  the 
record  company/music  service 
agreements  provided  by  SoundExchange 
are  the  best  evidence  as  to  the 
appropriate  late  fee.  While  these  are  not 
agreements  for  DMCA-compliant 


webcasting,^'*  there  is  no  reason  to 
believe  that  a  term  governing  late 
payment,  which  is  unrelated  to  the 
specific  royalty  rates  of  the  agreements, 
would  be  any  different  in  a  DMCA- 
compliant  agreement.  The  agreements 
establish  a  range  of  1.5%  to  2%,  with 
the  majority  of  the  agreements 
containing  the  1.5%  figure.  We  adopt 
the  1.5%  figure.^®  In  doing  so,  we  reject 
SoundExchange’s  request  for  a  doubling 
of  the  late  fee  every  five  days  when  a 
royalty  payment  is  later  than  20  days 
because  such  a  provision  does  not 
appear  in  any  of  the  agreements,  and 
SoundExchange  has  failed  to 
demonstrate  the  need  for  such  an 
extraordinary  measure. 

b.  Statements  of  Account 

i.  Late  Fee  for  Statements  of  Account 

Webcaster  I  and  part  262  of  the 
Copyright  Office’s  rules  adopted  a  late 
fee  for  royalty  payments  but  not  for  late 
statements  of  account.  Ms.  Kesslef 
testified  that  it  is  not  uncommon  for 
SoundExchange  to  receive  late  and 
incomplete  statements  of  account  from 
Services.  6/6/06  Tr.  137:12-138:20 
(Kessler).  She  urged  the  Copyright 
Royalty  Judges  to  adopt  a  penalty  fee  for 
late  and/or  incomplete  statements 
calculated  as  if  the  Service  had  failed  to 
pay  loyalties  when  required.  Kessler 
WDT  at  29-30.  Mr.  Levin  testified  that 
it  was  inappropriate  to  assess  a  late  fee 
when  a  Service  did  not  submit  a  timely 
statement  of  account  and  particularly 
unfair  where  the  statement  contained 
good  faith  errdrs  or  omissions.  Levin 
WRT  at  U'D  16,19;  11/14/06,  Tr.  44:18- 
45:11  (Levin). 

The  Copyright  Royalty  Judges 
determine  that  timely  submission  of  a 
statement  of  account  is  critical  to  the 
quick  and  efficient  distribution  of 
royalties.  The  statement  of  account 
identifies  the  time  period  to  which  the 
royalty  payment  applies,  enables 
SoundExchange  to  determine  what 
music  service  is  being  paid  for  and 
whethet  the  filer  has  attributed  the 
correct  royalty  fee  to  the  service  or 
services  it  is  paying  for.  Although  Mr. 


We  acknowledge  that  the  status  of  whether 
"custom  radio"  services  are  DMCA-compliant 
remains  unresolved,  but  resolution  of  this  issue  is 
not  necessary  to  our  determination. 

We  note  that  Ms.  Kessler  testihed  that  a  1.5% 
late  fee,  which  is  the  late  fee  for  the  section  114 
license  applicable  to  preexisting  subscription 
services,  still  does  not  discourage  late  payments. 
Ms.  Kessler  did  not  supply,  other  than  her  opinion, 
evidence  to  demonstrate  that  2.5%  is  the  magic 
number  that  will  end,  or  virtually  end,  future  late 
payments.  Further,  the  Services  demonstrated  on 
cross-examination  of  Ms.  Kessler  that  the  frequency 
of  late  payments  of  the  Services  in  this  proceeding 
has  not  been  so  rampant  as  to  warrant  a  much 
higher  late  fee.  DiMA  and  Radio  Broadcasters  fPFF 
at  1 292. 
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Levin  viewed  the  timely  submission  of 
statements  of  account  as  burdensome, 
we  note  that  the  regulations 
implementing  the  satellite,  cable  and 
digital  audio  recording  devices  or  media 
(DART)  statutory  licenses  require  the 
simultaneous  submission  of  royalty 
payments  and  statements  of  account. 

See  37  CFR  201.11  (satellite);  37  CFR 
201.17  (cable);  37  CFR  201.28  (DART). 
Failure  to  timely  submit  a  statement  of 
account  with  the  royalty  payment 
requires  payment  of  a  late  fee  under 
those  licenses.  We  do  not  see  any 
unique  burdens  or  circumstances  for 
Services  operating  under  the  section  112 
and  114  licenses  that  require  a  different 
outcome.  Consequently,  we  adopt  the 
1.5%  per  month  late  fee  for  statements 
of  account. 

With  respect  to  the  completeness  of 
the  statement  of  account,  the  burden  is 
upon  the  Service  to  provide  as  complete 
and  error-free  a  statement  as  possible. 
All  of  the  information  needed  to 
complete  the  statement — which  is 
neither  complex  nor  lengthy,  see 
SoundExchange  Ex.  212  DP — is  in  the 
possession  of  the  Service. 
Inconsequential  good-faith  omissions  or 
errors  should  not  warrant  imposition  of 
the  late  fee. 

ii.  Confidentiality 

There  is  considerable  disagreement  as 
to  whether  the  information  contained  in 
statements  of  account  is  confidential 
and  should  be  viewed  by  the  Collective 
(SoundExchange)  alone  and  not  by 
copyright  owners  and  performers.  DiMA 
and  Radio  Broadcasters  assert  that  a 
confidentiality  requirement  is  necessary 
and  is  what  willing  buyers  and  sellers 
would  agree  to  in  a  competitive  market. 
DiMA  and  Radio  Broadcasters  JPFF  at 
If  297,  299.  They  cite  to  the 
confidentiality  provisions  of  five 
agreements — SoundExchange  Ex.  003 
DR  sec.  10(b)  (WMG-MusicNet 
subscription  services  agreement); 
Sound^change  Ex.  004  DR  sec.  10.01 
(SONY  BMG-MusicMatch  Internet  radio 
agreement);  SoundExchange  Ex.  006  DR 
sec.  8.1  (EMI  standard  wholesale 
agreement  for  streaming/conditional 
download  licenses);  SoundExchange  Ex. 
017  DR  sec.  5(b)  (UMG-Real  Networks 
subscription  agreement); 
SoundExchange  Ex.  014  DR  sec.  6 
(WMG-Muze  clip  license  agreement) — 
in  support  of  this  assertion.  Further,  Mr. 
Levin  testified  that  the  information 
concerning  a  Service’s  total  royalty 
payments,  listening  minutes  and 
aggregate  tuning  hours  is  not  the  kind  of 
information  that  Services  share  with 
their  competitors.  11/14/06  Tr.  47:14- 
48:7  (Levin). 


SoundExchange  counters  that 
precluding  copyright  owners  and 
performers  from  access  to  the 
information  contained  in  the  statements 
of  account  not  only  impedes  the 
operation  of  its  Board  of  Directors 
(which  is  comprised  of  owners  and 
performers)  but  is  a  denial  of  the 
fundamental  information  necessary  for 
enforcement  of  the  statutory  licenses. 
Kessler  WDT  at  33.  Copyright  owners 
and  performers  only  see  statement  of 
account  information  from  prior  statutory 
license  periods  in  the  aggregate  and 
cannot  make  informed  decisions  to 
identify  and  act  against  Services  that,  in 
their  view,  are  not  satisfying  their 
statutory  requirements.  Id.  at  31. 
SoundExchange  also  views  the  evidence 
of  marketplace  activity  differently  from 
DiMA  and  Radio  Broadcasters,  citing 
two  marketplace  agreements  between 
record  companies  and  digital  music' 
services  that  require  the  reporting  of 
revenues  and  number  of  perform^ces 
so  that  the  copyright  owners  can  verify 
the  calculation  of  the  royalty  fee  owed 
under  the  agreement.  SoundExchange 
Ex.  002  DR  (WMG-Next  Radio  Solutions 
webcasting  license  agreement); 
SoundExchange  Ex.  018  DR  (UMG- 
Music  Video  Net  video  agreement). 
Radio  Broadcasters  counter  that  even 
these  two  agreements  have  a  general 
confidentiality  provision  that  prevents 
disclosure  to  the  public  of  confidential 
business  information.  Radio 
Broadcasters  RFF  at  ^  127. 

The  Copyright  Royalty  Judges  are 
troubled  by  continuing  the 
confidentiality  restrictions  adopted  in 
Webcaster  I  and  part  262  of  the 
Copyright  Office’s  regulations.  Because 
they  were  the  product  of  negotiations, 
there  was  no  finding  that  th^  types  of 
information  contained  in  the  statements 
of  account  were  indeed  “confidential”; 
i.e.,  that  their  disclosure  would  harm 
the  business  interests  of  the  reporting 
Services.  Mr.  Levin,  the  only  witness 
offered  by  the  Services  on  this  point,  . 
did  not  articulate  how  the  information 
contained  in  the  statements’  can  or  could 
injure  the  competitiveness,  of  a  Service, 
or  otherwise  negatively  affect  its 
operation.  11/14/06  Tr.  96:11-104:11 
(Levin).  Further,  he  conceded  that  a 
competitor’s  subscription  to  Arbitron,  a 
broadcasting  rating  and  information 
service,  would  provide  much  of  the 
same  information  contained  in  the 
statements.  11/14/06  Tr.  85:20-87:13, 
97:13-99:14  (Levin).  The  Copyright 
Royalty  Judges  come  to  the  conclusion 
that  while  Services  may  want  the 
information  contained  in  statements  of 
account  to  remain  confidential,  they 


'“See  37  CFR  262.5(c). 


have  not  demonstrated  how  disclosure 
of  that  information  is,  or  is  likely  to  be,  ' 
harmful. 

Even  more  troubling  is  how  the  denial 
of  information  to  copyright  owners  and 
performers  impacts  their  substantive 
rights  under  the  section  112  and  114 
licenses.  Without  the  information 
contained  in  a  statement  of  account,  a 
copyright  owner  and/or  performer 
cannot  begin  to  make  an  informed 
judgment  as  to  whether  a  Service  is 
complying  with  its  statutory  obligations 
and  making  the  correct  payments. 
Permitting  the  disclosure  of  the 
information  contained  in  statements  of 
account  only  to  the  Collective  does  not 
alter  this  concern  and  grants  the 
Collective  an  inordinate  amount  of 
control  as  the  only  party  knowledgeable 
of  the  compliance  of  each  of  the 
Services.  No  support  can  be  found  in 
the  statute  for  an  arrangement  that 
effectively  imbues  only  the  Collective, 
or  any  other  agent,  with  the  information 
necessary  to  pursue  an  infringement 
action.  In  sum,  copyright  owners  and 
performers  should  not  be  excluded  from 
obtaining  the  information  contained  in 
a  statement  of  account  of  a  Service  that 
performed  his  or  her  work.^^ 

Review  of  the  licensing  agreements 
cited  by  Radio  Broadcasters  does  not 
counsel  a  different  result.  The 
confidentiality  provisions  in  these 
agreements  generally  prohibit  disclosure 
of  “business”  information  to  those  not 
party  to  the  agreement,  i.e.,  the  public 
at-large.  They  do  not  deny  the 
licensor — the  copyright  owner — access 
to  this  information.  And  several  of  the 
cited  agreements  permit  the  licensor  to 
share  obtained  business  information 
with  others,  including  advisors, 
financial  officers,  bankers,  and 
contractors  with  a  need  to  know'. 
SoundExchange  Ex.  004  DR  sec.  10.01(a) 
(SONY  BMG-MusicMatch  Internet  radio 
agreement):  SoundExchange  Ex.  002  DR 
sec.  9.01(a)  (WMG-NextRadio  Solutions 
webcasting  license  agreement).  In  the 
statutory  licensing  setting,  copyright 
owners  and  performers  are  the  licensors 
of  their  works  to  the  Services  and 
certainly  need  to  know  the  information 
concerning  the  Services’  payments. 
Providing  the  information  only  to 
SoundExchange,  as  the  Services  request, 
is  not  consistent  with  these  agreements. 

What  is  consistent  with  these 
agreements,  however,  is  a  prohibition  of 
disclosure  of  statement  of  account 
information  to  the  general  public,  and 
we  are  adopting  that  restriction. 


"  This  conclusion  again  is  supported  by  the 
satellite,  cable  and  DART  licenses  which  permit 
copyright  owners  full  and  complete  access  to  the 
statements  of  accotmt  of  the  users  of  those  licenses. 
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Therefore,  access  to  statements  of 
account  is  limited  to  copyright  owners 
and  performers,  and  their  agents  and 
representatives-  identified  in  the 
regulations,  whose  works  were  used  hy 
a  Service  under  the  section  112  and  114 
licenses., Copyright  owners,  performers, 
and  the  Collective  are  directed  in  the 
regulations  to  implement  the  necessary 
procedures  to  guard  against  access  to 
and  dissemination  of  statement  of 
account,  information  to  unauthorized 
parties. 

c.  Audit  and  Verification  of  Payments 

SoundExchange  requests  four 
“clarifications”  to  the  part  262 
regulations  regarding  verification  of 
royalty  payments  made  hy  the  Services: 
(1)  That  the  Services  should  he  required 
to  maintain  their  hooks  and  records  for 
the  three  prior  calendar  years  (January 
'to  December)  and  the  entirety  of  those 
three  years  may  be  audited;  (2)  persons 
other  than  Certified  Public  Accountants 
(“CPAs”)  should  be  allowed  to  serve  as 
auditors  and  need  only  be  independent 
from  the  Service  they  are  auditing;  (3) 
individual  copyright  owners  and 
performers,  in  addition  to  the 
Collective,  should  be  permitted  to  audit 
Services;  and  (4)  the  threshold  for 
allocating  the  costs  of  an  audit  should 
be  reduced  ft'om  a  10%  underpayment 
to  a  5%  underpayment,  or  if  the  Service 
underpays  by  $5,000  or  more. 
SoundExchange  PFF  at  1314, 1342. 
With  the  exception  of  the  first  request, 
the  Copyright  Royalty  Judges  decline  to 
accept  SoundExchange’s  proposals. 

By  eliminating  the  requirements  that 
an  auditor  be  a  CPA  and  independent 
from  SoundExchange,  SoundExchange 
is  seeking  to  transform  the  prior 
verification  process  into  what  it  calls 
“technical  audits.”  SoundExchange  PFF 
at  1327,  1328.  Technical  audits 
would,  in  SoundExchange’s  view, 
reduce  its  costs  by  allowing  in-house 
technical  experts  to  conduct  the  audits 
rather  than  outside  CPAs,  who  might 
lack  the  technical  capability  for  the  data 
processing  and  analysis  and  may  be 
more  expensive  than  in-house 
personnel.  6/6/06  Tr.  269:16-273:4 
(Kessler).  The  Copyright  Royalty  Judges 
have  reviewed  the  record  company/ 
music  service  agreements  submitted  by 
the  parties  and  note  that  some 
agreements  permit  technical  audits. 
SoundExchange  Ex.  002  DR  sec.  5.02 
(WMG-NextRadio  Solutions  webcasting 
license  agreement);  SoundExchange  Ex. 
003  DR  sec.  4(b)  (WMG-MusicNet 
subscription  services  agreement). 

Others,  however,  require  the  auditors  to 
be  CPAs,  (SoundExchange  Ex.  001  DR 
sec.  4.01  (WMG-All  Media  Guide  clip 
license  agreement),  SoundExchange  Ex. 


014  DR  sec.  3.7  (WMG-Muze  clip 
license  agreement)),  and  that  the  auditor 
be  independent  of  both  the  licensor  and 
licensee.  SoundExchange  Ex.  001  DR 
sec.  4  01  (WMG-All  Media  Guide  clip 
license  agreement);  SoundExchange  Ex. 
004  DR  sec.  6.05  (SONY  BMG- 
MusicMatch  Internet  radio  agrepment); 
SoundExchange  Ex.  007  DR  sec.  8(b) 
(EMI — MusicNet  nonportable 
subscription  services  agreement).  While 
technical  audits  by  in-house  personnel 
might  be  cheaper  for  the  Collective,  we 
conclude  that  it  is  more  important,  in 
the  interest  of  establishing  a  high  level 
of  credibility  in  the  results  of  the  audit, 
that  the  auditor  be  independent  of  both 
parties.  11/14/06  Tr.  9:8-11:11  (Levin). 
Likewise,  we  find  that  requiring  the 
auditor  to  be  certified  further  raises 
confidence  levels  in  the  audit.  CPAs 
have  experience  in  the  field  of 
accounting,  are  familiar  with  the 
accepted  standards  and  practices  for 
auditing,  and  are  governed  by  standards 
of  conduct.  If  technical  skills  are 
required  to  process  the  data  of  a  Service, 
the  auditor  can  request  assistance.  In 
sum,  the  Copyright  Royalty  Judges  are 
requiring  that  the  auditor  be  certified 
and  independent  of  both 
SoundExchange  and  the  Service  being 
audited. 

The  Copyright  Royalty  Judges  are  not 
persuaded  that  all  copyright  owners  and 
performers  should  have  the  right  to 
audit  a  Service.  It  is  one  thing  for  a 
Service  that  enters  into  a  private 
agreement  with  a  copyright  owner  to 
allow  the  owner  to  conduct  an  audit. 
KenswiI  WDT  at  10-11;  Eisenberg  WDT 
at  13.  It  is  an  altogether  different  matter 
to  grant  the  right  of  audit  to  copyright 
owners  and  performers  under  a 
statutory  licensing  scheme  where  there 
is  no  privity  of  contract  and  the 
potential  for  a  significant  magnitude  of 
audits.  We  agree  with  the  Services  that 
subjecting  them  to  that  kind  of  extensive 
auditing  process  could  seriously  impair 
their  business  operations.  Levin  WRT  at 
130. 

Likewise,  we  are  not  persuaded  that 
the  underpayment  threshold  for  shifting 
the  cost  of  an  audit  should  be  reduced 
from  an  underpayment  of  10%  to  one  of 
5%  of  the  royalty  fee  due,  or  $5,000, 
whichever  is  less.  Ms.  Kessler  stated 
that  the  10%  figure  was  too  high  and 
encourages  the  Services  to  deliberately 
underpay  their  royalties  up  to  9%,  but 
she  did  not  offer  any  direct  evidence  of 
this  occurring.  Furthermore,  the  10% 
figure  is  consistent  with  several  of  the 
record  company/music  service 
agreements.  SoundExchange  Ex.  003  DR 
sec.  6(f)  (WMG-MusicNet  subscription 
services  agreement);  SoundExchange  Ex. 
004  DR  sec.  6.06  (SONY  BMG- 


MusicMatch  Internet  radio  agreement); 
SoundExchange  010  DR  sec.  5(c)  (EMl- 
Muze  clip  license  agreement). 

Finally,  the  Copyright  Royalty  Judges 
agree  with  SoundExchange  that  the 
Services  should  retain  ffieir  books  and 
records  for  the  three  calendar  years 
prior  to  the  current  year.  Services  need 
to  know  with  precision  how  long  they 
must  retain  their  books  and  records  as 
well  as  the  time  period  that  is 
potentially  subject  to  an  audit. 

d.  Other  Matters 
i.  Recordkeeping 

Subsequent  to  the  conclusion  of  the 
hearings  on  the  direct  statements*  the 
Copyright  Royalty  Judges  issued  an 
Interim  Final  Rule  in  Docket  No.  RM 
2005-2,  the  docket  establishing  notice 
and  recordkeeping  requirements  for 
certain  digital  audio  services  using  the 
section  112  and  114  licenses.  Notice  and 
Recordkeeping  for  Use  of  Sound 
Recordings  Under  Statutory  License 
(Interim  final  rule),  71  FR  59010 
(October  6,  2006).  The  Interim  Final 
Rule  prescribed  the  format  and  delivery 
requirements  for  reports  of  use  of  sound 
recordings,  thereby  completing  the 
interim  recordkeeping  rulemaking 
process  begun  several  years  ago  by  the 
Copyright  Office.  Several  of  the  parties 
in  this  proceeding,  uncertain  as  to 
whether  such  recordkeeping  issues  ' 
would  be  addressed  in  this  docket  and 
noting  the  statutory  language  that 
permits  the  Copyright  Royalty  Judges  to 
modify  their  existing  recordkeeping 
rules,  17  U.S.C.  803(c)(3),  submitted 
testimony  on  the  matter.  Although  we 
ruled  that  recordkeeping  matters  would 
be  addressed  through  notice  and 
comment  rulemaking  and  not  in  this 
proceeding,  we  did  not  strike  the 
testimony.  Instead,  such  testimony  was 
allowed  to  remain  in  the  record  as 
evidence,  if  any,  of  the  relative  costs  to 
the  Services  and  the  Collective 
associated  with  recordkeeping.  Order 
Denying  Radio  Broadcasters’  Motion  for 
Clarification,  Motion  to  Strike 
SoundExchange  Exhibits  414-418  DP 
and  Motion  to  Set  Expedited  Briefing 
Schedule,  Docket  No.  2005-1  CRB 
DTRA  (September  8,  2006). 

The  costs  of  recordkeeping  to  both 
sides  did  not  influence  our 
determination  of  royalty  rates  in  this 
proceeding,  nor  are  we  choosing  to 
amend  our  existing  recordkeeping 
regulations.  See  37  CFR  part  370.  The 
testimony  presented  by  the  Services  as 
to  the  costs  associated  with 
recordkeeping  was  vague  and 
unsubstantiated  and  went  little  beyond 
the  assertion  that  there  are  some  costs 
associated  with  recordkeeping.  Clearly, 
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any  recordkeeping,  no  matter  how 
modest,  involves  some  costs. 
Nevertheless,  the  statute  does  require 
reporting.  17  U.S.C.  112(e)(4), 
114(f)(4)(A).  And  despite  the  fact  that 
most  of  the  requirements  for  creating  a 
report  of  use  have  been  public  since 
2002,  see  Notice  and  Recordkeeping  for 
Use  of  Sound  Recordings  Under 
Statutory  Licenses  (Notice  requesting 
wTitten  proposals  and  announcement  of 
status  conference),  67  FR  59573 
(September  23,  2002),  the  Services 
failed  to  quantify  either  the  magnitude 
of  the  actual  overall  costs  or  the  average 
costs  to  individual  Services.  In  any 
event,  because  our  recordkeeping 
regulations  are  interim  and  not  final, 
there  is  ample  opportunity  to  again 
address  the  Services’  costs  in  a  future 
rulemaking.  The  ability  to  influence  and 
adjust  the  costs  of  recordkeeping  is  far 
more  direct  in  that  context  than  this  rate 
determination  proceeding  and  is  more 
properly  handled  there. 

Likewise,  there  was  no  persuasive 
testimony  compelling  an  adjustment  of 
the  current  recordkeeping  regulations. 
SoundExchange  presses  for  census 
reporting,  but  the  record  is  incomplete 
as  to  effectiveness  of  the  current 
periodic  reporting  requirement.  Once 
again,  the  Copyright  Royalty  Judges 
conclude  that  this  matter  is  more 
appropriate  for  a  future  recordkeeping 
rulemaking. 

ii.  Royalty  Distribution 

Having  eschewed  the  Receiving 
Agent/Designated  Agent  model  of  the 
prior  regulations  in  favor  of  a  single 
Collective,  we  are  adopting  streamlined 
royalty  distribution  procedures. 
SoundExchange  has  the  responsibility 
of  collecting  the  royalties  from  the 
Services  and  distributing  them  to  all 
eligible  copyright  owners  and 
performers,  including  any  agents 
designated  by  copyright  owners  and/or 
performers  for  their  receipt.  Deduction 
of  costs  by  SoundExchange  is  governed 
by  the  statute,  17  U.S.C.  114(g)(3),  and 
therefore  we  have  no  authority  to 
address  any  resulting  inequalities. 

With  respect  to  the  distribution 
methodology,  the  Copyright  Royalty 
Judges  are  retaining  the  requirement 
that  all  performances  be  valued  equally 
by  the  Collective.  SoundExchange  is 
already  familiar  with  and  applies  this 
requirement.  6/6/06  Tr.  171:2-172:10 
(Kessler).  Copyright  owners  and/or 
performers  are  certainly  free  to  agree  to 
subsequent  distribution  metliodologies 
once  they  have  received  their 
distribution  from  the  Collective. 


VI.  Determination  and  Order 

Having  fully  considered  the  record, 
the  Copyright  Royalty  Judges  make  the 
above  Findings  of  Fact  based  on  the 
record.  Relying  upon  these  Findings  of 
Fact,  the  Copyright  Royalty  Judges 
unanimously  adopt  every  portion  of  this 
Final  Determination  of  the  Rates  and 
Terms  of  the  Statutory  Licenses  for  the 
digital  audio  transmission  of  sound 
recordings,  pursuant  to  17  U.S.C.  114, 
and  for  the  making  of  ephemeral 
phonorecords,  pursuant  to  17  U.S.C. 
112(e).  The  Copyright  Royalty  Judges 
exercise  their  authority  under  17  U.S.C. 
803(c),  and  transmit  this  Final 
Determination  to  the  Librarian  of 
Congress  for  publication  in  the  Federal 
Register,  pursuant  to  17  U.S.C. 

803(c)(6). 

So  Ordered. 

James  Scott  Sledge, 

Chief  Copyright  Royalty  Judge. 

William  J.  Roberts, 

Copyright  Royalty  Judge. 

Stanley  C.  Wisniewski, 

Copyright  Royalty  Judge. 

Dated:  April  23,  2007. 

List  of  Subjects  in  37  CFR  Part  380 
Copyright,  Sound  recordings. 

Final  Regulation 

■  For  the  reasons  set  forth  in  the 
preamble.  Chapter  III  of  Title  37  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  new  Subchapter  E  to  read  as 
follows: 

Subchapter  E— Rates  and  Terms  for 
Statutory  Licenses 

PART  380— RATES  AND  TERMS  FOR 
CERTAIN  ELIGIBLE 

NONSUBSCRIPTION  TRANSMISSIONS, 
NEW  SUBSCRIPTION  SERVICES  AND 
THE  MAKING  OF  EPHEMERAL 
REPRODUCTIONS 

Sec. 

380.1  General. 

380.2  Dehnitions. 

380.3  Royalty  fees  for  the  public 
performance  of  sound  recordings  and  for 
ephemeral  recordings. 

380.4  Terms  for  making  payment  of  royalty 
fees  and  statements  of  account. 

380.5  Confidential  information. 

380.6  Verification  of  royalty  payments. 

380.7  Verification  of  royalty  distributions. 

380.8  Unclaimed  funds. 

Authority:  17  U.S.C.  112(e),  114(f), 
804(b)(3). 

§  380.1  General. 

(a)  Scope.  This  part  380  establishes 
rates  and  terms  of  royalty  payments  for 
the  public  performance  of  sound 
recordings  in  certain  digital 
transmissions  by  Licensees  in 


accordance  with  the  provisions  of  1 7 
U.S.C.  114,  and  the  making  of 
Ephemeral  Recordings  by  Licensees  in 
accordance  with  the  provisions  of  17 
U.S.C.  112(e),  during  the  period  January 
1,  2006,  through  December  31,  2010. 

(b)  Legaf  compliance.  Licensees 
relying  upon  the  statutory  licenses  set 
forth  in  17  U.S.C.  112  and  114  shall 
comply  with  the  requirements  of  those 
sections,  the  rates  and  terms'of  this  part, 
and  any  other  applicable  regulations. 

(c)  Relationship  to  voluntary 
agreements.  Notwithstanding  the 
royalty  rates  and  terms  established  in 
this  part,  the  rates  and  terms  of  any 
license  agreements  entered  into  by 
Copyright  Owners  and  digital  audio 
services  shall  apply  in  lieu  of  the  rates 
and  terms  of  this  part  to  transmission 
within  the  scope  of  such  agreements. 

§  380.2  Definitions. 

For  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Aggregate  Tuning  Hours  (ATH) 
means  the  total  hours  of  programming 
that  the  Licensee  has  transmitted  during 
the  relevant  period  to  all  Listeners 
within  the  United  States  from  all 
channels  and  stations  that  provide 
audio  programming  consisting,  in  whole 
or  in  part,  of  eligible  nonsubscription 
transmissions  or  noninteractive  digital 
audio  transmissions  as  part  of  a  new 
subscription  service,  less  the  actual 
running  time  of  any  sound  recordings 
for  which  the  Licensee  has  obtained 
direct  licenses  apart  from  17  U.S.C. 
114(d)(2)  or  which  do  not  require  a 
license  under  United  States  copyright 
law.  By  way  of  example,  if  a  service 
transmitted  one  hour  of  programming  to 
10  simultaneous  Listeners,  the  service’s 
Aggregate  Tuning  Hours  would  jequal 
10.  If  3  minutes  of  that  hour  consisted 
of  transmission  of  a  directly  licensed 
recording,  the  service’s  Aggregate 
Tuning  Hours  would  equal  9  hours  and 
30  minutes.  As  an  additional  example, 
if  one  Listener  listened  to  a  service  for 
10  hours  (and  none  of  the  recordings 
transmitted  during  that  time  was 
directly  licensed),  the  service’s 
Aggregate  Tuning  Hours  would  equal 
10. 

(b)  Broadcaster  is  a  type  of 
Commercial  Webcaster  or 
Noncommercial  Webcaster  that  owns 
and  operates  a  terrestial  AM  or  FM  radio 
station  that  is  licensed  by  the  Federal 
Communications  Commission. 

(c)  Collective  is  the  collection  and 
distribution  organization  that  is 
designated  by  the  Copyright  Royalty 
Judges.  For  the  2006-2010  license 
period,  the  Collective  is  • 
SoundExchange,  Inc. 
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(d)  Commercial  Webcaster  is  a 
Licensee^  other  than  a  Noncommercial 
Wehcaster,  that  makes  eligible  digital 
audio  transmissions. 

(e)  Copyright  Owners  are  sound 
recording  copyright  owners  who  are 
entitled  to  royalty  payments  made 
under  this  part  pursuant  to  the  statutory 
licenses  under  17  U.S.C.  112(e)  and 
114(f). 

(f)  Ephemeral  Recording  is  a 
phonorecord  created  for  the  purpose  of 
facilitating  a  transmission  of  a  public 
performance  of  a  sound  recording  under 
a  statutory  license  in  accordance  with 
17  U.S.C.  114(f),  and  subject  to  the 
limitations  specified  in  17  U.S.C.  11 2(e). 

(g)  Licensee  is  a  person  that  has 
obtained  a  statutory  license  under  17 
U.S.C.  114,  and  the  implementing 
regulations,  to  make  eligible 
nonsubscription  transmissions,  or 
noninteractive  digital  audio 
transmissions  as  part  of  a  new 
subscription  service  (as  defined  in  1 7 
U.S.C.  114(j)(8)),  or  that  has  obtained  a 
statutory  license  under  17  U.S.C.  112(e), 
and  the  implementing  regulations,  to 
make  Ephemeral  Recordings  for  use  in 
facilitating  such  trcmsmissions. 

(h)  Noncommercial  Webcaster  is  a 
Licensee  that  makes  eligible  digital 
audio  transmissions  and: 

(1)  Is  exempt  from  taxation  under 
section  501  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  501), 

(2)  Has  applied  in  good  faith  to  the 
Internal  Revenue  Service  for  exemption 
from  taxation  under  section  501  of  the 
Internal  Revenue  Code  and  has  a 
commercially  reasonable  expectation 
that  such  exemption  shall  be  granted,  or 

(3)  Is  operated  by  a  State  or 
possession  or  any  governmental  entity 
or  subordinate  thereof,  or  by  the  United 


States  or  District  of  Columbia,  for 
exclusively  public  pvirposes. 

(i)  Performance  is  each  instance  in 
which  any  portion  of  a  sound  recording 
is  publicly  performed  to  a  Listener  by 
means  of  a  digital  audio  transmission 
(e.g.,  the  delivery  of  any  portion  of  a 
single  track  fi'om  a  compact  disc  to  one 
Listener)  but  excluding  the  following: 

(1)  A  performance  or  a  sound 
recording  that  does  not  require  a  license 
(e.g.,  a  sound  recording  that  is  not 
copyrighted); 

(2)  A  performance  of  a  sound 
recording  for  which  the  service  has 
previously  obtained  a  license  from  the 
Copyright  Owner  of  such  sound 
recording;  and 

(3)  An  incidental  performance  that 
both: 

(i)  Makes  no  more  than  incidental  use 
of  sound  recordings  including,  but  not 
limited  to,  brief  musical  transitions  in 
and  out  of  commercials  or  program 
segments,  brief  performances  during 
news,  talk  and  sports  programming, 
brief  background  performances  during 
disk  jockey  announcements,  brief 
performances  during  commercials  of 
sixty  seconds  or  less  in  duration,  or 
brief  performances  during  sporting  or 
other  public  events  and 

(ii)  Other  than  ambient  music  that  is 
background  at  a  public  event,  does  not 
contain  an  entire  sound  recording  and 
does  not  feature  a  particular  sound 
recording  of  more  than  thirty  seconds 
(as  in  the  case  of  a  sound  recording  used 
as  a  theme  song). 

(j)  Performers  means  the  independent 
administrators  identified  in  17  U.S.C. 
114(g)(2)(B)  and  (C)  and  the  parties 
identified  in  17  U.S.C.  114(g)(2)(D). 

(k)  Qualified  Auditor  is  a  Certified 
Public  Accountcmt. 


(1)  Side  Channel  is  a  channel  on  the 
website  of  a  broadcaster  which  channel 
transmits  eligible  transmissions  that  are 
not  simultaneously  transmitted  over  the 
air  by  the  broadcaster. 

§  380.3  Royalty  fees  for  the  public 
performance  of  sound  recordings  and  for 
ephemeral  recordings. 

(a)  Royalty  rates  and  fees  for  eligible 
digital  transmissions  of  sound 
recordings  made  pursuant  to  17  U.S.C. 
114,  and  the  making  of  ephemeral 
recordings  pursuant  to  17  U.S.C.  112  are 
as  follows: 

(1)  Commercial  Webcasters:  (i)  The 
per-performance  fee  for  2006-2010:  For 
all  digital  audio  transmissions, 
including  simultaneous  digital  audio 
retransmissions  of  over-the-air  AM  or 
FM  radio  broadcasts,  a  Commercial 
Webcaster  will  pay  a  performance 
royalty  of:  $.0008  per  performance  for 
2006,  $.0011  per  performance  for  2007, 
$.0014  per  performance  for  2008,  $.0018 
per  performance  for  2009,  and  $.0019 
per  performance  for  2010.  The  royalty 
payable  under  17  U.S.C.  112  for  any 
reproduction  of  a  phonorecord  made  by 
a  Commercial  Webcaster  during  this 
license  period  and  used  solely  by  the 
Commercial  Webcaster  to  facilitate 
transmissions  for  which  it  pays  royalties 
as  and  when  provided  in  this  section  is 
deemed  to  be  included  within  such 
royalty  payments. 

(ii)  Optional  transitional  Aggregate 
Tuning  Hour  fee  for  2006-2007:  The 
following  Aggregate  Tuning  Hours 
(ATH)  usage  rate  calculation  options,  in 
lieu  of  the  per-performance  fee,  are 
available  for  the  transition  period  of 
2006  and  2007: 


Other  programming 

!  Broadcast  simulcast  programming 

Non-music 

programming 

Prior  Fees  . 

$0.0117  per  ATH  . 

$0.0088  per  ATH  . 

$0.0008  per  ATH. 

2006  . 

$0.0123  per  ATH  . 

$0.0092  per  ATH  . 

$0.001 1  per  ATH. 

2007  . 

$0.0169  per  ATH  . 

$0.0127  per  ATH . 

$0.0014  per  ATH. 

(iii)  “Non-Music  Programming”  is 
defined  as  Broadcaster  programming 
reasonably  classified  as  news,  talk, 
sports  or  business  programming; 
“Broadcast  Simulcast  Programming”  is 
dqfined  as  Broadcaster  simulcast 
programming  not  reasonably  classified 
as  news,  talk,  sports  or  business 
programming;  and  “Other 
Programming”  is  defined  as 
programming  other  than  either 
Broadcaster  simulcast  programming  or 
Broadcaster  programming  reasonably 
classified  as  news,  talk,  sports  or 
business  programming. 


(2)  Noncommercial  Webcasters:  (i)  For 
all  digital  audio  transmissions  totaling 
not  more  than  159,140  Aggregate 
Tuning  Hours  (ATH)  in  a  month, 
including  simultaneous  digital  audio 
retransmissions  of  over-the-air  AM  or 
FM  radio  broadcasts,  a  Noncommercial 
Webcaster  will  pay  an  annual  per 
channel  or  per  station  performance 
royalty  of  $500  in  2006,  2007,  2008, 

2009  and  2010. 

(ii)  For  all  digital  audio  transmissions 
totaling  in  excess  of  159,140  Aggregate 
Tuning  Hours  (ATH)  in  a  month, 
including  simultaneous  digital  audio 


retransmissions  of  over-the-air  AM  or 
FM  radio  broadcasts,  a  Noncommercial 
Webcaster  will  pay  a  performance 
royalty  of:  $.0008  per  performance  for 
2006,  $.0011  per  performance  for  2007, 
$.0014  per  performance  for  2008,  $.0018 
per  performance  for  2009,  and  $.0019 
per  performance  for  2010. 

(iii)  The  following  Aggregate  Tuning 
Hours  (ATH)  usage  rate  calculation 
options,  in  lieu  of  the  per-performance 
fee,  are  available  for  the  transition 
period  of  2006  and  2007: 
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Other  programming 

- ^  1 

Broadcast  simulcast  programming 

Non-music 

programming 

Prior  Fees  . 

$0.0117  per  ATH  . 

$0.0088  per  ATH  . 

$0.0008  per  ATH. 

2006  . 

$0.0123  per  ATH  . 

$0.0092  per  ATH  . 

$0.0011  per  ATH. 

2007  . 

$0.0169  per  ATH  . 

$0.0127  per  ATH  . 

$0.0014  per  ATH. 

(iv)  “Non-Music  Programming”  is 
defined  as  Broadcaster  programming 
reasonably  classified  as  news,  talk, 
sports  or  business  programming: 
“Broadcast  Simulcast  Programming”  is 
defined  as  Broadcaster  simulcast 
programming  not  reasonably  classified 
as  news,  talk,  sports  or  business 
programming:  and  “Other 
Programming”  is  defined  as 
programming  other  than  either 
Broadcaster  simulcast  programming  or 
Broadcaster  programming  reasonably 
classified  as  news,  talk,  sports  or 
business  programming. 

(v)  The  royalty  pay^le  under  1 7 
U.S.C.  112  for  emy  reproduction  of  a 
phonorecord  made  by  a  Noncommercial 
Webcaster  during  this  license  period 
and  used  solely  by  the  Noncommercial 
Wehcaster  to  facilitate  transmissions  for 
which  it  pays  royalties  as  and  when 
provided  in  this  section  is  deemed  to  be 
included  within  such  royalty  payments. 

(b)  Minimum  fee.  Each  Commercial 
Webcaster  and  Noncommercial 
Webcaster  will  pay  an  annual, 
nonrefundable  minimum  fee  of  $500  for 
each  calendar  year  or  part  of  a  calendar 
year  of  the  license  period  during  which 
they  are  Licensees  piusuant  to  licenses 
under  17  U.S.C.  114.  This  annual 
minimum  fee  is  payable  for  each 
individual  channel  and  each  individual 
station  maintained  by  Commercial 
Webcasters  and  Noncommercial 
Webcast^rs  and  is  also  payable  for  each 
individual  Side  Channel  maintained  by 
Broadcasters  who  are  Licensees.  The 
minimum  fee  payable  under  17  U.S.C. 
112  is  deemed  to  be  included  within  the 
minimum  fee  payable  under  17  U.S.C. 
114.  Upon  payment  of  the  minimum  fee, 
the  Licensee  will  receive  a  credit  in  the 
amount  of  the  minimum  fee  against  any 
additional  royalty  fees  payable  in  the 
same  calendar  year. 

§  380.4  Terms  for  making  payment  of 
royalty  fees  and  statements  of  account. 

(a)  Payment  to  the  Collective.  A 
Licensee  shall  make  the  royalty 
payments  due  under  §  380.3  to  the 
Collective. 

(b)  Designation  of  the  Collective.  (1) 
Until  such  time  as  a  new  designation  is 
made,  SoundExchange,  Inc.,  is 
designated  as  the  Collective  to  receive 
statements  of  account  and  royalty 
payments  from  Licensees  due  under 

§  380.3  and  to  distribute  such  royalty 


payments  to  each  Copyright  Owner  and 
Performer,  or  their  designated  agents, 
entitled  to  receive  royalties  under  1 7 
U.S.C.  112(e)  or  114(g). 

■(2)  If  SoundExchange,  Inc.  should 
dissolve  or  cease  to  be  governed  by  a 
board  consisting  of  equal  numbers  of 
representatives  of  Copyright  Owners 
and  Performers,  then  it  shall  be  replaced 
by  a  successor  Collective  upon  the 
fulfillment  of  the  requirements  set  forth 
in  paragraph  (b)(2)(i)  of  this  section. 

(i)  By  a  majority  vote  of  the  nine 
Copyright  Owner  representatives  and 
the  nine  Performer  representatives  on 
the  SoundExchange  board  as  of  tbe  last 
day  preceding  the  condition  precedent 
in  paragraph  (h)(2)  of  this  section,  such 
representatives  shall  file  a  petition  with 
the  Copyright  Royalty  Board  designating 
a  successor  to  collect  and  distribute 
royalty  payments  to  Copyright  Owners 
and  Performers  entitled  to  receive 
royalties  under  17  U.S.C.  112(e)  or 
114(g)  that  have  themselves  authorized 
such  Collective. 

(ii)  The  Copyright  Royalty  Judges 
shall  publish  in  the  Federal  Register 
within  30  days  of  receipt  of  a  petition 
filed  under  paragraph  (b)(2)(i)  of  this 
section  an  order  designating  the 
Collective  named  in  such  petition. 

(c)  Monthly  payments.  A  Licensee 
shall  make  any  payments  due  under 

§  380.3  by  the  45th  day  after  the  end  of 
each  month  for  that  month,  except  that 
payments  due  under  §  380.3  for  the 
period  beginning  January  1,  2006, 
through  the  last  day  of  the  month  in 
which  the  Copyright  Royalty  Judges 
issue  their  final  determination  adopting 
these  rates  and  terms  shall  be  due  45 
days  after  the  end  of  such  period.  All  • 
monthly  payments  shall  be  rounded  to 
the  nearest  cent. 

(d)  Minimum  payments.  A  Licensee 
shall  make  any  minimum  payment  due 
under  §  380.3(b)  by  January  31  of  the 
applicable  calendar  year,  except  that: 

(1)  Payment  due  under  §  380.3(b)  for 
2006  and  2007  shall  be  due  45  days  after 
the  last  day  of  the  month  in  which  the 
Copyright  Royalty  Judges  issue  their 
final  determination  adopting  these  rates 
and  terms. 

(2)  Payment  for  a  Lacensee  that  has 
not  previously  made  eligible 
nonsubscription  transmissions, 
noninteractive  digital  audio 
transmissions  as  part  of  a  new 
subscription  service  or  Ephemeral 


Recordings  pmsuant  to  the  licenses  in 
17  U.S.C.  114  and/or  17  U.S.C.  112(e) 
shall  be  due  by  the  45th  day  after  the 
end  of  the  month  in  which  the  Licensee 
commences  to  do  so. 

(e)  Late  payments  and  statements  of 
account.  A  Licensee  shall  pay  a  late  fee 
of  1.5%  per  month,  or  the  highest  lawful 
rate,  whichever  is  low'er,  for  any 
payment  and/or  statement  of  account 
received  by  the  Collective  after  the  due 
date.  Late  fees  shall  accrue  from  the  due 
date  until  payment  is  received  by  the 
Collective. 

(f)  Statements  of  account.  Any 
payment  due  under  §  380.3  shall  be 
accompanied  by  a  corresponding 
statement  of  account.  A  statement  of 
account  shall  contain  the  following 
information: 

(1)  Such  information  as  is  necessary 
to  calculate  the  accompanying  royalty 
payment: 

(2)  The  name,  address,  business  title, 
telephone  number,  facsimile  number  (if 
any),  electronic  mail  address  and  other 
contact  information  of  the  person  to  be 
contacted  for  information  or  questions 
concerning  the  content  of  the  statement 
of  account: 

(3)  The  handwritten  signature  of: 

(i)  The  owner  of  the  Licensee  or  a 
duly  authorized  agent  of  the  owner,  if 
the  Licensee  is  not  a  partnership  or 
corporation: 

(ii)  A  partner  or  delegee,  if  the 
Licensee  is  a  partnership:  or 

(iii)  An  officer  of  the  corporation,  if 
the  Licensee  is  a  corporation. 

(4)  The  printed  or  typewritten  name 
of  the  person  signing  the  statement  of 
account: 

(5)  The  date  of  signature: 

(6)  If  the  Licensee  is  a  partnership  or 
corporation,  the  title  or  official  position 
held  in  the  partnership  or  corporation 
by  the  person  signing  the  statement  of 
account: 

(7)  A  certification  of  the  capacity  of 
the  person  signing:  and 

(8)  A  statement  to  the  following  effect: 

I,  the  undersigned  owner  or  agent  of  the 
Licensee,  or  officer  or  partner,  have 
examined  this  statement  of  account  and 
hereby  state  that  it  is  true,  accurate,  and 
complete  to  my  knowledge  after  reasonable 
due  diligence. 

(g)  Distribution  of  royalties.  (1)  The 
Collective  shall  promptly  distribute 
royalties  received  from  Licensees  to 
Copyright  Owners  and  Performers,  or 
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their  designated  agents,  that  are  entitled 
to  such  royalties.  The  Collective  shall 
only  be  responsible  for  making 
distributions  to  those  Copyright 
Owners,  Performers,  or  their  designated 
agents  who  provide  the  Collective  with 
such  information  as  is  necessary  to 
identify  the  correct  recipient.  The 
Collective  shall  distribute  royalties  on  a 
basis  that  values  all  performances  by  a 
Licensee  equally  based  upon  the 
information  provided  under  the  reports 
of  use  requirements  for  Licensees 
contained  in  §  370.3  of  this  chapter. 

(2)  If  the  Collective  is  unable  to  locate 
a  Copyright  Owner  or  Performer  entitled 
to  a  distribution  of  royalties  under 
paragraph  (gKl)  of  this  section  within  3 
years  from  the  date  of  payment  by  a 
Licensee,  such  distribution  may  first  be 
applied  to  the  costs  directly  attributable 
to  the  administration  of  that 
distribution.  The  foregoing  shall  apply 
notwithstanding  the  common  law  or 
statutes  of  any  State. 

(h)  Retention  of  records.  Books  and 
records  of  a  Licensee  and  of  the 
Collective  relating  to  payments  of  and 
distributions  of  royalties  shall  be  kept 
for  a  period  of  not  less  than  the  prior  3 
calendar  years. 

§  380.5  Confidential  information. 

(a)  Definition.  For  purposes  of  this 
part,  “Confidential  Information’ “shall 
include  the  statements  of  account  and 
any  information  contained  therein, 
including  the  amount  of  royalty 
payments,  and  any  information 
pertaining  to  the  statements  of  account 
reasonably  designated  as  confidential  by 
the  Licensee  submitting  the  statement. 

(b)  Exclusion.  Confidential 
Information  shall  not  include 
documents  or  information  that  at  the 
time  of  delivery  to  the  Collective  are 
public  knowledge.  The  party  claiming 
the  benefit  of  this  provision  shall  have 
the  burden  of  proving  that  the  disclosed 
information  was  public  knowledge. 

(c)  Use  of  Confidential  Information.  In 
no  event  shall  the  Collective  use  any 
Confidential  Information  for  any 
purpose  other  than  royalty  collection 
and  distribution  and  activities  related 
directly  thereto. 

(d)  Disclosure  of  Confidential 
Information.  Access  to  Confidential 
Information  shall  be  limited  to: 

(1)  Those  employees,  agents, 
attorneys,  consultants  and  independent 
contractors  of  the  Collective,  subject  to 
an  appropriate  confidentiality 
agreement,  who  are  engaged  in  the 
collection  and  distribution  of  royalty 
payments  hereunder  and  activities 
related  thereto,  for  the  purpose  of 
performing  such  duties  during  the 
ordinary  course  of  their  work  and  who 


require  access  to  the  Confidential 
Information; 

(2)  An  independent  and  Qualified 
Auditor,  subject  to  an  appropriate 
confidentiality  agreement,  who  is 
authorized  to  act  on  behalf  of  the 
Collective  with  respect  to  verification  of 
a  Licensee’s  statement  of  account 
pursuant  to  §  380.6  or  on  behalf  of  a 
Copyright  Owner  or  Performer  with 
respect  to  the  verification  of  royalty 
distributions  pursuant  to  §  380.7; 

(3)  Copyrignt  Owners  and  Performers, 
including  their  designated  agents, 
whose  works  have  been  used  under  the 
statutory  licenses  set  forth  in  17  U.S.C. 
112(e)  and  114(f)  by  the  Licensee  whose  ' 
Confidential  Information  is  being 
supplied,  subject  to  an  appropriate 
confidentiality  agreement,  and 
including  those  employees,  agents, 
attorneys,  consultants  and  independent 
contractors  of  such  Copyright  Owners 
and  Performers  and  their  designated 
agents,  subject  to  an  appropriate 
confidentiality  agreement,  for  the 
purpose  of  performing  their  duties 
during  the  ordinary  course  of  their  work 
and  who  require  access  to  the 
Confidential  Information;  and 

(4)  In  connection  with  future 
proceedings  under  17  U.S.C.  112(e)  and 
114(f)  before  the  Copyright  Royalty 
Judges,  and  under  an  appropriate 
protective  order,  attorneys,  consultants 
and  other  authorized  agents  of  the 
parties  to  the  proceedings  or  the  courts. 

(e)  Safeguarding  of  Confidential 
Information.  The  Collective  and  any 
person  identified  in  paragraph  (d)  of 
this  section  shall  implement  procedures 
to  safeguard  against  unauthorized  access 
to  or  dissemination  of  any  Confidential 
Information  using  a  reasonable  standard 
of  care,  but  no  less  than  the  same  degree 
of  security  used  to  protect  Confidential 
Information  or  similarly  sensitive 
information  belonging  to  the  Collective 
or  person. 

§  380.6  Verification  of  royalty  payments. 

(a)  General.  This  section  prescribes 
procedures  by  which  the  Collective  may 
verify  the  royalty  payments  made  by  a 
Licensee. 

(b)  Frequency  of  verification.  The 
Collective  may  conduct  a  single  audit  of 
a  Licensee,  upon  reasonable  notice  and 
during  reasonable  business  hours, 
during  any  given  calendar  year,  for  any 
or  all  of  the  prior  3  calendar  years,  but 
no  calendar  year  shall  be  subject  to 
audit  more  than  once. 

(c)  Notice  of  intent  to  audit.  The 
Collective  must  file  with  the  Copyright 
Royalty  Board  a  notice  of  intent  to  audit 
a  particular  Licensee,  which,  shall, 
within  30  days  of  the  filing  of  the 
notice,  publish  in  the  Federal  Register 


a  notice  announcing  such  filing.  The 
notification  of  intent  to  audit  shall  be 
served  at  the  same  time  on  the  Licensee 
to  be  audited.  Any  such  audit  shall  be 
conducted  by  an  independent  and 
Qualified  Auditor  identified  in  the 
notice,  and  shall  be  binding  on  all 
parties. 

(d)  Acquisition  and  retention  of 
report.  The  Licensee  shall  use 
commercially  reasonable  efforts  to 
obtain  or  to  provide  access  to  any 
relevant  books  and  records  maintained 
by  third  parties  for  the  purpose  of  the 
audit.  The  Collective  shall  retain  the 
report  of  the  verification  for  a  period  of 
not  less  than  3  years. 

(e)  Acceptable  verification  procedure. 
An  audit,  including  underlying 
paperwork,  which  was  performed  in  the 
ordinary  course  of  business  according  to 
generally  accepted  auditing  standards 
by  an  independent  and  Qualified 
Auditor,  shall  serve  as  an  acceptable 
verification  procedure  for  all  parties 
with  respect  to  the  information  that  is 
within  the  scope  of  the  audit. 

(f)  Consultation.  Before  rendering  a 
written  report  to  the  Collective,  except 
where  the  auditor  has  a  reasonable  basis 
to  suspect  fi'aud  and  disclosure  would, 
in  the  reasonable  opinion  of  the  auditor, 
prejudice  the  investigation  of  such 
suspected  firaud,  the  auditor  shall 
review  the  tentative  written  finding's  of 
the  audit  with  the  appropriate  agent  or 
employee  of  the  Licensee  being  audited 
in  order  to  remedy  any  factual  errors 
and  clarify  any  issues  relating  to  the 
audit;  Provided  that  an  appropriate 
agent  or  employee  of  the  Licensee 
reasonably  cooperates  with  the  auditor 
to  remedy  promptly  any  factual  errors  or 
clarify  any  issues  raised  by  the  audit. 

(g)  Costs  of  the  verification  procedure. 
The  Collective  shall  pay  the  cost  of  the 
verification  procedure,  unless  it  is 
finally  determined  that  there  was  an 
underpayment  of  10%  or  more,  in 
which  case  the  Licensee  shall,  in 
addition  to  paying  the  amount  of  any 
underpayment,  beeu’  the  reasonable  costs 
of  the  verification  procedure. 

§  380.7  Verification  of  royalty 
distributions. 

(a)  General.  This  section  prescribes 
procedures  by  which  any  Copyright 
Owner  or  Performer  may  verify  the 
royalty  distributions  made  by  the 
Collective;  Provided,  however,  that 
nothing  contained  in  this  section  shall 
apply  to  situations  where  a  Copyright 
ciwner  or  Performer  and  the  Collective 
have  agreed  as  to  proper  verification 
methods. 

(b)  Frequency  of  verification.  A 
Copyright  Owner  or  Performer  may 
conduct  a  single  audit  of  the  Collective 
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upon  reasonable  notice  and  during 
reasonable  business  hours,  during  any 
given  calendar  year,  for  any  or  all  of  the 
prior  3  calendar  years,  but  no  calendar 
year  shall  be  subject  to  audit  more  than 
once. 

(c)  Notice  of  intent  to  audit.  A 
Copyright  Owner  or  Performer  must  file 
with  the  Copyright  Royalty  Board  a 
notice  of  intent  to  audit  the  Collective, 
which  shall,  within  30  days  of  the  filing 
of  the  notice,  publish  in  the  Federal 
Register  a  notice  annoimcing  such 
filing.  The  notification  of  intent  to  audit 
shall  be  served  at  the  same  time  on  the 
Collective.  Any  audit  shall  be 
conducted  by  an  independent  and 
Qualified  Auditor  identified  in  the 
notice,  and  shall  he  binding  on  all 
Copyright  Owners  and  Performers. 

(d)  Acquisition  and  retention  of 
report.  The  Collective  shall  use 
commercially  reasonable  efforts  to 
obtain  or  to  provide  access  to  any 
relevant  books  and  records  maintained 
by  third  parties  for  the  purpose  of  the 
audit.  The  Cop5n-ight  Owner  or 
Performer  requesting  the  verification 
procedure  shall  retain  the  report  of  the 
verification  for  a  period  of  not  less  than 
3  years. 


(e)  Acceptable  verification  procedure. 
An  audit,  including  underlying 
paperwork,  which  was  performed  in  the 
ordinary  course  of  business  according  to 
generally  accepted  auditing  standards 
by  an  independent  and  Qualified 
Auditor,  shall  serve  as  an  acceptable 
verification  procedirre  for  all  parties 
with  respect  to  the  information  that  is 
within  the  scope  of  the  audit. 

(f)  Consultation.  Before  rendering  a 
written  report  to  a  Copyright  Owner  or 
Performer,  except  where  the  auditor  has 
a  reasonable  basis  to  suspect  fraud  and 
disclosure  would,  in  the  reasonable 
opinion  of  the  auditor,  prejudice  the 
investigation  of  such  suspected  fi'aud, 
the  auditor  shall  review  the  tentative 
written  findings  of  the  audit  with  the 
appropriate  agent  or  employee  of  the 
Collective  in  order  to  remedy  any. 
factual  errors  and  clarify  any  issues 
relating  to  the  audit;  Provided  that  the 
appropriate  agent  or  employee  of  the 
Collective  reasonably  cooperates  with 
the  auditor  to  remedy  promptly  any 
factual  errors  or  clarify  any  issues  raised 
by  the  audit. 

(g)  Costs  of  the  verification  procedure. 
The  Copyright  Owner  or  Performer 
requesting  the  verification  procedure 


shall  pay  the  cost  of  the  procedure, 
unless  it  is  finally  determined  that  there 
was  an  underpayment  of  10%  or  more, 
in  which  case  the  Collective  shall,  in 
addition  to  paying  the  amount  of  any 
underpa)mient,  bear  the  reasonable  costs 
of  the  verification  procedure. 

§380.8  Unclaimediunds. 

If  the  Collective  is  unable  to  identify 
or  locate  a  Copyright  Owner  or 
Performer  who  is  entitled  to  receive  a 
royalty  distribution  under  this  part,  the 
Collective  shall  retain  the  required 
payment  in  a  segregated  trust  account 
for  a  period  of  3  years  from  the  date  of 
distribution.  No  claim  to  such 
distribution  shall  be  valid  after  the 
expiration  of  the  3-year  peripd.  After 
expiration  of  this  period,  the  Collective 
may  apply  the  unclaimed  funds  to  offset 
any  costs  deductible  under  17  U.S.C. 
114(g)(3).  The  foregoing  shall'apply 
notwithstanding  the  common  law  or 
statutes  of  any  State. 

Dated:  April  23,  2007. 

James  Scott  Sledge, 

Chief  Copyright  Royalty  Judge. 

[FR  Doc.  E7-8128  Filed  4-30-4)7;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42CFR  Part  418 

[CMS-1539-P] 

RIN  0938-AO72 

Medicare  Program;  Hospice  Wage 
Index  for  Fiscal  Year  2008 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would  set 
forth  the  hospice  wage  index  for  fiscal 
year  2008.  This  proposed  rule  would 
also  revise  the  methodology  for 
updating  the  wage  index  for  nual  areas 
without  hospital  wage  data  and  provide 
clarification  of  selected  existing 
Medicare  hospice  regulations  and 
policies. 

DATES:  To  be  assured  consideration, 
comments  must  be  received  at  one  of 
the  addresses  provided  below,  no  later 
than  5  p.m.  on  July  2,  2007. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS~1539-P.  Because  of 
staff  and  resource  limitations,  we  cemnot 
accept  comments  by  facsimile  (FAX) 
transmission. 

You  may  submit  comments  in  one  of 
four  ways  (no  duplicates,  please): 

1.  Electronically.  You  may  submit 
electronic  comments  on  specific  issues 
in  this  regulation  to  http:// 
www.cms.hhs.gov/eRulemaking.  Click 
on  the  link  “Submit  electronic 
comments  on  CMS  regulations  with  an 
open  comment  period.”  (Attachments 
should  be  in  Microsoft  Word, 
WordPerfect,  or  Excel;  however,  we 
prefer  Microsoft  Word.) 

2.  By  regular  mail.  You  may  mail 
written  comments  (one  original  and  two 
copies)  to  the  following  address  ONLY: 
Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS-1539- 
P,  P.O.  Box  8012,  Baltimore,  MD  21244- 
1850. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  received  before  the 
close  of  the  comment  period. 

3.  By  express  or  overnight  mail.  You 
may  send  written  comments  (one 
original  and  two  copies)  to  the  following 
address  ONLY:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-I539-P,  Mail  Stop  C4-26-05, 

7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 


4.  By  hand  or  courier.  If  you  prefer, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  (one  original 
and  two  copies)  before  the  close  of  the 
comment  period  to  one  of  the  following 
addresses.  If  you  intend  to  deliver  your 
conunents  to  the  Baltimore  address, 
please  call  telephone  number  (410)  786- 
9994  in  advance  to  schedule  your 
arrival  with  one  of  our  staff  members. 
Room  445-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201;  or  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in  ‘ 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  persons  wishing  to  retain 
a  proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
cornier  delivery  may  be  delayed  and 
received  after  the  comment  period. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terri  Deutsch,  (410)  786-9462. 
SUPPLEMENTARY  INFORMATION: 

Submitting  Comments:  We  welcome 
comments  from  the  public  on  all  issues 
fifet  forth  in  this  rule  to  assist  us  in  fully 
considering  issues  and  developing 
policies.  You  can  assist  us  by 
referencing  the  file  code  CMS-1539-P 
and  the  specific  “issue  identifier”  that 
precedes  the  section  on  which  you 
choose  to  comment. 

Inspection  of  Public  Comments:  All 
comments  received  before  the  close  of 
the  comment  period  are  available  for 
viewing  by  the  public,  including  any 
personally  identifiable  or  confidential  • 
business  information  that  is  included  in 
a  comment.  We  post  all  comments 
received  before  the  close  of.  the 
comment  period  on  the  following  Web 
site  as  soon  as  possible  after  they  have 
been  received:  http://www.Gms.hhs.gov/ 
eRulemaking.  Click  on  the  link 
“Electronic  Comments  on  CMS 
Regulations”  on  that  Web  site  to  view 
public  comments. 

Comments  received  timely  will  also 
be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 


•  through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  1-800-743-3951. 

I.  Background 

A.  General 

1.  Hospice  Care  . 

Hospice  care  is  an  approach  to 
treatment  that  recognizes  that  the 
impending  death  of  an  individual 
warrants  a  change  in  the  focus  from 
curative  care  to  palliative  care  for  relief 
of  pain  and  for  symptom  management. 
The  goal  of  hospice  care  is  to  help 
terminally  ill  individuals  continue  life  • 
with  minimal  disruption  to  normal 
activities  while  remaining  primarily  in 
the  home  environment.  A  hospice  uses 
an  interdisciplinary  approach  to  deliver 
medical,  social,  psychological, 
emotional,  and  spiritual  services 
through  use  of  a  broad  spectrum  of 
professional  and  other  caregivers,  with 
the  goal  of  making  the  individual  as 
physically  and  emotionally  comfortable 
as  possible.  Counseling  services  and  ^ 
inpatient  respite  services  are  available 
to  the  family  of  the  hospice  patient. 
Hospice  programs  consider  both  the 
patient  and  the  family  as  a  unit  of  care. 

Section  1861(dd)  of  the  Social 
Security  Act  (the  Act)  provides  for 
coverage  of  hospice  care  for  terminally 
ill  Medicare  beneficiaries  who  elect  to 
receive  care  from  a  participating 
hospice.  Section  1814(i)  of  the  Act 
provides  payment  for  Medicare 
participating  hospices. 

2.  Medicare  Payment  for  Hospice  Care 

Our  regulations  at  42  CFR  part  418 

establish  eligibility  requirements, 
payment  standards  and  procedures, 
define  covered  services,  and  delineate 
the  conditions  a  hospice  must  meet  to 
be  approved  for  participation  in  the 
Medicare  program.  Part  418  subpart  G 
provides  for  payment  in  one  of  four 
prospectively-determined  rate  categories 
(routine  home  care,  continuous  home 
care,  inpatient  respite  care,  and  general 
inpatient  care)  to  hospices  based  on 
each  day  a  qualified  Medicare 
beneficiary  is  under  a  hospice  election. 

B.  Hospice  Wage  Index 

Our  regulations  at  §  418.306(c)  require 
each  hospice’s  labor  market  to  be 
established  using  the  most  current 
hospital  wage  data  available,  including 
any  changes  to  the  Metropolitan 
Statistical  Areas  (MSAs)  definitions, 
which  have  been  superseded  by  Core 
Based  Statistical  Areas  (CBSAs).  Section 
1814(i)(2)(D)  of  the  Act  requires 
Medicare  to  pay  for  hospice  care 
furnished  in  an  individual’s  home  on 
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the  basis  of  the  geographic  location 
where  the  service  is  furnished.  We  have 
interpreted  this  to  mean  that  the  wage 
index  value  used  is  based  upon  the 
location  of  the  beneficieuy’s  home  for 
routine  home  care  and  continuous  home 
care  and  the  location  of  the  hospice 
agency  for  general  inpatient  and  respite 
care. 

The  hospice  wage  index  is  used  to 
adjust  payment  rates  for  hospice 
agencies  under  the  Medicare  program  to 
reflect  local  differences  in  area  wage 
levels.  The  original  hospice  wage  index 
was  based  on  the  1981  Bureau  of  Labor 
Statistics  hospital  data  and  had  not  been 
updated  since  1983.  In  1994,  because  of 
disparity  in  wages  from  one 
geographical  location  to  another,  a 
committee  was  formulated  to  negotiate 
a  wage  index  methodology  that  could  be 
accepted  by  the  industry  and  the 
government.  This  committee, 
functioning  utider  a  process  established 
by  the  Negotiated  Rulemaking  Act  of 
1990,  was  comprised  of  national 
hospice  associations;  rural,  urban,  large 
and  small  hospices;  multi-site  hospices; 
consumer  groups;  and  a  government 
representative.  On  April  13, 1995,  the 
Hospice  Wage  Index  Negotiated 
Rulemaking  Committee  signed  an 
agreement  for  the  methodology  to  be 
used  for  updating  the  hospice  wage 
index. 

In  the  August  8, 1997  Federal 
Register  (62  FR  42860),  we  published  a 
final  rule  implementing  a  new 
methodology  for  calculating  the  hospice* 
wage  index  based  on  the 
recommendations  of  the  negotiated 
rulemaking  committee.  The  committee 
statement  was  included  in  the  appendix 
of  that  final  rule  (62  FR  42883).  The 
hospice  wage  index  is  updated 
annually.  Our  most  recent  annual 
update  notice  published  in  the 
September  1,  2006  Federal  Register  (71 
FR  52080),  set  forth  updates  to  the 
hospice  wage  index  for  FY  2007.  On 
October  3,  2006,  we  published  a 
correction  notice  in  the  Federal  Register 
(71  FR  58415)  and  we  published  a 
subsequent  correction  notice  on  January 
26.  2007  (72  FR  3856),  to  correct 
technical  errors  that  appeared  in  the 
September  1,  2006  notice. 

1.  Changes  to  Core-Based  Statistical 
Areas 

The  annual  update  to  the  hospice 
wage  index  is  published  in  the  Federal 
Register  and  is  based  on  the  most 
current  available  hospital  wage  data,  as 
well  as  any  changes  by  the  Office  of 
Management  and  Budget  (OMB)  to  the 
definitions  of  MSAs.  The  August  4, 

2005  final  rule  (70  FR  45130)  set  forth 
the  adoption  of  the  changes  discussed  in 


the  OMB  Bulletin  No.  03-04  (June  6, 
2003),  which  announced  revised 
definitions  for  Micropolitan  Statistical 
Areas  and  the  creation  of  MSAs  and 
Combined  Statistical  Areas.  In  adopting 
the  OMB  Core-Based  Statistical  Area 
(CBS A)  geographic  designations,  we 
provided  for  a  1-year  transition  with  a 
blended  wage  index  for  all  providers  for 
FY  2006.  For  FY  2006,  the  hospice  wage 
index  for  each  provider  consisted  of  a 
blend  of  50  percent  of  the  FY  2006 
MSA-based  wage  index  and  50  percent 
of  the  FY  2006  CBSA-based  wage  index. 
As  discussed  in  the  August  4,  2005  final 
rule  and  in  the  September  1,  2006 
notice,  we  will  use  the  full  CBSA-based 
wage  index  values  as  presented  in 
Tables  A  and  B  of  this  proposed  rule  for 
FY  2008. 

2.  Raw  Wage  Index  Values 

Raw  wage  index  values  (that  is, 
inpatient  hospital  pre-floor  and  pre¬ 
reclassified  wage  index  values)  as 
described  in  the  August  8, 1997  hospice 
wage  index  final  rule  (62  FR  42860),  are 
subject  to  either  a  budget  neutrality 
adjustment  or  application  of  the  wage 
index  floor.  Raw  wage  index  values  of 
0.8  or  greater  are  adjusted  by  the  budget 
neutrality  adjustment  factor.  Budget 
neutrality  means  that,  in  a  given  year, 
estimated  aggregate  payments  for 
Medicare  hospice  services  using  the 
updated  wage  index  values  will  equal 
estimated  payments  that  would  have 
been  made  for  these  services  if  the  1983 
wage  index  values  had  remained  in 
effect.  To  achieve  this  budget  neutrality, 
the  raw  wage  index  is  multiplied  by  a 
budget  neutrality  adjustment  factor.  The 
budget  neutrality  adjustment  factor  is 
calculated  by  comparing  what  we  would 
have  paid  using  current  rates  and  the 
1983  wage  index  to  what  would  be  paid 
using  current  rates  and  the  new  wage 
index.  The  budget  neutrality  adjustment 
factor  is  computed  and  applied 
annually.  For  the  FY  2008  hospice  wage 
index  in  the  proposed  rule,  FY  2007 
hospice  payment  rates  were  used  in  the 
budget  neutrality  adjustment  factor 
calculation. 

Raw  wage  index  values  below  0.8  are 
adjusted  by  the  greater  of:  (1)  The 
hospice  budget  neutrality  adjustment 
factor;  or  (2)  the  hospice  wage  index 
floor  (a  15  percent  increase)  subject  to 
a  maximum  wage  index  value  of  0.8.  For 
example,  if  County  A  has  a  pre-floor, 
pre-reclassified  hospital  wage  index 
(raw  wage  index  value)  of  0.4000,  we 
would  perform  the  following 
calculations  using  the  budget  neutrality 
factor  (which  for  this  example  is 
1.060988)  and  the  hospice  wage  index 
floor  to  determine  County  A’s  hospice 
wage  index: 


Raw  wage  index  value  below  0.8 
multiplied  by  the  budget  neutrality 
adjustment  factor:  (0.4000  x  1.060988  = 
0.4244). 

Raw  wage  index  value  below  0.8 
multiplied  by  the  hospice  wage  index 
floor:  (0.4000  x  1.15  =  0.4600). 

Based  on  these  calculations,  County 
A’s  hospice  wage  index  would  be 
0.4600. 

3.  Hospice  Payment  Rates 

Section  4441(a)  of  the  Balanced 

Budget  Act  of  1997  (BBA)  amended 
section  1814(i)(l)(C)(ii)  of  the  Act  to 
establish  updates  to  hospice  rates  for 
FYs  1998  through  2002.  Hospice  rates 
were  to  be  updated  by  a  factor  equal  to 
the  market  basket  index,  minus  1 
percentage  point.  However,  neither  the 
BBA  nor  subsequent  legislation 
specified  the  market  basket  adjustment 
to  be  used  to  compute  payment  for  FY 
2008.  Therefore,  payment  rates  for  FY 
2008  will  be  updated  according  to 
section  1814(i)(l)(C)(ii)(VII)  of  the  Act, 
which  states  that  the  update  to  the 
payment  rates  for  subsequent  FYs  will 
be  the  market  basket  percentage  for  the 
fiscal  year.  Accordingly,  the  FY  2008 
update  to  the  payment  rates  will  be  the 
full  market  basket  percentage  increase 
for  FY  2008.  This  rate  update  is 
implemented  through  a  separate 
administrative  instruction  and  is  riot 
part  of  this  notice.  Historically,  the  rate 
update  has  been  published  through  a 
separate  administrative  instruction 
issued  annually  in  July  to  provide 
adequate  time  to  implement  system 
change  requirements.  Providers 
determine  their  payment  rates  by 
applying  the  wage  index  in  this  notice 
to  the  labor  portion  of  the  published 
hospice  rates. 

4.  Proxy  for  the  Hospital  Market  Basket 

As  discussed  above,  the  hospice 

payment  rates  are  adjusted  each  year 
based  upon  the  full  hospital  market 
basket.  In  the  FY  2007  update  notice  (72 
FR  52082)  issued  on  September  1,  2006, 
we  indicated  that  beginning  in  April 
2006,  with  the  publication  of  March 

2006  data,  the  Bureau  of  Labor 
Statistic’s  (BLS’s)  Employment  Cost 
Index  (ECI)  began  using  a  different 
classification  system,  the  North 
American  Industrial  Classification 
System  (NAICS),  instead  of  the  Standard 
Industrial  Classification  System  (SIC), 
which  no  longer  exists.  The  ECIs  had 
been  used  as  the  data  source  for  wages 
and  salaries  and  other  price  proxies  in 
the  hospital  market  basket.  In  the  FY 

2007  update  notice  we  noted  that  no 
changes  would  be  made  to  the  usage  of 
the  NAICS-based  ECI,  however,  input 
was  solicited  on  this  issue.  We  received 
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no  comments  and  as  a  result,  we  are  not 
proposing  any  changes. 

II.  Provisions  of  the  Proposed  Rule 

A.  Annual  Update  to  the  Hospice  Wage 
Index 

The  hospice  wage  index  presented  in 
this  proposed  rule  would  be  effective 
October  1,  2007  through  September  30, 
2008.  We  note  that  we  are  not  proposing 
any  modifications  to  the  hospice  wage 
index  methodology.  In  accordance  with 
our  regulations  and  the  agreement 
signed  with  other  members  of  the 
Hospice  Wage  Index  Negotiated 
Rulemaking  Committee,  we  are  using 
the  most  current  hospital  data  available 
to  us.  For  this  proposed  rule,  the  FY 

2007  hospital  wage  index  was  the  most 
current  hospital  wage  data  available  for 
calculating  the  FY  2008  hospice  wage 
index  values.  We  used  the  FY  2007  pre- 
reclassified  and  pre-floor  hospital  area 
wage  index  data  for  this  calculation. 

Payment  rates  for  each  of  the  four 
levels  of  care  are  adjusted  annually 
based  upon  the  hospital  market  basket 
for  that  year  and  are  promulgated 
administratively  to  allow  for  sufficient 
time  for  system  changes  and  provider 
notification.  Due  to  the  need  to  ensure 
appropriate  time  for  implementing 
changes,  the  latest  adjustments  to  these 
payment  rates  were  not  incorporated 
into  this  proposed  rule. 

As  noted  above,  for  FY  2008,  the 
hospice  wage  index  values  will  be  based 
solely  on  the  adoption  of  the  CBSA- 
based  labor  market  definitions  and  its 
wage  index.  We  continue  to  use  the 
most  recent  pre-floor  and  pre¬ 
reclassified  hospital  wage  index  data 
available  (FY  2003  hospital  wage  data). 

A  detailed  description  of  the 
methodology  used  to  compute  the 
hospice  wage  index  is  contained  in  both 
the  September  4,  1996  proposed  rule  (61 
FR  46579)  and  the  August  8, 1997  final 
rule  (62  FR  42860).  All  wage  index 
values  are  adjusted  by  a  budget- 
neutrality  factor  of  1.066028  and  are 
subject  to  the  wage  index  floor 
adjustment,  if  applicable.  We  completed 
all  of  the  calculations  described  in 
section  2.B  below  and  included  them  in 
the  wage  index  values  reflected  in 
Tables  A  and  B  of  the  Addendum. 
Specifically,  Table  A  reflects  the  FY 

2008  wage  index  values  for  urban  areas 
under  the  CBSA  designations.  Table  B 
reflects  the  FY  2008  wage  index  values 
for  rural  areas  under  the  CBSA 
designations. 

B.  Rural  Areas  Without  Hospital  Wage 
Data 

(If  you  choose  to  comment  on  issues 
in  this  section,  please  include  the 


caption  “Rural  Areas  without  Wage 
Data”  at  the  beginning  of  your 
comments.) 

When  adopting  OMB’s  new  labor 
market  designations,  we  identified  some 
geographic  areas  where  there  were  no 
hospitals,  and  thus,  no  hospital  wage 
index  data  on  which  to  base  the 
calculation  of  the  hospice  wage  index 
(70  FR  45135,  August  4,  2005).  For  FY 
2006  and  FY  2007,  we  adopted  a  policy 
to  use  the  FY  2005  pre-floor,  pre¬ 
reclassified  hospital  wage  index  value 
for  rural  areas  when  no  rural  hospital 
wage  data  were  available.  We  also 
adopted  the  policy  that  for  urban  labor 
markets  without  an  urban  hospital  from 
which  a  hospital  wage  index  data  could 
be  derived,  all  of  the  CBSAs  within  the 
State  would  be  used  to  calculate  a 
statewide  urban  average  wage  index 
data  to  use  as  a  reasonable  proxy  for 
these  areas.  We  did  not  receive  any 
public  comments  regarding  our  policy 
to  calculate  an  urban  wage  index,  using 
an  average  of  all  of  the  urban  CBSA 
wage  index  data  within  the  State,  for 
urban  labor  markets  without  an  urban 
hospital  from  which  a  hospital  wage 
index  could  be  derived.  Consequently, 
in  the  August  2005  final  rule  and  in  the 
August  2006  update  notice,  we  applied 
the  average  wage  index  data  from  all 
urban  areas  lacking  hospital  wage  data 
in  that  state.  Currently,  the  only  CBSA 
that  is  affected  by  this  is  CBSA  25980 
Hinesville-Fort  Stewart,  Georgia.  We 
propose  to  continue  this  approach  for 
urban  areas  where  there  are  no  hospitals 
and,  thus,  no  hospital  wage  index  data 
on  which  to  base  the  calculations  for  the 
FY  2008  and  subsequent  hospice  wage 
indexes.  Therefore,  the  pre-floor,  pre¬ 
reclassified  wage  index  data  for  urban 
CBSA  25980,  Hinesville-Fort  Stewart, 
GA  is  calculated  as  the  average  wage 
index  data  of  all  urban  areas  in  Georgia 
with  a  value  of  0.9178. 

Under  the  CBSA  labor  market  areas, 
there  are  no  rural  hospitals  in  rural 
locations  in  Massachusetts  and  Puerto 
Rico.  Since  there  was  no  rural  proxy  for 
more  recent  rural  data  within  those 
areas,  in  the  August  2005  proposed  rule 
(70  FR  45135),  we  proposed  applying 
the  FY  2005  pre-floor,  pre-reclassified 
hospital  wage  index  value  to  rural  areas 
where  no  hospital  wage  data  are 
available.  We  did  not  receive  any  public 
comments  on  this  matter,  either. 
Consequently,  in  the  August  2005  final 
rule  and  in  the  August  2006  update 
notice,  we  applied  the  FY  2005  pre¬ 
floor,  pre-reclassified  hospital  wage 
index  data  for  rural  areas  lacking 
hospital  wage  data  in  that  state  in  both 
FY  2006  and  FY  2007  for  rural 
Massachusetts  and  rural  Puerto  Rico. 


Since  we  have  used  the  same  wage 
index  value  from  FY  2005  for  these 
areas  for  the  previous  two  fiscal  years, 
we  believe  it  is  appropriate  to  consider 
alternatives  in  our  methodology  to 
update  the  wage  index  for  rural  areas 
without  hospital  wage  index  data.  We 
believe  that  the  best  imputed  proxy  for 
rural  areas,  would:  (1)  Use  pre-floor, 
pre-reclassified  hospital  data;  (2)  use  the 
most  local  data  available  to  impute  a 
rural  wage  index;  (3)  be  easy  to  evaluate; 
and,  (4)  be  easy  to  update  from  year-to- 
year.  Although  our  current  methodology 
uses  local,  rural  pre-floor,  pre- 
reclassified  hospital  wage  data,  this 
method  cannot  be  updated  from  year-to- 
year. 

Therefore,  in  cases  where  there  is  a 
rural  area  without  rural  hospital  wage 
data,  we  propose  using  the  average  pre¬ 
floor,  pre-reclassified  wage  index  data 
from  all  contiguous  CBSAs  to  represent 
a  reasonable  proxy  for  the  rural  area. 
While  this  approach  does  not  use  rural 
data,  it  does  use  pre-floor,  pre- 
reclassified  hospital  wage  data,  it  is  easy 
to  evaluate,  it  is  easy  to  update  from 
year-to-year,  and  it  uses  the  most  local 
data  available. 

In  determining  an  imputed  rural  wage 
index,  we  interpret  the  term  contiguous 
to  mean  as  sharing  a  border.  For 
example,  in  the  case  of  Massachusetts, 
the  entire  rural  area  consists  of  Dukes 
and  Nantucket  counties.  We  have 
determined  that  the  borders  of  Dukes 
and  Nantucket  counties  are  contiguous 
with  Barnstable  and  Bristol  counties. 
Under  the  proposed  methodology,  the 
pre-floor,  pre-reclassified  wage  index 
values  for  the  counties  of  Barnstable 
(CBSA  12700,  Barnstable  Town,  MA)  of 
1.2539  and  Bristol  (CBSA  39300, 
Providence-New  Bedford-Fall  River,  RI- 
MA)  of  1.0783  would  be  averaged 
resulting  in  an  imputed  pre-floor,  pre- 
reclassified  rural  wage  index  of  1.1661 
for  rural  Massachusetts  for  FY  2008.  The 
impact  of  utilizing  the  proposed 
methodology  is  captured  in  the  impact 
analysis  (Table  1).  As  shown  in  Table  B. 
the  proposed  wage  index  value  for  FY 
2008  for  rural  Massachusetts  is  1.2431. 

If  we  had  retained  the  current 
methodology,  the  rural  Massachusetts 
v/age  index  would  have  been  1.0891. 

While  we  believe  that  this  policy 
could  be  readily  applied  to  other  rural 
areas  that  lack  hospital  wage  data 
(possibly  due  to  hospitals  converting  to 
a  different  provider  type,  such  as  a 
CAH,  that  do  not  submit  the  appropriate 
wage  data),  should  a  similar  situation 
arise  in  the  future,  we  may  re-examine 
this  policy. 

However,  we  do  not  believe  that  this 
policy  would  be  appropriate  for  Puerto 
Rico.  There  are  sufficient  economic 
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differences  between  hospitals  in  the 
United  States  and  those  in  Puerto  Rico, 
including  the  payment  of  hospitals  in 
Puerto  Rico  using  blended  Federal/ 
Commonwealth-specific  rates  that  we 
believe  that  a  separate  and  distinct 
policy  for  Puerto  Rico  is  necessary. 
Consequently,  any  alternative 
methodology  for  imputing  a  wage  index 
for  rural  Puerto  Rico  would  need  to  take 
into  account  those  differences.  Our 
policy  of  imputing  a  rural  wage  index 
based  on  the  wage  indexfes)  of  CBSAs 
contiguous  to  the  rural  area  in  question 
does  not  recognize  the  unique 
circumstances  of  Puerto  Rico.  While  we 
have  not  yet  identified  an  alternative 
methodology  for  imputing  a  wage  index 
for  rural  Puerto  Rico,  we  will  continue 
to  evaluate  the  feasibility  of  using 
existing  hospital  wage  data  and, 
possibly,  wage  data  from  other  sources. 
Accordingly,  we  propose  to  continue 
using  the  most  recent  pre-floor,  pre¬ 
reclassified  wage  index  previously 
available  for  Puerto  Rico,  which  is 
0.4047. 

C.  Nomenclature  Changes 

(If  you  choose  to  comment  on  issues 
in  this  section,  please  include  the 
caption  “Nomenclature  Changes”  at  the 
beginning  of  your  comments.) 

In  the  August  4,  2005  final  rule  and 
in  the  September  1,  2006  update  notice, 
we  noted  that  the  Office  of  Management 
and  Budget  (OMB)  published  a  bulletin 
that  changed  the  titles  to  certain  CBSAs. 
Since  the  publication  of  the  Hospice  FY  • 
2006  update  notice,  OMB  published 
additional  bulletins  that  updated  the 
CBSAs.  Specifically,  OMB  added  or 
deleted  certain  CBSA  numbers  and 
revised  certain  titles.  Accordingly,  in 
this  proposed  rule,  we  are  proposing  to 
clarify  that  this  and  all  subsequent 
Hospice  rules  and  notices  are 
considered  to  incorporate  the  CBSA 
changes  published  in  the  most  recent 
OMB  bulletin,  that  applies  to  the 
hospital  wage  data  used  to  determine 
the  current  hospice  wage  index.  The 
proposed  tables  reflect  changes  made  hy 
these  bulletins.  The  OMB  bulletins  may 
be  accessed  at  http:// 
www.whitehouse.gov/omh/bulletins/ 
index.html. 

D.  Payment  for  Hospice  Care  Based  on 
Location  Where  Care  Is  Furnished 

(If  you  choose  to  comment  on  issues 
in  this  section,  please  include  the 
caption  “Site  of  Service”  at  the 
beginning  of  your  comments) 

Hospice  providers  receive  payment 
for  four  levels  of  care  based  upon  the 
individual’s  needs.  Section  4442  of  the 
BBA  amended  section  1814(i)(2)  of  the 
Act,  effective  for  services  furnished  on 


or  after  October  1, 1997,  required  the 
application  of  the  local  wage  index 
value  of  the  geographic  location  at 
which  the  service  is  furnished  for 
hospice  care  provided  in  the  home.  This 
provision  has  been  codified  in  our 
regulations  at  418.302(g).  Prior  to  this 
provision,  local  wage  index  values  were 
applied  based  on  the  geographic 
location  of  the  hospice  provider, 
regardless  of  where  the  hospice  care  was 
furnished.  We  believe  that  for  the 
majority  of  hospice  providers  the  office 
and  the  site  for  the  provision  of  home 
and  inpatient  care  occur  in  the  same 
geographic  area.  However,  with  the 
substantial  growth  of  hospice  providers 
in  multiple  states  and  with  multiple 
sites  within  a  State,  hospice  providers 
have  been  able  to  inappropriately 
maximize  reimbursement  by  locating 
their  offices  in  high-wage  areas  and 
delivering  services  in  a  lower-wage  area. 
We  also  believe  that  hospice  providers 
are  also  able  to  inappropriately 
maximize  reimbursement  by  locating 
their  inpatient  services  either  directly  or 
under  contractual  arrangements  in 
lower  wage  areas  than  their  offices. 

Section  4442  of  the  BBA  applies  the 
wage  index  value  of  a  home’s 
geographic  location  for  services 
provided  there,  but  is  silent  as  to  what 
wage  index  value  should  be  used  for 
hospice  services  provided  in  an 
inpatient  setting.  We  believe  that  the 
application  of  the  wage  index  values,  for 
rate  adjustments  on  the  geographic  area, 
where  the  hospice  care  is  furnished 
provides  a  reimbursement  rate  that  is  a 
more  accurate  reflection  of  the  wages 
paid  by  the  hospice  for  the  staff  used  to 
furnish  care.  We  also  believe  that 
payment  should  reflect  the  location  of 
the  services  provided  and  not  the 
location  of  an  office. 

As  a  result,  we  are  proposing  that 
effective  January  1,  2008,  all  payment 
rates  (routine  home  care,  continuous 
home  care,  inpatient  respite  and  general 
inpatient  care)  be  adjusted  by  the 
geographic  wagfe  index  value  of  the  area 
where  hospice  services  are  provided.  In 
other  words,  the  wage  component  of 
each  payment  rate  is  multiplied  by  the 
wage  index  value  applicable  to  the 
location  in  which  the  hospice  services 
are  provided.  We  are  proposing  to 
amend  418.302(g)  to  reflect  this 
proposed  change. 

Currently,  hospice  claims  do  not 
contain  information  identifying  the 
location  of  the  facility  where  general 
inpatient  and  respite  care  are  provided. 
Therefore,  we  are  unable  to  predict  the 
savings  or  costs  associated  with  the 
changes  associated  with  this  proposed 
provision.  However,  we  believe  that  the 


impact  of  implementing  this  proposal 
will  be  negligible. 

E.  Clarification  of  Selected  Existing 
Medicare  Hospice  Regulations  and 
Policies 

1.  Educational  Requirements  for  Nurse 
Practitioners 

(If  you  choose  to  comment  on  issues 
in  this  section,  please  include  the 
caption  “Nurse  Practitioners”  at  the 
beginning  of  your  comments.) 

On  December  8,  2003,  the  Congress 
enacted  the  Medicare  Prescription  Drug, 
Improvement,  and  Modernization  Act 
(MMA)  of  2003  (Pub.  L.  108-173). 
Section  408  of  the  MMA,  Recognition  of 
Attending  Nurse  Practitioners  as 
Attending  Physicians  to  Serve  Hospice 
Patients,  amended  sections 
1861(dd)(3)(B)  and  1814(a)(7)  of  the  Act 
to  add  nurse  practitioners  (NPs)  to  the 
definition  of  an  attending  physician  for 
beneficiaries  who  have  elected  the 
hospice  benefit.  Section  408  of  the 
MMA  was  implemented  through  an 
administrative  issuance  (Change 
Request  (CR)  3226,  Transmittals  22  and 
304,  September  24,  2004). 

In  the  FY  2006  Final  Rule  (70  FR 
45130,  August  4,  2005),  we  revised 
§  418.3  to  implement  the  provisions  of 
section  408  of  the  MMA.  Section  418.3 
indicated  (under  clause  (l)(ii)  of  the 
definition  of  “attending  physician”)  that 
the  nurse  practitioner  “*  *  *  meet  the 
training,  education,  and  experience 
requirements  as  the  Secretary  may 
prescribe  *  *  We  believe  that  the 
definition  for  nurse  practitioners  under 
the  Medicare  hospice  benefit  should 
reflect  the  definition  as  established  for 
the  Medicare  benefit  found  at  §410.75. 
To  ensure  consistency,  we  propose  to 
revise  the  definition  of  “attending 
physician”  at  §418.3  to  cross  reference 
the  requirement  in  §  410.75(b). 

2.  Care  Giver  Breakdown  and  General 
Inpatient  Care 

(If  you  choose  to  comment  on  issues 
in  this  section,  please  include  the 
caption  “Care  Giver  and  General 
Inpatient  Care”  at  the  beginning  of  your 
comments.) 

The  Medicare  hospice  benefit  places 
emphasis  on  the  provision  of  items  and 
services  to  enable  an  individual  to 
remain  at  home  in  the  company  of 
family  and  friends.  Section 
1861(dd)(l)(G)  of  the  Act  provides  for 
short  term  inpatient  hospice  care  to  be 
available  when  an  individual’s  pain  and 
symptoms  must  be  closely  monitored  or 
the  intensity  of  interventions  that  are 
required  cannot  be  provided  in  any 
other  settings.  In  recognition  of  the 
stress  in  providing  care  for  an 
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individual  with  a  terminal  diagnosis, 
inpatient  respite  care  is  available  for 
family  mem^rs,  who  serve  as  the 
primary  caregivers,  to  obtain  rest  for  a 
period  of  no  more  than  five  days  at  a 
time. 

Medicare  policy  as  described  in 
chapter  9  of  the  Medicare  Benefit  Policy 
Manual,  states  that  skilled  nursing  care 
may  be  required  by  a  patient  whose 
home  support  has  broken  down,  if  this 
breakdown  makes  it  no  longer  feasible 
to  furnish  needed  care  in  the  home 
setting.  If  the  hospice  and  the  caregiver, 
working  together,  are  no  longer  able  to 
provide  the  necessary  skilled  nursing 
care  in  the  individual’s  home,  and  if  the 
individual’s  pain  and  symptom 
management  can  no  longer  be  provided 
at  home,  then  the  individual  may  be 
eligible  for  a  short  term  general 
inpatient  level  of  care.  However,  it  has 
come  to  our  attention  that  some  hospice 
providers  are  requesting  payment  for  the 
“general  inpatient’’  level  of  care  for 
circumstances  that  do  not  qualify  under 
the  statute,  our  regulations  at 
§  418.202(e)  or  Medicare  hospice  policy. 
In  other  words,  some  hospices  are 
billing  Medicare  for  “caregiver 
breakdown”  at  the  higher  “general 
inpatient”  level,  rather  than  the  lower 
payment  for  “inpatient  respite”  or 
“routine  home  care”  levels  of  care. 

To  receive  payment  for  “general 
inpatient  care”  under  the  Medicare 
hospice  benefit,  beneficiaries  must 
require  an  intensity  of  care  directed 
towards  pain  control  and  symptom 
management  that  cannot  be  managed  in 
any  other  setting.  While  there  is  nothing 
prohibiting  a  Medicare  approved  facility 
from  serving  as  the  individual’s  home, 
it  is  the  level  of  care  provided  to  meet 
the  individual’s  needs  which  determine 
payment  fates  for  Medicare  services. 
“Caregiver  breakdown”  should  not  be 
billed  as  “general  inpatient  care” 
regardless  of  where  services  are 
provided,  unless  the  intensity-of-care 
requirement  is  met.  If  the  individual  is 
no  longer  able  to  remain  in  his  or  her 
home,  but  the  required  care  does  not 
meet  the  requirements  for  “general 
inpatient  care”,  hospices  should  bill 
this  care  as  “inpatient  respite  care”, 
payable  for  no  more  than  5  days,  until 
alternative  arrangements  can  be  made. 

As  explained,  this  is  a  clarification  of 
current  Medicare  policy  and  is  not 
anticipated  to  create  new  limitations  on 
access  to  hospice  care.  However,  we  are 
clarifying  that  the  level  of  care 
provided,  not  the  location  of  care,  is 
what  determines  the  appropriate  level  of 
payment.  Additionally,  the 
circumstances  addressed  with  this 
policy,  and  the  clarification  discussed 
above,  should  not  be  construed  as 


similar  to  situations  where  an 
individual  does  not  have  family  or 
friends  or  other  means  that  are  able  to 
take  on  the  role  of  a  caregiver  when  a 
hospice  election  is  made.  The  Medicare 
hospice  benefit  provides  for  care  that  is 
medically  reasonable  and  necessary  for 
the  palliation  and  management  of  the 
terminal  and  related  conditions,  and  is 
structured  in  such  a  way  to  enable  the 
individual  with  a  terminal  condition  to 
remain  at  home,  as  long  as  possible,  in 
the  company  of  family  and  friends.  We 
recognize  the  difficulties  surrounding 
the  provision  of  hospice  care  to  an 
individual  who  is  terminally  ill  and 
who  does  not  have  caregivers  at  home. 
This  may  be  a  challenge  in  rural  areas. 
Section  409  of  the  MMA  established  the 
Rural  Hospice  Demonstration  which 
hopes  to  test  alternative  mechanisms  for 
providing  hospice  services  for 
beneficiaries  who  lack  an  appropriate 
caregiver  and  who  reside  in  rural  areas. 
However,  we  intend  to  monitor  the 
usage  of  the  general  inpatient  care. 

We  are  providing  this  as  clarification 
and  therefore  are  not  proposing  any 
changes  in  existing  statute,  regulation  or 
policy  manual. 


3.  Certification  of  Terminal  Illness 


benefit.  The  statute  is  explicit  in  the 
requirement  that  the  physician  and 
medical  director  determine  the 
prognosis  and  his  or  her  signature  on 
the  certification  attests  to  that  fact.  We 
will  provide  further  clarification  in 
administrative  instructions. 


III.  Collection  of  Information 
Requirements 


This  document  does  not  impose  any 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 


IV.  Response  to  Comments 


Because  of  the  large  number  of  public 
comments  we  normally  receive  on 
Federal  Register  documents,  we  are  not 
able  to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 


(If  you  choose  to  comment  on  issues 
in  this  section,  please  include  the 
caption  “Certification”  at  the  beginning 
of  your  comments.) 

Section  1814(a)(7)(A)(i)  of  the  Act 
stipulates  that  the  individual’s  attending 
physician  and  the  hospice  medical 
director  initially  certify  the  individual’s 
terminal  diagnosis  with  prognosis  of  six 
months  or  less  if  the  disease  runs  its 
normal  course.  The  requirements  of  the 
physician  certification,  including 
supportive  documentation  were 
discussed  in  the  hospice  care 
amendment  proposed  rule  (67  CFR 
70363)  and  final  rule  (70  CFR  70548).  In 
these  rules,  we  indicated  that  a  direct 
consultation  between  the  hospice 
medical  director  and  the  attending 
physician  was  not  a  requirement  and 
that  information  supporting  the  terminal 
diagnosis  could  be  obtained  through  the 
hospice  admission  nurse.  We  are  aware 
that  the  intent  of  this  has  been 
construed  by  some  providers,  to  permit 
the  admission  nurse,  utilizing 
documents  such  as  local  coverage 
decisions,  to  determine  eligibility  for 
hospice  services  and  certify  the 
individual’s  terminal  diagnosis.  This 
interpretation  is  incorrect.  We  have 
permitted  the  hospice  nurses  to  obtain 
information  to  be  used  by  the  hospice 
medical  director  as  part  of  the  medical 
documents  used  in  his  or  her 
determination  of  the  terminal  diagnosis 
and  eligibility  for  the  Medicare  hospice 


V.  Regulatory  Impact  Analysis 


A.  Overall  Impact 


We  have  examinad  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  and  Review),  the 
Regulatory  Flexibility  Act  (RFA) 
(September  19,  1980,  Pub.  L.  96-354), 
section  1102(b)  of  the  Act,  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  and  Executive  Order 
13132.  We  estimated  the  impact  on 
hospices,  as  a  result  of  the  proposed 
changes  to  the  FY  2008  hospice  wage 
index.  As  discussed  previously,  the 
methodology  for  computing  the  wage 
index  was  determined  through  a 
negotiated  rulemaking  committee  and 
implemented  in  the  August  8, 1997  final 
rule  (62  FR  42860).  This  proposed  rule 
updates  the  hospice  wage  index  in 
accordance  with  our  regulation  and  that 
.methodology,  ihcorporating  the 
adoption  of  the  CBSA  designations  used 
in  the  FY  2007  hospital  wage  index 
data. 

•  Table  1  categorizes  the  impact  on 
hospices  by  various  geographic  and 
provider  characteristics.  We  estimate 
that  the  total  hospice  payments  will 
decrease  $538,000  as  a  result  of  the 
proposed  FY  2008  wage  index  values. 
We  anticipate  that  the  final  rule  will 
more  accurately  project  payment  for  FY 
2008,  based  upon  changes  in  the  wage 
index  values. 
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•  Table  A  reflects  the  FT  2008  wage 
index  values  for  urban  areas 
designations. 

•  Table  B  reflects  the  FT  2008  wage 
index  values  for  rural  areas 
designations. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
duties)  directs  agencies  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(FUA)  must  be  prepared  for  major  rules 
with  economicaL.iy  significant  effects 
($100  million  or  more  in  any  1  year).  We 
have  determined  that  this  notice  is  not 
an  economically  significant  rule  under 
this  Executive  Order. 

The  RFA  requires  agencies  to  anedyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and  small 
governmental  jurisdictions.  Most 
hospices  and  most  other  providers  and 
suppliers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $6.5  million  to  $31.5  million  in  any 
1  year  (for  details,  see  the  Small 
Business  Administration’s  regulation  at 
65  FR  69432,  that  sets  forth  size 
standards  for  health  care  industries).  For 
purposes  of  the  RFA,  most  hospices  are 
small  entities.  As  indicated  in  Table  1 
below,  there  are  2,819  hospices. 
Approximately  81  percent  of  Medicare 
certified  hospices  are  identified  as 
voluntary,  government,  or  other 
agencies  and,  therefore,  are  considered 
small  entities.  Because  the  National 
Hospice  and  Palliative  Care 
Organization  estimates  that 
approximately  79  percent  of  hospice 
patients  are  Medicare  beneficiaries,  we 
have  not  considered  other  sources  of 
revenue  in  this  analysis.  Furthermore, 
the  wage  index  methodology  was 
previously  determined  by  consensus, 
through  a  negotiated  rulemaking 
committee  that  included  representatives 
of  national  hospice  associations;  lural, 
urban,  large  and  small  hospices;  multi¬ 
site  hospices;  and  consumer  groups. 
Based  on  all  of  the  options  considered, 
the  committee  agreed  on  the 
methodology  described  in  the 
committee  statement,  and  it  was 
adopted  into  regulation  in  the  August  8, 
1997  final  rule.  In  developing  the 
process  for  updating  the  wage  index  in 
the  1997  final  rule,  we  considered  the 
impact  of  this  methodology  on  small 


entities  and  attempted  to  mitigate  any 
potential  negative  effects. 

In  addition,  section  1102(h)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  anedysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  pxirposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
cis  a  hospital  that  is  located  outside  a 
CBSA  and  has  fewer  than  100  beds.  We 
have  determined  that  this  notice  would 
not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  We  are  not 
preparing  an  analysis  for  the  RFA 
because  we  have  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nxunber  of  small  entities. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $120  million  or  more. 
This  notice  is  not  anticipated  to  have  an 
effect  on  State,  local,  or  tribal 
governments  or  on  the  private  sector  of 
$120  million  or  more. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts -State  law,  or 
otherwise  has  Feder^ism  implications. 
We  have  reviewed  this  notice  under  the 
threshold  criteria  of  Executive  Order 
1313^,  Federalism,  and  have 
determined  that  it  would  not  have  an 
impact  on  the  rights,  roles,  and 
responsibilities  of  State,  local,  or  tribal 
governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

B.  Anticipated  Effects 

We  are  imable  to  quantify  the  extent 
of  the  usage  of  the  general  inpatient 
level  of  care  in  the  event  of  caregiver 
breakdown  and  are,  therefore,  unable  to 
definitively  anticipate  the  impact  of  our 
clarification  of  the  general  inpatient 
level  of  care  policy  in  the  event  of 
caregiver  breakdown.  For  this  reason, 
we  solicit  comment  on  what  the  impact 
of  our  clarification  might  be.  Based  on 
anecdotal  evidence  as  well  as 
substantial  increases  in  the  number  of 
claims  submitted  for  general  inpatient 
care,  however,  we  believe  a  small 


proportion  of  patient  days  attributed  to 
general  inpatient  care  would  be 
appropriately  allocated  to  inpatient 
respite  care  with  thi«  clarification. 
Significant  savings  could  be  realized 
even  if  only  a  small  proportion  of 
patient  days  attributed  to  general 
inpatient  care  were  allocated  to 
inpatient  respite  care. 

For  example,  to  determine  the  impact 
of  allocating  5.0  percent  of  general 
inpatient  care  days  to  inpatient  respite 
care,  we  used  the  FT  2005  patient  days, 
expenditures  and  number  of 
beneficiaries  electing  the  hospice 
benefit  to  estimate  the  impact  of  the 
clarification  of  existing  policy  in  this 
proposed  rule.  The  number  of  inpatient 
days  was  adjusted  from  1,250,678  to 
1,188,144.  The  number  of  inpatient 
respite  days  was  adjusted  horn  96,646  to 
159,180.  While  inpatient  respite 
expenditures  increased  from 
$14,000,000  to  $23,058,570,  general 
inpatient  care  expenditures  decreased 
from  $737,300,000  to  $700,435,000.  In 
total,  if  5.0  percent  of  patient  days  that 
were  attributed  to  general  inpatient  care 
in  FY  2005  were  allocated  to  the 
inpatient  respite  level  of  care,  it  would 
have  resulted  in  net  savings  of 
$27,806,430. 

The  impact  analysis  of  this  notice 
represents  the  projected  effects  of  the 
changes  in  the  hospice  wage  index,  from 
FT  2007  to  FT  2008.  We  estimate  the 
effects  by  estimating  payments  for  FT 
2008  utilizing  the  FT  2007  wage  index 
values  and  the  full  implementation  of 
the  CBSA  designations  while  holding  all 
other  payment  variables  constant. 

We  note  that  certain  events  may 
combine  to  limit  the  scope  or  accuracy 
of  our  impact  analysis,  because  such  an 
analysis  is  future  oriented  and,  thus, 
susceptible  to  forecasting  errors  due  to 
other  changes  in  the  forecasted  impact 
time  period.  The  natme  of  the  Medicare 
program  is  such  that  the  changes  may 
interact,  and  the  complexity  of  the 
interaction  of  these  changes  could  make 
it  difficult  to  predict  accurately  the  full 
scope  of  the  impact  upon  hospices. . 

For  the  purposes  of  this  proposed 
rule,  we  compared  estimated  payments 
using  the  FT  1983  hospice  wage  index 
to  estimated  payments  using  the  FT 
2008  wage  index  and  determined  the 
hospice  wage  index  to  be  budget 
neutral.  Budget  neutrality  means  that,  in 
a  given  year,  estimated  aggregate 
payments  for  Medicare  hospice  services 
using  the  FT  2008  wage  index  would 
equal  estimated  aggregate  payments  that 
would  have  been  made  for  the  same 
services  if  the  1983  wage  index  had 
remained  in  effect.  Budget  neutrality  to 
1983  does  not  imply  that  estimated 
payments  would  not  increase  since  the 
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budget  neutrality  applies  only  to  the 
wage  index  portion  and  not  the  total 
payment  rate,  which  accommodates 
inflation. 

As  discussed  above,  we  use  the  latest 
claims  file  available  to  us  to  develop  the 
impact  table  when  we  issue  the  annual 
yeeuly  wage  index  update.  For  the 
purposes  of  this  proposed  rule,  data 
were  obtained  firom  the  National  Claims 
History  file  using  FY  2005  claims 
processed  through  June  2006,  which 
were  the  most  recent  available  data.  We 
deleted  bills  from  hospice  providers  that 
have  since  closed.  For  the  purposes  of 
this  proposed  rule,  this  file  is  adequate 
to  demonstrate  the  impact  of  the  FY 
2008  wage  index  values  and  is  not 
intended  to  project  the  anticipated 
expenditures  for  FY  2008.  We  anticipate 
that  the  final  rule  will  more  accurately 
project  payment  for  FY  2008.  This 
impact  analysis  compares  hospice 
payments  using  the  FY  2007  hospice 
wage  index  to  the  estimated  payments 
using  the  FY  2008  wage  index.  We  note 
that  estimated  payments  for  FY  2008  are 
determined  by  using  the  wage  index  for 
FY  2008  and  payment  rates  for  FY  2007. 
As  noted  in  previous  sections,  payment 
rates  for  FY  2008  are  published  through 
administrative  issuance. 

Table  1  demonstrates  the  results  of 
our  analysis.  In  column  1  we  indicate 
the  number  of  hospices  included  in  om 
analysis.  In  column  2,  we  indicate  the 
number  of  routine  home  care  days  that 
were  included  in  our  analysis,  although 
the  analysis  was  performed  on  all  types 
of  hospice  care.  Column  3  estimates 
payments  using  the  FY  2007  wage  index 
values  and  the  FY  2007  payment  rates. 
Column  4  estimates  payments  using  FY 
2008  wage  index  values  as  well  as  the 
FY  2007  pa)nnent  rates.  Column  5 
compared  columns  3  and  4  and  shows 
the  percentage  change  in  estimated 
hospice  payments  made  based  on  the 
hospice  category. 

Table  1  also  categorizes  hospices  by 
various  geographic  and  provider 
characteristics.  The  first  row  displays 
the  aggregate  result  of  the  impact  for  all 
Medicare-certified  hospices.  The  second 
and  third  rows  of  the  table  categorize 
hospices  according  to  their  geographic 
location  (urban  and  rural).  Our  analysis 
indicated  that  there  are  1,858  hospices 
located  in  urban  areas  and  961  hospices 
located  in  rural  areas.  The  next  two 
groupings  in  the  fable  indicate  the 
number  of  hospices  by  census  region, 
also  broken  down  by  urban  and  rvual 
hospices.  The  sixth  grouping  shows  the 
impact  on  hospices  based  on  the  size  of 
the  hospice’s  program.  We  determined 
that  the  majority  of  hospice  payments 
are  made  at  the  routine  home  care  rate. 
Therefore,  we  based  the  size  of  each 


individual  hospice’s  program  on  the 
number  of  routine  home  care  days 
provided  in  FY  2006.  The  next  grouping 
shows  the  impact  on  hospices  by  type 
of  ownership.  The  final  grouping  shows 
the  impact  on  hospices  defined  by 
whether  they  are  provider-based  or 
freestanding.  As  indicated  in  Table  1 
below,  there  eue  2,819  hospices. 
Approximately  81  percent  of  Medicare- 
certified  hospices  are  identified  as 
voluntary,  government,  or  other 
agencies  and,  therefore,  are  considered 
small  entities.  Because  the  National 
Hospice  and  Palliative  Care 
Organization  estimates  that 
approximately  79  percent  of  hospice 
patients  are  Medicare  beneficiaries,  we 
have  not  considered  other  sources  of 
revenue  in  this  analysis.  Furthermore, 
the  wage  index  methodology  was. 
previously  determined  by  consensus, 
through  a  negotiated  rulemaking 
committee  that  included  representatives 
of  national  hospice  associations;  rural, 
urban,  large,  and  small  hospices;  multi¬ 
site  hospices;  and  consumer  groups. 
Based  on  all  of  the  options  considered, 
the  committee  agreed  on  the 
methodology  described  in  the 
committee  statement,  and  it  was 
adopted  into  regulation  in  the  August  8, 
1997  final  rule.  In  developing  the 
process  for  updating  the  wage  index  in 
the  1997  final  rule,  we  considered  the 
impact  of  this  methodology  on  small 
entities  and  attempted  to  mitigate  any 
potential  negative  effects. 

As  stated  previously,  the  following 
discussions  are  limited  to  demonstrating 
trends  rather  than  projected  dollars.  We 
used  the  CBSA  designations  and  wage 
indices  as  well  as  the  data  from  FY  2005 
claims  processed  through  June  2006  in 
developing  the  impact  analysis.  For  FY 
2008  the  wage  index  is  the  variable  that 
differs  between  the  FY  2007  payments 
and  the  FY  2008  estimated  payments. 

FY  2007  payment  rates  eue  used  for  both 
FY  2007  actual  payments  and  the  FY 
2008  estimated  payments.  The  FY  2008 
payment  rates  will  be  adjusted  to  reflect 
the  full  FY  2007  hospital  market  basket, 
as  required  by  section 
1814(i)(l)(C)(ii)(VII)  of  the  Act.  As 
previously  noted,  we  publish  these  rates 
through  administrative  issuances. 

As  discussed  in  the  FY  2006  final  rule 
(70  FR  45129),  hospice  agencies  may 
utilize  multiple  wage  indices  to 
compute  their  payments  based  on 
potentially  diflerent  geographic 
locations  of  the  beneficiary  for  routine 
and  continuous  home  care  or  the  CBSA 
for  the  location  of  the  hospice  agency 
for  respite  and  general  inpatient  care. 

For  this  analysis,  we  use  payments  to 
the  hospice  in  the  aggregate  based  on 
the  location  of  the  hospice.  The  impact 


■of  hospice  wage  index  changes  have 
been  analyzed  according  to  the  type  of 
hospice,  geographic  location,  type  of 
ownership,  hospice  base,  and  size. 

Our  analysis  shows  that  most 
hospices  are  in  urban  areas  and  provide 
the  vast  majority  of  routine  home  care 
days.  Most  hospices  are  medium  sized 
followed  by  large  hospices.  Hospices  are 
almost  equal  in  numbers  by  ownership 
with  1,231  designated  as  non-profit  and 
1,265  as  proprietary.  The  vast  majority 
of  hospices  are  freestanding. 

1.  Hospice  Size 

Under  the  Medicarr,  hospice  benefit, 
hospices  can  provide  four  different 
levels  of  care  days.  The  majority  of  the 
days  provided  by  a  hospice  are  routine 
home  care  days  (RHC)  representing  over 
70  percent  of  the  services  provided  by 
a  hospice.  Therefore,  the  number  of 
routine  home  care  days  can  be  used  as 
a  proxy  for  the  size  of  the  hospice,  that 
is,  the  more  days  of  care  provided,  the 
larger  the  hospice.  As  discussed  in  the 
August  4,  2005  final  rule,  we  currently 
use  three  size  designations  to  present 
the  impact  analyses.  The  three 
categories  are:  Small  agencies  having  0 
to  3,499  RHC  days;  medium  agencies 
having  3,500  to  19,999  RHC  days;  and 
large  agencies  having  20,000  or  more 
RHC  days.  Using  RHC  days  as  a  proxy 
for  size,  our  analysis  indicates  that  the 
proposed  FY  2008  wage  index  values 
are  anticipated  to  have  virtually  no 
impact  on  hospice  providers,  with  a 
slight  decrease  of  0.1  percent 
anticipated  for  small  hospices  while  no 
change  is  anticipated  for  medium  or 
large  hospices. 

2.  Geographic  Location 

Our  analysis  demonstrates  that  the 
proposed  FY  2008  wage  index  values 
will  result  in  little  change  in  estimated 
payments  with  urban  hospices 
anticipated  to  experience  no  change 
while  rural  hospices  are  anticipated  to 
experience  a  slight  increase  of  0.2 
percent.  The  greatest  increase  of  0.9 
percent  is  anticipated  to  be  experienced 
by  the  Mountain  regions,  followed  by  an 
increase  for  East  North  Central  of  0.6 
percent  and  Pacific  regions  of  0.5 
percent.  The  remaining  urban  regions 
are  anticipated  to  experience  a  decrease 
ranging  firom  0.6  percent  in  the  East 
South  Central  region  to  0.1  percent  in 
the  Middle  Atlantic  region.  The  greatest 
decrease  of  2.6  percent  is  anticipated  for 
Puerto  Rico. 

For  rural  hospices,  the  South  Atlantic 
region  and  Puerto  Rico  are  anticipated 
to  experience  no  change.  Two  regions 
are  anticipated  to  experience  a  decrease 
of  0.9  percent  for  New  England  and  0.4 
percent  for  the  mountain  regions.  The 
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remaining  regions  are  anticipated  to 
experience  an  increase  ranging  from  0.2 
percent  for  the  East  North  Central  region 
to  0.6  percent  for  the  Middle  Atlantic 
and  E^t  South  Central  regions. 

3.  Type  of  Ownership 

By  type  of  ownership,  non-profit 
hospices  are  anticipated  to  experience 


no  change  in  payment  while 
government  hospices  are  anticipated  to 
experience  a  slight  increase  of  0.1 
percent.  Slight  decreases  are  anticipated 
for  proprietary  hospices  of  0.1  percent 
and  0.2  percent  for  other  categories. 


4.  Hospice  Base 

For  hospice-based  facilities,  a 
decrease  of  0.1  percent  in  payment  is 
anticipated  for  fi'eestanding  facilities. 
Home  health,  hospital  and  skilled 
nursing  facilities  area  anticipated  to 
experience  an  increase  of  0.1,  0.2  and 
0.7  percent  respectively. 

BILLING  C006  4120-01-P 
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TABLE  l.-IMPACT  OF  HOSPICE  WAGE  INDEX  CHANGES 


ALL  HOSPICES 


URBAN  HOSPICES 


RURAL  HOSPICES 


BY  REGION  -  URBAN: 


NEW  ENGLAND 


MIDDLE  ATLANTIC 


SOUTH  ATLANTIC 


EAST  NORTH  CENTRAL 


EAST  SOUTH  CENTRAL 


WEST  NORTH  CENTRAL 


WEST  SOUTH  CENTRAL 


MOUNTAIN 


PACIFIC 


PUERTO  RICO 


BY  REGION -RURAL: 


NEW  ENGLAND 


MIDDLE  ATLANTIC 


SOUTH  ATLANTIC 


EAST  NORTH  CENTRAL 


EAST  SOUTH  CENTRAL 


WEST  NORTH  CENTRAL 


•WEST  SOUTH  CENTRAL 


MOUNTAIN 


PACIFIC 


PUERTO  RICO 


ROUTINE  HOME  CARE 
DAYS: 


0  -  3499  DAYS  (small 


3500-19,999  DAYS 
medium 


20,00(H  DAYS  (large 


TYPE  OF  OWNERSHIP: 


VOLUNTARY 


PROPRIETARY 


GOVERNMENT 


OTHER 


Numbe 

rof 

Hospice 


Number  of 
Routine 
Home  Care 
Days  in 
Thousands 


Payments 
using 
FY2007 
Wage 
Index  in 
Thousands 
3 


■  HIM  IMIlimill 


Estimated 
Payments 
using 
FY2008 
Wage  Index 
in  thousands 


Percent 
Change  in 
Hospice 
Payments 


0.0% 


-0.1% 


0.1% 


-0.2% 
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Numbe 
r  of 

Hospice 

s 

(1) 

Number  of 
Routine 
Home  Care 
Days  in 
Thousands 
(2) 

Payments 
using 
FY2007 
Wage 
Index  in 
•Thousands 
(3) 

Estimated 
Payments 
using 
FY2008 
Wage  Index 
in  thousands 
(4) 

Percent 
Change  in 
Hospice 
Payments 
(5) 

HOSPICE  BASE: 

FREESTANDING 

1,622 

39,054 

5,850,352 

5,846,059 

-0.1% 

HOME  HEALTH  AGENCY 

622 

8,249 

1,237,212 

1,238,470 

0.1% 

HOSPITAL 

562 

6,214 

934,307 

936,616 

0.2% 

SKILLED  NURSING 
FACILITY 

13 

179 

28,837 

29,026 

0.7% 

Note:  FY  2007  payment  rates  were  used  for  estimated  payments  for  FY  2008.  FY  2008  paymoit 
rates  will  be  adjusted  to  reflect  the  full  hospital  market  basket  and  will  be  promulgated  through 
administrative  issuance. 


C.  Conclusion 

Our  impact  analysis  compared 
hospice  payments  by  using  the  FY  2007 
wage  index  to  the  estimated  payments 
using  the  FY  2008  wage  index.  Through 
the  analysis,  we  estimate  that  total 
hospice  payments  will  effectively  be 
budget  neutral  with  a  negligible 
decrease  from  FY  2007  by  $538,000. 
Additionally,  we  compared  estimated 
payments  using  the  FY  1983  hospice 
wage  index  to  estimated  payments  using 
the  FY  2008  wage  index  and  determined 
the  current  hospice  wage  index  to  be 
budget  neutral,  as  required  by  the 
negotiated  rulemaking  committee.  As 
noted  above,  the  payment  rates  used 
reflect  the  FY  2007  rates.  The  FY  2008 
payment  rates  will  be  adjusted  to  reflect 
the  full  FY  2008  hospital  market  basket, 
as  required  by  section 
1814(i)(l)(C)(iiKVn)  of  the  Act.  We 
publish  these  rates  through 
administrative  issuances. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 


List  of  Subjects  for  42  CFR  Part  418 

Health  facilities.  Hospice  care. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  would  amend  42  CFR 
part  418  as  set  forth  below: 

PART  418— HOSPtCE  CARE 

1.  The  authority  citation  for  part  418 
continues  to  read  as  follows: 

*  Authority:  Secs.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  A— Ganeral  Provision  and 
DafinMons 

2. .Section  418.3  is  amended  by 
revising  paragraph  (l)(ii)  in  the 
definition  of  “attending  physician*'  to 
read  as  follows: 

f418.3  DofMMans. 
***** 

Attending  Physician  means  a — (l)(i) 

*  *  * 

(ii)  Nurse  practiticmer  who  meets  the 
training,  education,  and  experience 


requirements  as  described  in  §410.75 
(b). 

***** 

Subpart  G— Paymant  for  Hospice  Care 

3.  Section  418.302  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§418.302  Payment  procedures  for  hospice 
care. 

***** 

(g)  Payment  for  routine  home  care, 
continuous  home  care,  general  inpatient 
care  and  inpatient  respite  care  is  made 
on  the  basis  of  the  geographic  location 
where  the  services  are  provided. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 

Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  March  15.  2007. 

Leslie  V.  Nsrwafit, 

Acting  Administrator,  Centers for  Medicare 
&■  Medicaid  Services. 

Approved;  April  11,  2007. 

Michael  O.  LeaviH, 

Secretary. 

BSJJNG  COM:  412e-»1-a 
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Note:  The  following  Addendum  will  not  appear  inlhe  Code  of  Federal  Regulations. 

ADDENDUM 

TABLE  A-HOSPICE  WAGE  INDEX  FOR  URBAN  AREAS  BY  CBSA 


CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents 

Wage 

Index* 

10180 

Abilene,  TX 

Callahan,  TX 

Jones,  TX 

Taylor,  TX 

0.8528 

10380 

Aguadilla-Isabela-San  Sebasti^,  PR 

Aguada,  PR 

Aguadilla,  PR 

Moca,  PR 

Isabela,  PR 

Lares,  PR 

Rincon,  PR 

San  Sebasti^  PR 

Anasco,  PR 

0.4502 

10420 

Akron,  OH 

Portage,  OH 

Summit,  OH 

0.9225 

10500 

Albany,  GA 

Dougherty,  GA 

Lee,  GA 

Baker,  GA 

Terrell,  GA 

Worth,  GA 

0.9585 

10580 

Albany-Schenectady-Troy,  NY 

Albany,  NY 

Rensselaer,  NY 

Saratoga,  NY 

Schenectady,  NY 

Schoharie,  NY 

0.9296 

10740 

AlbuquCTque,  NM 

Bernalillo,  NM 

Sandoval,  NM 

Valencia,  NM 

Torrance,  NM 

1.0082 
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CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index^ 

10780 

Alexandria,  LA  ^ 

Rapides,  LA 
(jrant,  LA 

0.8535 

10900 

Allentown-BetWehem-Easton,  PA-NJ 

Carbon,  PA 

Lehigh,  PA 

Northampton,  PA 

Warren,  NJ 

1.0604 

11020 

Altoona,  PA 

Blair,  PA 

0.9394 

11100 

Amarillo,  TX 

Potter,  TX 

Randall,  TX  . 

Armstrong,  TX 

Carson,  TX 

0.9774 

11180 

Ames,  lA 

Story,  LA 

1.0404 

11260 

Anchorage,  AK 

Anchorage,  AK 

Matanuska-Susitna,  AK 

1.2817 

11300 

Anderson,  IN 

Madison,  IN 

0.9254 

11340 

Anderson,  SC  ' 

Anderson,  SC 

0.9612 

11460 

Ann  Arbor,  MI  • 

Washtenaw,  MI 

1.1541 

11500 

Anniston-Oxford,  AL 

Calhoun,  AL 

0.8283 

11540 

Appleton,  WI 

Calumet,  WI 

Outagamie,  WI 

1.0079 

11700 

Asheville,  NC 

Buncombe,  NC 

Madison,  NC 

Haywood,  NC 

Henderson,  NC  ’ 

0.9825 
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CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 
-  Index* 

12020 

Athens-Clarke  County,  GA 

Clarke,  GA 

Madison,  GA 

Oconee,  GA 

Oglethorpe,  GA 

1.0507 

12060 

Atlanta-Sandy  Springs-Marietta,  GA 

Barrow,  GA 

Bartow,  GA 

CaiToll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

De  Kalb,  GA  - 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 

Butts,  GA 

Dawson,  GA 

Haralson,  GA 

Heard,  GA 

Jasper,  GA 

Lamar,  GA 

Meriwether,  GA 

Pike,  GA 

1.0407 

12100 

Atlantic  City,  NJ 

Atlantic,  NJ 

1.2612 

12220 

Aubum-Opelika,  AL 

Lee,  AL 

0.8631 
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CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index^ 

12260 

Augusta-Richmond  County,  GA-SC 

Aiken,  SC 

Columbia,  GA 

Edgefield,  SC 

McEhiffie,  GA 

Richmond,  GA 

Buike,  GA 

1.0305 

12420 

Austin-Round  Rock,  TX 

Bastrop,  TX 

Caldwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 

0.9961 

12540 

Bakersfield,  CA  • 

Kem,  CA 

1.1433 

12580 

Baltimore-Towson,  MD 

Anne  Arundel,  MD 

Baltimore,  MD 

Baltimore  City,  MD 

Carroll,  MD 

Harford,  MD 

Howard,  MD 
(^een  Anne’s,  MD 

1.0754 

12620 

Bangor,  ME 

Penobscot,  ME 

1.0352 

12700 

Barnstable  Town,  MA 

Barnstable,  MA 

Baton  Rouge,  LA 

Ascension,  LA 

East  Baton  Rouge  I’arish,  LA 

Livingston,  LA 

West  Baton  Rouge  Parish,  LA 

East  Feliciana,  LA 

Iberville,  LA 

Pointe  Coupee,  LA 

St.  Helena,  LA 

West  Feliciana,  LA 

1.3367 

12940 

0.8618 

12980 

Battle  Creek,  MI 

Calhoun,  MI 

1.0407 
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CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index* 

13020 

Bay  City,  MI 

Bay,  MI 

0.9862 

13140 

Beaumont-Port  Arthur,  TX 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 

0.9163 

13380 

Bellingham,  WA 

Whatcom,  WA 

1.1837 

13460 

Bend,  OR 

Deschutes,  OR 

1.1452 

13644 

Bethesda-Gaithersburg-Frederick,  MD 

Frederick,  MD 

Montgomery,  MD 

1.1623 

13740 

Billings,  MT 

Carbon,  MT 

Yellowstone,  MT 

0.9287 

13780 

Binghamton,  NY 

Broome,  NY 

Tioga,  NY 

0.9366 

13820 

Birmingham-Hoover,  AL 

Blount,  AL 

Jefferson,  AL 

Shelby,  AL 

St.  Clair,  AL 

Bibb,  AL 

Chilton,  AL 

Walker,  AL 

0.9481 

13900 

Bismarck,  ND 

Burlei^,  ND 

Morton,  ND 

0.8000 

13980 

Blacksburg-Christiansburg-Radford,  VA 

Giles,  VA 

Montgomery,  VA 

Pulaski,  VA  ' 

Radford  City,  VA 

0.8755 

14020 

Bloomington,  IN 

Greene,  IN 

Owen,  IN 

Monroe,  IN 

0.9096 
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Cl^A 

C^e 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index* 

14060 

Bloomington-Normal,  IL  • 

McLean,  IL 

0.9535 

14260 

Boise  City-Nampa,  ID 

Ada,  ID  • 

Canyon,  ID 

Boise,  ID 

Gem,  ID 

Owyhee,  ID 

1.0022 

14484 

Boston-()uincy,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

1.2450 

14500 

Boulder,  CO 

Boulder,  CO 

1.1033 

14540 

Bowling  Greoa,  KY 

Edmonson,  KY 

Warren,  KY 

0.8686 

14740 

Bremerton-Silverdale,  WA 

Kitsap,  WA 

1.1634 

14860 

Bridgeport-Stamford-Norwalk,  CT 

Fairfield,  CT 

1.3495 

15180 

Brownsville-Harlingen,  TX  • 

Camoun,  TX 

1.0053 

15260 

Brunswick,  GA 

Brantley,  GA- 
Glynn,  GA 

McIntosh,  GA 

1.0835 

15380 

Buffalo-Niagara  Falls,  NY 

Erie,NY 

NiJOj^NY 

1.0046 

15500 

Burlington,  NC 

Alamance,  NC 

0.9247 

15540 

Burlington-South  Burlington,  VT 

Chittendoi,  VT 

Franklin,  VT 

Grand  Isle,  VT 

1.0100 

15764 

Cambridge-Newton-Framingjiam,  MA 

Middlesex,  MA 

1.1694 
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Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index* 

15804 

Camden,  NJ 

Burlington,  NJ 

Camden,  NJ 

Gloucester,  NJ 

1.1078 

15940 

Canton-Massillon,  OH 

Carroll,  OH 

Stark,  OH 

0.9627 

15980 

Cape  Coral-Fort  Myers,  FL 

Lee,  FL 

0.9959 

16180 

Carson  City,  NV 

Carson  City,  NV 

1.0687 

16220 

Casper,  WY 

Natrona,  WY 

0.9749 

16300 

Cedar  Rapids,  lA 

0.9475 

- 

Linn,  lA 

Benton,  lA 

Jones,  lA 

16580 

Champaign-Urbana,  IL 

Champaign,  IL 

Ford,IL 

Piatt,  IL 

1.0281 

16620 

Charleston,  WV 

Kanawha,  WV 

Putnam,  WV 

0.9106 

Boone,  WV 

- 

Clay,WV 

Lincoln,  WV 

16700 

Charleston-North  Charleston,  SC 

Berkeley,  SC 

Charleston,  SC 

Dorchester,  SC 

0.9749 

16740 

Charlotte-Gastonia-Concord,  NC-SC 

Cabarrus,  NC 

Gaston,  NC 

Mecklenburg,  NC 

Union,  NC 

York,  SC 

Anson,  NC 

1.0185 
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CBSA 

Code 


16820 


Urban  Area  (Constituent  Counties  or  County  Equivalents 


Charlottesville,  VA 
Albemarle,  VA 
Charlottesville  City,  VA 
Fluvanna,  VA 
(jreene,  VA 
Nelson,  VA 


Chattanooga,  TN-GA 
Catoosa,  GA 
Dade,  GA 
Hamilton,  TN 
Marion,  TN 
Walker,  GA 
S^uatchie,  TN 


Cheyenne,  WY 
Laramie,  WY 


C!hicago-N^)erville-Joliet,  IL 
Cook,  IL . 

De  Kalb,  IL 
Du  Page,  IL 
Gnmdy,  IL 
Kane,  IL 
Kendall,  EL 
McHenry,  IL 
Will,  IL 


Chico,  CA 
Butte,  CA 


Wage 

Index^ 


1.0794 


0.9539 


0.9658 
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'  GBSA 
Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index' 

17140 

Cincinnati-Middletown,  OH-KY-IN 

Boone,  KY 

Brown,  OH  _ 

Campbell,  KY 

Clermont,  OH 

Dearborn,  IN 

Gallatin,  KY 

Grant,  KY 

Hamilton,  OH 

Kenton,  KY  ’ 

Ohio,  IN 

Pendleton,  KY 

Warren,  OH 

Franklin,  IN  - 

Bracken,  KY 

Butler,  OH 

1,0235 

*  — 

i  .  '  •  ■ 

17300 

Clarksville,  TN-KY 

Christian,  KY 

Montgomery,  TN 

Stewart,  TN 

Trigg,KY  '  . 

0.8993 

17420 

Cleveland,  TN 

Bradley,  TN 

Polk,  TN  ' 

0.8644 

17460 

Cleveland-Elyria-Mentor,  OH 

,  Cuyahoga,  OH  .  j.-.  -  -  . 

Geauga,  OH 

Lake,  OH 

Lorain,  OH 

Medina,  OH 

1.0021 

17660 

Coeur  d'Alene,  ID  '  y  . 

Kootenai,  ID 

0.9961 

17780 

College  Station-Bryan,  TX 

Brazos,  TX 

Burleson,  TX  ' , 

Robertson,  TX 

0.9642 

17820 

Colorado  Springs,  CO 

El  Paso,  CO 

Teller,  CO 

1.0342 
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CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index^ 

17860 

Columbia,  MO 

Boone,  MO 

Howard,  MO 

0.9106 

17900 

Columbia,  SC  « 

Lexington,  SC 

Richland,  SC 

Calhoun,  SC 

Fairfield,  SC 

Kershaw,  SC 

Saluda,  SC 

0.9523 

17980 

Columbus,  GA-AL 

Chattahoochee,  GA 

Harris,  GA 

Muscogee,  GA 

Russell,  AL 

Marion,  GA 

0.8783 

'  18020 

Columbus,  IN 

Bartholomew,  IN 

0.9933 

18140 

Columbus,  OH 

Delaware,  OH 

Fairfield,  OH 

Franklin,  OH 

Licking,  OH 

Madison,  OH 

Pickaway,  OH 

Morrow,  OH 

Union,  OH 

1.0774 

18580 

Corpus  CIhristi,  TX 

Nueces,  TX 

San  Patricio,  TX  ' 

Aransas,  TX 

0.9129 

18700 

Corvallis,  OR 

Benton,  OR 

1.2308 

19060 

Cumberland,  MD-WV 

Allegany,  MD 

Mineral,  WV 

0.9004 

-•  Aw^.  vv  tj 
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CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index^ 

19124 

Dallas-Plano-Irving,  TX 

Collin,  TX 

Dallas,  TX 

Denton,  TX 

Ellis,  TX 

Hunt,  TX 

Kaufinan,  TX 
.  Rockwall,  TX 

Delta,  TX 

1.0740 

19140 

Dalton,  GA 

Murray,  GA 

Whitfield,  GA 

0.9693 

19180 

Danville,  IL 

Vermilion,  IL 

0.9878 

19260 

Danville,  VA 

Danville  City,  VA 

Pittsylvania,  VA 

0.9009 

19340 

Davenport-Moline-Rock  Island,  lA-IL 

Henry,  IL 

Rock  Island,  IL 

Scott,  LA 

Mercer,  IL 

0.9430 

19380 

Dayton,  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 

Preble,  OH 

0.9634 

19460 

Decatur,  AL 

Lawrence,  AL 

Morgan,  AL 

0.8698 

19500 

Decatur,  IL 

Macon,  IL 

0.8712 

19660 

Deltona-Daytona  Beach-Ormond  Beach,  FL 

Volusia,  FL 

0.9875 

t 
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Wage 
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19740 

Denver-Aurora,  CO 

Adams,  CO 

Arapahoe,  CO 

Broomfield,  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO 

Clear  Creek,  CO 

Elbert,  CO 

Gilpin,  CO 

Park,  CO 

1.1652 

19780 

Des  Moines,  LA 

Dallas,  LA 

Polk,  LA 

Warren,  lA 

Guthrie,  LA 

Madison,  LA 

•0.9822 

19804 

Detroit-Livonia-Dearbom,  MI 

Wayne,  MI 

1.0960 

20020 

Dothan,  AL' 

Geneva,  AL 

Henry,  AL 

Houston,  AL 

0.8000 

20100 

Dover,  DE 

Kent,  DE 

1.0497 

20220 

Ehibuque,  LA 

Dubuque,  LA 

0.9736 

20260 

Duluth,  MN-WI 

Douglas,  WI 

St.  Louis,  MN  '  " 

Carlton,  MN 

1.0705 

20500 

Durham,  NC 

Chatham,  NC 

Durham,  NC 

Orange,  NC 

Person,  NC 

1.0475 

20740 

Eau  Claire,  WI 

Chippewa,  WI 

Eau  Claire,  WI 

1.0266 
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20764 

Edison,  NJ 

Middlesex,  NJ 

Somerset,  NJ 

Monmouth,  NJ 

Ocean,  NJ 

1.1929 

20940 

El  Centro,  CA 

Imperial,  CA 

0.9675 

21060 

Eli25abethtown,  KY 

Hardin,  KY 

Larue,  KY 

0.9271 

21140 

Elkhart-Goshen,  IN 

Elkhart,  IN 

1.0048 

21300 

Elmira,  NY 

Clhemung,  NY 

0.8784 

Hi 

El  Paso,  TX 

El  Paso,  TX 

0.9651 

21500 

Erie,  PA 

Erie,  PA 

0.9410 

21604 

Essex  County,  MA 

Essex,  MA 

1.1106 

21660 

Eugene-Springiield,  OR 

Lane,  OR 

.  1.1594 

21780 

Evansville,  IN-KY 

Gibson,  IN 

Henderson,  KY 

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 

Webster,  KY 

0.9670 

21820 

Fairbanks,  AK 

Fairbanks  North  Star,  AK 

1.1789 

21940 

Fajardo,  PR 

Ceiba,  PR 

Fajardo,  PR 

Luquillo,  PR 

0.4641 

Federal  Register/ Voi.  72,  No.  83 /Tuesday,  May  1,  2007 /Proposed, Rules-  24139 


CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 
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Index^ 

22180 

Fayetteville,  NC 

Cumberland,  NC 

Hoke,  NC 

0.9536 

22220 

Fayetteville-Springdale-Rogers,  AR-MO 

Benton,  AR 

Washington,  AR 

Madison,  AR 

McDonald,  MO 

0.9450 

22380 

Flagstaff,  AZ 

Coconino,  AZ 

1.2367 

22420 

Flint,  MI 

Genesee,  MI 

1.1693 

22500 

Florence,  SC 

0.8942 

Darlington,  SC 

Florence,  SC 

22520 

Florence-Muscle  Shoals,  AL 

Colbert,  AL 

Lauderdale,  AL 

0.8361 

22540 

Fond  Du  Lac,  WI 

Fond  Ehj  Lac,  WI 

1.0727 

22660 

Fort  Collins-Loveland,  CO 

Larimer,  CO  ‘ 

1.0174 

22744 

Ft  Lauderdale-Pompano  Beach-Deerfield  Beach,  FL  -- 

Broward,  FL 

1.0802 

22900 

Fort  Smith,  AR-OK 

Crawford,  AR  i 

Sebastian,  AR 

Sequoyah,  OK 

0.8241 

Franklin,  AR 

Le  Flore,  OK  ‘ 

23020 

Fort  Walton  Beach-Crestview-Destin,  FL  / 

Okaloosa,  FL 

0.9214 

23060 

Fort  Wayne,  IN 

Allen,  IN 

Wells,  IN.  _ 

1.0145 

Whitley,  IN 
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23104 

Fort  Worth-Arlington,  TX 

Johnson,  TX 

Parker,  TX 

Tarrant,  TX 

Wise,  TX 

1.0201 

23420 

Fresno,  CA 

Fresno,  CA 

1.1666 

23460 

Gadsden,  AL 

Etowah,  AL 

0.8599 

23540 

Gainesville,  FL 

Alachua,  FL 

Gilchrist,  FL 

0.9890 

23580 

Gainesville,  GA 

Hall,  GA 

0.9549 

23844 

Gary,  IN 

Lake,  IN 

Porter,  IN 

Jasper,  IN 

Newton,  IN 

0.9950 

24020 

Glens  Falls,  NY 

Warren,  NY 

Washington,  NY 

0.8874 

24140 

Goldsboro,  NC  « 

Wayne,  NC 

0.9777 

24220 

Grand  Forks,  ND-MN 

Gr^id  Fwks,  ND 

Polk,MN 

0.8474 

24300 

Grand  Junction,  CO 

Mesa,  CO 

1.0306 

24340 

Grand  R^ids-Wyoming,  MI 

Kent,  MI 

Barry,  MI 

Ionia,  MI 

Newaygo,  MI 

1.0079 

24500 

Great  Fsdls,  MT 

Cascade,  MT 

0.9166 

24540 

Gredey,  CO 

WekLCO 

1.0236 
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Wage 

Index* 

24580 

Green  Bay,  WI 

Brown,  WI 

Kewaunee,  WI 

Oconto,  WI 

1.0433 

24660 

Gre«isboro-High  Point,  NC 

Guilford,  NC 

Randolph,  NC 

RockinRham,  NC 

0.9451 

24780 

Greenville,  NC 

Pitt,NC 

Greene,  NC 

1.0055 

24860 

Greenville,  SC 

Greenville,  SC 

Pickens,  SC  J. 

Laurens,  SC 

1.0451 

25020 

Guayama,  PR 

Arroyo,  PR 

Guayama,  PR  ‘ 

Patillas,  PR  •  _ 

0.3720 

25060 

Gulfjrort-Biloxi,  MS 

Hancock,  MS 

Harrison,  MS  'ii  . 

Stone,  MS  t-' 

0.9504 

25180 

Hagerstown-Martinsburg,  MD-WV 

Washington,  MD 

Morgan,  WV  '■  " 

Berkeley,  WV 

0.9635 

25260 

Hanford-Corcoran,  CA 

Kings,  CA 

1.0961 

25420 

Harrisburg-Carlisld,  PA 

Cumberland,  PA 

Dauphin,  PA 

Perry,  PA  ' 

1.0023 

25500 

Harrisonburg,  V A  -r  . 

Harrisonburg  City,  VA  L 

Rockingham,  VA  •  itu 

0.9672 

24142 
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25540 


25620 


25860 


25980 


26100 


26180 


26300 


26380 


26420 


Urban  Area  (Constituent  Counties  or  Count 
Hartford-West  Hartford-East  Hartford, 

Hartford,  CT 
Litchfield,  CT 
Middlesex,  CT 

Tolland,  CT _ 

Hattiesburg,  MS 
Forrest,  MS 
Lamar,  MS 

Perry,  MS  _ 

Hidcory-Lenoir-Morganton,  NC 
Alexander,  NC 
Burke,  NC 
Caldwell,  NC 

Catawba,  NC _ 

Hinesville-Fort  Stewart,  GA 
Liberty,  GA 

Long,  GA _ ^ _ _ 

Holland-Grand  Haven,  MI  • 

Ottawa,  MI  _ 

Honolulu,  HI 

Honolulu,  HI _ 

Hot  Springs,  AR 

Garland,  AR _ 

Houma-Bayou  Cane-Thibodaux,  LA 
Lafourche,  LA 

Terrebonne,  LA _ ^ ^ _ _ 

Houston-Sugar  Land-Baytown,  TX 
Chambers,  TX 
Fort  Bend,  TX 
Harris,  TX 
Liberty,  TX 
Montgomery,  TX 
Waller,  TX 
Austin,  TX 
San  Jacinto,  TX 
Brazoria,  TX 
Galveston,  TX 


inivalents) 


Wage 

Index^ 

1.1613 


0.8000 


0.9605 


0.9784 


0.9768 


1.1829 


0.9362 


0.8616 


1.0669 
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26580 

Huntington-Ashland,  WV-KY-OH 

Boyd,  KY 

Cabell,  WV 

Greenup,  KY 

Lawrence,  OH 

Wayne,  WV 

0.9591 

26620 

Huntsville,  AL 

Limestone,  AL 

Madison,  AL 

0.9602 

26820 

Idaho  Falls,  ID 

Bonneville,  ID 

Jefferson,  ID 

0.9688 

26900 

Indianapolis,  IN 

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 

Brown,  IN 

Putnam,  IN 

1.0548 

26980 

Iowa  City,  lA  .1 

Johnson,  lA 

Washington,  lA 

1.0355 

27060 

Ithaca,  NY 

Tompkins,  NY 

1.0584 

27100 

Jackson,  MI 

Jackson,  MI  *  ' 

1.0191 

27140 

Jackson,  MS 

Hinds,  MS 

Madison,  MS 

Rankin,  MS  ^ 

Copiah,  MS 

Simpson,  MS 

0.8817 

27180 

Jackson,  TN  '  _'i 

Chester,  TN 

Madison,  TN 

0.9438 

A 


ff,- 
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27260 

Jacksonville,  FL 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St.  Johns,  FL 

Baker,  FL 

0.9770 

27340 

Jacksonville,  NC 

Onslow,  NC 

0.8774 

27500 

Janesville,  WI 

Rock,  Wl 

1.0293 

27620 

Jefferson  City,  MO 

Callaway,  MO 

Cole,  MO 

Moniteau,  MO 

Osage,  MO 

0.8882 

27740 

Johnson  City,  TN 

Carter,  TN 

Unicoi,  TN 

Washington,  TN 

0.8574 

27780 

Johnstown,  PA 

Cambria,  PA 

0.9189 

27860 

Jonesboro,  AR 

Crai^ead,  AR 

Poinsett,  AR 

0.8168 

27900 

Joplin,  MO 

Jasper,  MO 

Newton,  MO 

0.9173 

28020 

Kalamazoo-Portage,  MI 

Kalamazoo,  MI 

Van  Buren,  MI 

1.1411 

28100 

Kankakec-Bradley,  IL 

Kankakee,  IL 

1.0749 
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28140 

Kansas  City,  MO-KS 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Johnson,  KS 

Lafayette,  MO 

Leavenworth,  KS 

Miami,  KS 

Platte,  MO 

Ray,  MO 

Wyandotte,  KS 

Franklin,  KS 

Linn,  KS 

Bates,  MO 

Caldwell,  MO 

1.0122 

.28420 

Kennewick-Richland-Pasco,  WA 

Benton,  WA 

Franklin,  WA 

1.1026 

28660 

Killeen-Temple-Fort  Hood,  TX 

Bell,  TX 

Coryell,  TX 

Lampasas,  TX 

0.9489 

28700 

Kingsport-Bristol-Bristol,  TN-VA 

Bristol  city,  VA 
.  Hawkins,  TN 

Scott,  VA 

Sullivan,  TN 

Washington,  VA 

0.8512 

28740 

Kingston,  NY  « ' 

Ulster,  NY 

0.9985 

28940 

Knoxville,  TN 

Anderson,  TN 

Blount,  TN 

Knox,  TN 

Loudon,  TN 

Union,  TN 

0.8794 

29020 

Kokomo,  IN 

Howard,  IN 

Tipton,  IN 

1.0307 
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29100 

La  Crosse,  WI-MN 

Houston,  MN 

Lacrosse,  WI 

1.0048 

29140 

Lafayette,  IN 

Benton,  IN 

Carroll,  IN 

Tippecanoe,  IN 

.0.9521 

29180 

Lafayette,  LA 

Lafayette,  LA 

St.  Martin,  LA 

0.8836 

29340 

Lake  Charles,  LA 

Calcasieu,  LA 

Cameron,  LA 

0.8437 

29404 

Lake  County-Kenosha  County,  IL-WI 

Lake,IL 

Kenosha,  WI 

1.1268 

29460 

Lakeland,  FL 

Polk,FL 

0.9465 

29540 

Lancaster,  PA 

Lancaster,  PA 

1.0222 

29620 

Lansing-East  Lansing,  MI 

Clinton,  MI 

Eaton,  MI 

Ingham,  MI 

1.0754 

29700 

Laredo,  TX 

Webb,  TX 

0.8327 

29740 

Las  Cruces,  NM 

Dona  Ana,  NM 

0.9885 

29820 

Las  Vegas-Paradise,  NV 

Clark,  NV 

1.2185 

29940 

Lawrence,  KS 

Douglas,  KS 

0.8917 

30020 

Lawton,  OK 

Comanche,  OK 

0.8598 

30140 

Lebanon,  PA 

Lebanon,  PA 

0.9252 

30300 

Lewiston,  ID-WA 

Nez  Perce,  ID 

Asotin,  WA 

1.0504 
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30340 

Lewiston-Auburn,  ME 

Androscoggin,  ME 

0.9729 

30460 

Lexington-Fayette,  KY 

Bourbon,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Scott,  KY 

Woodford,  KY 

0.9787 

30620 

Lima,  OH 

Allen,  OH 

0.9639 

30700 

Lincoln,  NE 

Lancaster,  NE 

Seward,  NE 

1.0758 

30780 

Little  Rock-North  Little  Rock,  AR 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 

Grant,  AR 

Perry,  AR 

0.9477 

30860 

Logan,  UT-ID 

Cache,  UT 

Franklin,  ID 

0.9618 

30980 

Longview,  TX 

Gregg,  TX 

Upshur,  TX 

Rusk,  TX 

0.9368 

31020 

Longview,  WA 

Cowlitz,  WA 

1.0672 

31084 

Los  Angeles-Long  Beach-Santa  Ana,  CA 

Los  Angeles,  CA 

1.2536 

24148 
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31140 

Louisville,  KY-IN 

Bullitt,  KY 

Clark,  IN 

Floyd,  IN 

Harrison,  IN 

Jefferson,  KY 

Oldham,  KY 

Washington,  IN 

Henry,  KY 

Meade,  KY 

Nelson,  KY  .  7 

Shelby,  KY 

Spencer,  KY 

Trimble,  KY 

0.9720 

31180 

Lubbock,  TX 

Lubbock,  TX 

Crosby,  TX 

0.9182  , 

31340 

Lynchburg,  VA 

Amherst,  VA 

Bedford,  VA 

Bedford  City,  VA 

Campbell,  VA 

Lynchburg  City,  VA 

Appomattox,  VA 

0.9268 

31420 

Macon,  GA 

Bibb,  GA 

Jones,  GA 

Twiggs,  GA 

Crawford,  GA 

Monroe,  GA 

.  1.0148 

31460 

Madera,  CA 

Madera,  CA 

0.8692 

31540 

Madison,  WI 

Dane,  WI 

Columbia,  WI 

Iowa,  WI 

1.1556 

31700 

Manchester-Na^ua,  NH 

Hill^oroui^  NH 

Merrimack,  NH 

1.0919 
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31900 

Mansfield,  OH 

Richland,  OH 

0.9883 

32420 

Mayaguez,  PR 

Hormigueros,  PR 

MayagOez,  PR 

0.4425 

32580 

McAllen-Edinburg-Mission,  TX 

Hidalgo,  TX 

0.9352 

32780 

Medford,  OR 

Jackson,  OR 

1.1532 

32820 

Memphis,  TN-MS-AR 

Crittenden,  AR 

DeSoto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 

Marshall,  MS 

Tate,  MS 

Tunica,  MS 

0.9992 

32900 

Merced,  C  A 

Merced,  CA 

1.2228 

33124 

Miami-Miami  Beach-Kendall,  FL 

Miami-Dade,  FL 

1.0460 

33140 

Michigan  City-La  Porte,  IN 

La  Porte,  IN 

0.9720 

33260 

Midland,  TX  • 

Midland,  TX 

1.0432 

33340 

Milwaukee-Waukesha-West  Allis,  WI 

Milwaukee,  WI 

Ozaukee,  WI 

Washington,  WI 

Waukesha,  WI  .  - 

1.0893 
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33460 

Minne^x>lis-St.  Paul-Bloomington,  MN-WI 

Anoka,  MN  ' 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Pierce,  WI 

Ramsey,  MN 

Scott;  MN 

Sherburne,  MN 

St.  Croix,  WI 

Washington,  MN 

Wrifijit,  MN 

1.1669 

33540 

Missoula,  MT 

Missoula,  MT 

0.9517 

33660 

Mobile,  AL 

Mobile,  AL 

0.8435 

33700 

Modesto,  CA 

Stanislaus,  CA 

1.2503 

33740 

Monroe,  LA 

Ouachita,  LA 

Union,  LA 

0.8525 

33780 

Monroe,  MI 

Monroe,  MI 

1.0348 

33860 

Montgomery,  AL 

Autauga,  AL 

Elmore,  AL 

Montgomery,  AL 

Lowndes,  AL 

0.8538 

34060 

MOTgantown,  WV 

Monongalia,  WV 

Preston,  WV 

0.8979 

34100 

Morristown,  TN 

Grainger,  TN 

Hamblen,  TN  ' 

Jefferson,  TN 

0.8457 

34580 

Mount  Vemon-Anacortes,  WA 

Skagit,  WA 

1.1211 
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34620 

Muncie,  IN 

Delaware,  IN 

0.9127 

34740 

Muskegon-Norton  Shores,  MI 

Muskegon,  MI 

1.0597 

34820 

Myrtle  Beach-Conway-North  Myrtle  Beach,  SC 

Horry,  SC 

0.9392 

34900 

Napa,  CA 

Napa,  CA 

1.4257 

34940 

Naples-Marco  Island,  FL 

Collier,  FL 

1.0597 

34980 

Nashville-Davidson-Murfreesboro,  TN 

Cheatham,  TN 

Davidson,  TN 

Dickson,  TN 

Robertson,  TN 

Rutherford,  TN 

Sumner,  TN 

Williamson,  TN 

Wilson,  TN 

Cannon,  TN 

Hickman,  TN 

Macon,  TN 

Smith,  TN 

Trousdale,  TN 

1.0497 

35004 

Nassau-Suffolk,  NY 

Nassau,  NY 

Suffolk,  NY 

1.3498 

35084 

Newaric-Union,  NJ-PA 

Pike,  PA  . 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 

Hunterdon,  NJ 

1.2677 

35300 

New  Haven-Milford,  CT 

New  Haven,  CT 

1.2742 
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35380 

New  Orleans-Metairie-Kenner,  LA 

Jefferson,  LA 

Orleans,  LA 

Plaquemines,  LA 

St  Bernard,  LA 

St.  CTiarles,  LA 

St  John  Baptist,  LA 

St.  Tammany,  LA 

0.9414 

35644 

New  York- White  Plains-Wayne,  NY-NJ 

Bronx,  NY 

Kings,  NY 

New  York,  NY 

Putnam,  NY 
(^eens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 

Bergen,  NJ 

Passaic,  NJ 

Hudson,  NJ 

1.4047 

.35660 

Niles-Benton  Harbor,  MI 

Berrien,  MI 

0.9504 

35980 

Norwich-New  London,  CT 

New  London,  CT 

1.2720 

36084 

Oakland-Fremont-Hayward,  CA 

Alameda,  CA 

Contra  Costa,  CA 

1.6863 

36100 

Ocala,  FL 

Marion,  FL 

0.9452 

' 36140 

Ocean  City,  NJ 

Cape  May,  NJ 

36220 

Odessa,  TX 

Ector,  TX 

1.0738 

36260 

Ogden-Clearfield,  UT 

Davis,  UT 

Weber,  UT 

Morgan,  UT 

0.9589 
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CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index* 

36420 

Oklahoma  City,  OK 

Canadian,  OK 

Cleveland,  OK 

Lx)gan,  OK 

McClain,  OK 

Oklahoma,  OK 

Grady,  OK 

Lincoln,  OK 

0.9427 

36500 

Olympia,  WA 

Thurston,  WA 

1.1813 

36540 

Omaha-Council  Bluffs,  NE-IA 

Cass,  NE 

Douglas,  NE 

Pottawattamie,  LA 

Sarpy,  NE 

Washington,  NE 

Harrison,  lA 

Mills,  lA 

Saunders,  NE 

1.0074 

36740 

Orlando-Kissimmee,  FL 

Lake,FL 

Orange,  FL 

Osceola,  FL 

Soninole,  FL 

1.0076 

36780 

Oshkosh-Neenah,  WI 

Winnd>ago,  Wl 

0.9930 

36980 

Owensboro,  KY 

Daviess,  KY 

Hancock,  KY 

Me  Lean.  KY  i ' 

0.9326 

37100 

Oxnard-Thousand  Oaks-Ventura,  CA 

Ventura,  CA 

1.2308 

37340 

Palm  Bay-Melboume-Titusville,  FL 

Brevard,  FL 

1.0067 

37460 

Panama  City-Lynn  Haven,  FL- 
Bay,  FL 

0.8557 
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Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index^ 

37620 

Parkersburg-Marietta-Vienna,  WV-OH 

Pleasants,  WV 

Wirt,  WV 

Washington,  OH 

Wood,  WV 

0.8504 

37700 

Pascagoula,  MS 

George,  MS 

Jackson,  MS 

0.8757 

37860 

Pensacola-Ferry  Pass-Brent,  FL 

Escambia,  FL 

Santa  Rosa,  FL 

0.8528 

37900 

Peoria,  IL 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 

Marshall,  IL 

Stark,  IL 

0.9575 

37964 

Philadelphia,  PA 

Bucks,  PA 

Chester,  PA 

Delaware,  PA 

Montgomery,  PA 

Philadelphia,  PA 

1.1722 

38060 

Phoenix-Mesa-Scottsdale,  AZ 

Maricopa,  AZ 

Pinal,  AZ 

1.0966 

38220 

Pine  Bluff,  AR 

Jefferson,  AR 

Cleveland,  AR 

Lincoln,  AR 

0.8937 

38300 

Pittsburgh,  PA 

Allegheny,  PA 

Beaver,  PA 

Butler,  PA 

Fayette,  PA 

Washington,  PA 

Westmoreland,  PA 

Armstrong,  PA 

0.9247 

38340 

Pittsfield,  MA 

Berkshire,  MA 

1.0944 
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CBSA 

Code 


38540 


38660 


38860 


38940 


Urban  Area  (Constitaent  Counties  or  County  Eauivalents 


Pocatello,  ID 
Bannock,  ID 
Power,  ID 


Ponce,  PR  ' 
Juana  Diaz,  PR 
Ponce,  PR 
Villalba,  PR 


Portland-South  Portland-Biddeford,  ME 
Cumberland,  ME 
Sagadahoc,  ME 
York,  ME 


Portland- Vancouver-Beaverton,  OR-WA 
Clackamas,  OR 
Clark,  WA 
Columbia,  OR 
Multnomah,  OR 
Washington,  OR 
Yamhill,  OR 
Skamania,  WA 


Port  St.  Lucie-Fort  Pierce,  FL 
Martin,  FL 
St.  Lucie,  FL 


Poughkeepsie-Newbur^-Middletown,  NY 
Dutchess,  NY 
Orange,  NY . 


39300  Providence-New  Bedford-Fall  River,  RI-MA 
Bristol,  MA 
Bristol,  RI  ' 

Kent,  RI 
Newport,  RI 
Providence,  RI 
Washington,  RI 


39340  Provo-Orem,  UT 
Utah,UT 
Juab,UT 


39380  Pueblo,  CO 

Pudjlo,  CO 


Wage 

Index* 


0.5568 


1.0562 


1.2170 


1.0482 


1.0485 


1.1495 


1.0167 


CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index* 

39460 

Piinta  Gorda,  FL 

Charlotte,  FL  - 

1.0026 

39540 

Racine,  WI 

Racine,  WI 

0.9974 

39580 

Raleigh-Caiy,  NC 

Franklin,  NC 

Johnston,  NC 

Wake,NC 

1.0515 

39660 

Rapid  City,  SD 

Pennington,  SD 

Meade,  SD  '  j 

0.9416 

39740 

Reading,  PA 

Berks,  PA  '  '' 

1.0257 

39820 

Redding,  CA 

Shasta,  CA 

1.4069 

39900 

Reno-Sparks,  NV 

Washoe,  NV 

Storey,  NV 

1.2753 

40060 

Richmond,  VA 

Charles  City,  VA 

Chesterfield,  VA 

Colonial  Heights  City,  VA 

Dinwiddie,  VA 

Goochland,  VA 

Hanover,  VA 

Henrico,  VA 
■  Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 

Amelia,  VA 

Caroline,  VA 

Cumberland,  VA 

King  and  (Jueen,  VA 

King  William,  VA 

Louisa,  VA 

Sussex,  VA 

0.9783 
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CBSA 

Code 

1 

Urban  Area  (Constituent  Counties  or  County  Equivalent^  ^  I 

Wage 

Index^ 

40140 

Riverside-San  Bemardino-Ontario,  CA 
Riverside,  CA 

San  Bernardino,  CA 

1.1624 

40220 

Roanoke,  VA 

Craig,  VA 

Franklin,  VA 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 

0.9218 

40340 

Rochester,  MN 

Olmsted,  MN 

Dodge,  MN 

Wabasha,  MN 

1.2161 

40380 

Rochester,  NY 

Livingston,  NY 

0.9588 

Monroe,  NY 

Ontario,  NY 

Orleans,  NY 

Wayne,  NY 

40420 

Rockford,  IL 

Boone,  IL 

Winnebago,  IL 

1.0649 

40484 

Rockingham  County,  NH 

Rockingham^  NH 

Strafford,  NH 

1.0830 

40580 

Rocky  Mount,  NC 

Edgecombe,  NC 

Nash,  NC 

0.9439 

40660 

Rome,  GA  ‘ 

Floyd,  GA 

0.9800 

40900 

Sacramento— Arden-Arcade—Roseville,  CA 

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 

Yolo,  CA 

1.4255 

40980 

Saginaw-Saginaw  Township  North,  MI 
Saginaw,  MI 

0.9460 

4 
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CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index' 

41060 

St.  Cloud,  MN  '  ' 

Benton,  MN  • 

Steams,  MN 

1.1046 

41100 

St.  George,  UT 

Washington,  UT 

0.9877 

41140 

St.  Joseph,  MO-KS  ' 

Andrew,  MO 

Buchanan,  MO 

Doniphan,  KS 

De  Kalb,  MO 

1.0786 

41180 

St.  Louis,  MO-IL 

Clinton,  IL 

Franklin,  MO 

Jefferson,  MO 

Jersey,  IL 

Lincoln,  MO 

Madison,  IL 

Monroe,  IL 

St.  Charles,  MO 

St.  Clair,  IL 

St.  Louis,  MO 

St.  Louis  City,  MO 

Warren,  MO 

Bond,  IL 

Calhoun,  IL 

Macoupin,  IL 

Crawford,  MO  v 

Washington,  MO 

0:9600 

41420 

Salem,  OR 

Marion,  OR 

Polk,  OR 

1.1127 

41500 

Salinas,  CA 

Monterey,  CA 

1.5284 

41540 

Salisbury,  MD 

Somerset,  MD 

Wicomico,  MD 

0.9544 

41620 

Salt  Lake  City,  UT 

Salt  Lake,  UT 

Summit,  UT 

Tooele,  UT 

1.0023 
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Code 

Urban  Area  (Constitulsnt  Counties  or  County  Equivalents)  ^ 

Wage 

Index* 

41660 

San  Angelo,  TX 

Irion,  TX 

Tom  Green,  TX 

0.8914 

41700 

San  Antonio,  TX 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

Wilson,  TX 

Atascosa,  TX 

Bandera,  TX 

Kendall,  TX 

Medina,  TX 

0.9428 

41740 

San  Diego-Carlsbad-San  Marcos,  CA 

San  Diego,  CA 

1.2104 

41780 

Sandusky,  OH 

Erie,  OH 

0.9916 

41884 

San  Francisco-San  Mateo-Redwood  City,  CA 

Marin,  CA 

San  Francisco,  CA 

San  Mateo,  CA 

1.6166 

41900 

San  Germ^-Cabo  Rojo,  PR 

Lajas,  PR 

Cabo  Rojo,  PR 

Sabana  Grande,  PR 

San  Germ^,.PR 

0.5618 

41940 

San  Jose-Suimyvale-Santa  Clara,  CA 

Santa  Clara,  CA' 

San  Benito,  CA 

1.6569 

'll*-.:. 
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Code 

41980 


•  Urban  Area  (Constituent  Counties  or  Counl 

San  Juan-Caguas-Guaynabo,  PR 
Aguas  Buenas,  PR 
Barceloneta,  PR 
Bayamon,  PR 
Canovanas,  PR 
Carolina,  PR 
CataAo,  PR 
Comerio,  PR 
Corozal,  PR 
Dorado,' PR 
Florida,  PR 
Guaynabo,  PR 
Humacao,  PR 
Juncos,  PR 
Las  Piedras,  PR 
Loiza,  PR 
Maguabo,  PR 
Manati,  PR 
Morovis,  PR 
Naranjito,  PR 
Rio  Grande,  PR 
San  Juan,  PR 
Toa  Alta,  PR 
Toa  Baja,  PR 
Trujillo  Alto,  PR 
Vega  Alta,  PR 
•Vega  Baja,  PR 
Yabucoa,  PR 
Aibonito,  PR 
Barranquitas,  PR 
dales,  PR 
Maunabo,  PR  . 

Orocovs,  PR 
Quebradillas,  PR 
Arecibo,  PR 
Camuy,  PR 
Hatillo,  PR 
Caguas,  PR 
Cayey,  PR 
Cidra,  PR 
Gurabo,  PR 

San  Lorenzo,  PR _ 


Equivalents) 


Wage 

Index^ 

0.5120 


Federal  Register/ Vol.  72,  No.  83 /Tuesday,  May  1,  2007 / Proposed  Rules  24161 


CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index^ 

^  42020 

San  Luis  Obispo-Paso  Robles,  CA 

San  Luis  Obispo,  CA 

1.2364 

42044 

Santa  Ana-Anaheim-Irvine,  CA 

Orange,  CA 

1.2231 

42060 

Santa  Barbara-Santa  Maria,  CA 

Santa  Barbara,  CA 

1.1823 

42100 

Santa  Cruz-Watsonville,  CA 

Santa  Cruz,  CA 

1.6478 

42140 

Santa  Fe,  NM 

Santa  Fe,  NM 

1.1539 

42220 

Santa  Rosa-Petaluma,  CA 

Sonoma,  CA 

1.5419 

42260 

Sarasota-Bradenton- Venice,  FL 

Manatee,  FL 

Sarasota,  FL 

1.0520 

42340 

Savannah,  GA 

Bryan,  GA 

CHiatham,  GA 

Effingham,  GA 

0.9968 

42540 

Scranton—Wilkes-Barre,  PA 

Lackawanna,  PA 

Luzerne,  PA 

Wyoming,  PA 

0.8898 

42644 

Seattle-Bellevue-Everett,  WA 

King,WA  • 

Snohomish,  WA 

1.2189 

42680 

Sebastian-Vero  Beach,  FL 

Indian  Rivw,  FL 

1.0205 

•43100 

Sheboygan,  WI 

Sheboygan,  WI 

0.9622 

43300 

Sherman-Denison,  TX 

Grayson,  TX 

0.9063 

43340 

Shreveport-Bossier  City,  LA 

Bossier,  LA 

Caddo,  LA 

De  Soto.  LA 

0.9450 
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Urban  Area  (Constituent  Counties  or  County  Equivalents 

■ 

Wage 

Index’ 

.  43580 

Sioux  City,  lA-NE-SD 

Dixon,  NE 

Dakota,  NE 

Woodbury,  lA 

Union,  SD 

0.9807 

43620 

Sioux  Falls,  SD  c  . 

- 

Lincoln,  SD 

Minnehaha,  SD 

McCook,  SD  ’  ^ 

Turner,  SD 

1.0190 

43780 

Soudi  Bend-Mishawaka,  IN-MI 

St.  Joseph,  IN 

Cass,  MI 

1.0492 

43900 

Spartanburg,  SC 

Spartanburg,  SC 

0.9780 

44060 

Spokane,  WA 

Spokane,  WA 

1.1137 

44100 

Springfield,  IL 

Menard,  IL 

Sangamon,  IL 

0.9477 

44140 

Springfield,  MA 

Franklin,  MA 

Hampden,  MA 

Hampshire,  MA 

1.0744 

44180 

Springfield,  MO 

Christian,  MO 

0.9028 

Greene,  MO 

Webster,  MO 

Dallas,  MO 

Polk,  MO 

44220 

Springfield,  OH 

Clark,  OH 

0.9160 

44300 

State  College,  PA 

Centre,  PA 

0.9364 

44700 

Stockton,  CA 

San  Joaquin,  CA 

1.2197 

44940 

Sumter,  SC 

Sumter,  SC 

0.8617 
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CBSA 

Code 


45060 


Urban  Area  (Constituent  Counties  or  County  Equivalents 


Syracuse,  NY 
Madison,  NY 
Onondaga,  NY  , 
Oswego,  NY 


Tacoma,  WA  ' 

Pierce,  WA 


Tallahassee,  FL 
Gadsden,  FL 
Leon,  FL 
Wakulla,  FL 
Jefferson,  FL 


Tampa-St.  Petersburg-Clearwater,  FL 
Hernando,  FL 
Hillsborough,  FL 
Pasco,  FL 
Pinellas,  FL 


Terre  Haute,  IN 
Clay,  IN 
Vermillion,  IN 
Vigo,  IN 

Sullivan,  IN  _ 


Texaricana,  TX-Texaricana,  AR 
Bowie,  TX 
Miller,  AR 


Toledo,  OH  . 
Fulton,  OH 
Lucas,  OH 
Wood,  OH 
Ottawa,  OH 


Topeka,  KS  ‘ 

Shawnee,  KS 
Jackson,  KS 
Jefferson,  KS 
Osage,  KS 

Wabaunsee,  KS  ‘  _ 


Trenton-Ewing,  NJ 

Mercer,  NJ  _ 


Tucson,  AZ 

Pima  Cotinty,  AZ 


Wage 

Index’ 


1.0331 


0.9532 


0.9748 


0.9344 


0.8639 


1.0219 


0.9306 


1.1550 


0.9810 


241^^ 
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Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage> 

Index* 

46140 

Tulsa,  OK 

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 

Okmulgee,  OK 

Pawnee,  OK 

0.8638 

46220 

Tuscaloosa,  AL 

Tuscaloosa,  AL 

Greene,  AL 

Hale,  AL 

0.9106 

46340 

Tyler,  TX 

Smith,  TX 

0.9393 

46540 

Utica-Rome,  NY 

Herkimer,  NY 

Oneida,  NY 

0.8950 

46660 

Valdosta,  GA 

Brooks,  GA 

Echols,  GA 

Lanier,  GA 

Lowndes,  GA 

0.8922 

46700 

Vallejo-Fairfield,  CA  i: 

Solano,  CA 

1.6136 

47020 

Victoria,  TX  ' 

Victoria,  TX 

Calhoim,  TX 

Goliad,  TX 

0.9125 

47220 

Vineland-Millville-Bridgeton,  NJ  1 

Cumberland,  NJ 

1.0481 
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CBSA 

Code 


47260 


Urban  Area  (Constituent  Counties  or  Coun 


Virginia  Beach-Norfolk-Newport  News,  VA 
(Hiesapeake  City,  VA 
Currituck,  NC 
Gloucester,  VA 
Hampton  City,  VA 
Isle  of  Wight,  VA 
James  City,  VA 
Mathews,  VA 
Newport  News  City,  VA 
Norfolk  City,  VA 
Poquoson,  VA 
Portsmouth  City,  VA 
Suffolk  City,  VA 
Virginia  Beach  City,  VA 
Williamsburg  City,  VA 
York,VA 


uivalents 


0.9370 


47300 

Visalia-Porterville,  CA 

Tulare,  CA 

1.0626 

47380 

Waco,TX 

McLennan,  TX 

0.9203 

47580 

Warner  Robins,  GA 

Houston,  GA 

0.8933 

47644 

Warren-Farmington-Hills-Troy,  MI 

Lapeer,  MI 

Macomb,  MI 

Oakland,  Ml 

St.  Clair,  MI 

Livingston,  MI 

1.0718 

24196 
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47894 


47940 


48140 


48260 


Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Washington-Arlington-Alexandria,  DC-VA-MD-WV  Alexandria 
City,  VA 

Arlington,  VA 
Calvert,  MD 
Charles,  MD 
Clarke,  VA 
Fairfax,  VA 
Fairfax  City,  VA 
Falls  Church  City,  VA 
Fauquier,  VA 
Fredericksburg  City,  VA 
Jefferson,  WV 
Loudoun,  VA 
Manassas  City,  VA 
Manassas  Park  city,  VA 
Prince  Georges,  MD 
Prince  William,  VA 
.  Spotsylvania,  VA 
Stafford,  VA 
District  of  Columbia,  DC 

Warren,  VA _ _ 

Waterloo-Cedar  Falls,  lA 
Black  Hawk,  LA 
Bremer,  LA 

Grundy,  LA _ _ 

Wausau,  WI 

Marathon,  WI _ 

Weirton-Steubenville,  WV-OH 
Brooke,  WV 
Hancock,  WV 
Jefferson,  OH 


Wage' 

Index^ 

1.1784 


0.8963 


1.0364 


0.8595 


48300 

Wenatchee,  WA 

Chelan,  WA 

Douglas,  WA 

1.1029 

48424 

West  Palm  Beach-Boca  Raton-Boynton  FL 

Palm  Beach,  FL 

mm 

1.0286 

48540 

Wheeling,  WV-OH 

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 

0.8000 
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CBSA 

Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents 

■ 

Wage 

Index* 

48620 

Wichita,  KS 

Butler,  KS 

Harvey,  KS 

Sedgwick,  KS 

Sumner,  KS 

0.9661 

48660 

Wichita  Falls,  TX 

Archer,  TX 

Wichita,  TX 

Clay,  TX 

0.8860 

48700 

Williamsport,  PA 

Lycoming,  PA 

0.8676 

48864 

Wilmington,  DE-MD-NJ 

Cecil,  MD 

New  Castle,  DE 

Salem,  NJ 

1.1389 

48900 

Wilmington,  NC 

Brunswick,  NC 

New  Hanover,  NC 

Pender,  NC 

1.0484 

49020 

Winchester,  VA-WV 

Frederick,  VA 

Winchester  City,  VA 

Hampshire,  WV 

1.0757 

49180 

Winston-Salem,  NC 

Davie,  NC 

Forsyth,  NC 

Stokes,  NC 

Yadkin,  NC 

0.9888 

49340 

Worcester,  MA 

Worcester,  MA  ' 

1.1430 

49420 

Yakima,  WA 

Yakima,  WA 

1.0497 

49500 

Yauco,  PR 

Guanica,  PR 

Guayanilla,  PR 

PeAuelas,  PR 

Yauco,  PR 

0.4432 

49620 

York-Hanover,  PA 

York.  PA 

1.0017 
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Code 

Urban  Area  (Constituent  Counties  or  County  Equivalents)  ^ 

Wage 

Index’ 

-  49660 

Youngstown- Warren-Boardman,  OH-PA 

Mahoning,  OH 

Trumbull,  OH 

0.9383 

Mercer,  PA 

49700 

Yuba  City,  CA 

1.1438 

Sutter,  CA 

Yuba,  CA 

49740 

Yuma,  AZ 

Yuma,  AZ 

0.9710 

*  Wage  index  values  are  based  on  FY  2003  hospital  cost  report  data  before 
reclassification.  This  wage  index  is  further  adjusted.  Wage  index  values  greater  than  0.8 
are  subject  to  a  budget  neutrality  adjustment.  Wage  index  values  below  0.8  are  adjusted 
to  be  the  greater  of  a  1 5-percent  increase,  subject  to  a  maximum  wage  index  value  of  0.8, 
or  a  budget  neutrality  adjustment  calculated  by  multiplying  the  hospital  wage  index  value 
for  a  given  area  by  the  budget  neutrality  factor.  We  have  completed  all  of  these 
adjustments  and  included  them  in  the  wage  index  values  reflected  in  this  table. 

^  This  column  lists  each  CBS  A  area  name  and  each  county  or  county  equivalent,  in  the 
CBS  A  area.  Counties  not  listed  in  this  Table  are  considered  to  be  rural  areas.  Wage 
Index  values  for  these  areas  are  found  in  Table  B. 
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TABLE  B-HOSPICE  WAGE  INDEX  FOR  RURAL  AREAS 


CBSA 


1 


2 


3 


Code  Number 


Nonurban  Area 


Alabama 


Arizona 


Arkansas 


California 


Colorado 


Connecticut 


Delaware 


Florida 


Georaa 


Hawaii 


Idaho 


Illinois 


Indiana 


Iowa 


Kansas 


Kentuck 


Louisiana 


Maine 


Maryland 


Massachusetts 


Michiean 


Minnesota 


Mississippi 


Missouri 


Montana 


Nebraska 


Nevada 


New  Hampshire 


New  Jerse 


New  Mexico 


New  York 


North  Carolina 


North  Dakota 


Ohio 


Oklahoma 


Wage  Index 


0.8092 


1.1365 


0.9496 


0.8000 


1.2210 


0.9941 


1.2482 


1.0346 


0.9161 


0.8094 


1.1138 


0.8656 


0.8869 


0.9102 


0.9254 


0.8526 


0.8281 


0.9000 


0.9515 


1.2431 


0.9660 


0.9757 


0.8249 


0.8450 


0.9157 


0.9250 


0.9535 


1.1570 


0.8882 


0.8776 


0.9155 


0.8000 


0.9230 


0.8133 
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CBSA  Code  Number 

Nonurban  Area 

Wage  Index^ 

38 

Oregon 

1.0397 

39 

Pennsylvania 

0.8869 

40 

0.4654 

41 

— 

42 

South  Carolina 

0.9132 

43 

South  Dakota 

0.9040 

44 

Tennessee 

0.8344 

45 

Texas 

0.8491 

46 

Utah 

0.8677 

47 

Vermont 

1.0387 

48 

0.9026 

49 

Virginia 

0.8464 

50 

1.0941 

51 

West  Virginia 

0.8109 

52 

Wisconsin 

1.0184 

53 

Wyoming 

0.9909 

65 

Guam 

1.0246 

. ^  Wage  index  values  are  based  on  FY  2003  hospital  cost  report  data  before 

reclassification.  This  wage  index  is  further  adjusted.  Wage  index  values  greater  than  0.8 
are  subject  to  a  budget  neutrality  adjustment.  Wage  index  values  below  0.8  are  adjusted 
to  be  the  greater  of  a  1 5-percent  increase,  subject  to  a  maximum  wage  index  value  of  0.8, 
or  a  budget  neutrality  adjustment  calculated  by  multiplying  the  hospital  wage  index  value 
for  a  given  area  by  die  budget  neutrality  factor.  We  have  completed  all  of  these 
adjustments  and  included  them  in  the  wage  index  values  reflected  in  this  table. 

^  All  counties  within  the  State  are  classified  as  urban. 

^  Based  on  CBSA  designations  Massachusetts  and  Puerto  Rico  have  areas  designated  as 
rural.  However,  no  IPPS  hospit^s  are  located  in  those  rural  area(s)  for  FY  2008. 
Because  more  recent  data  is  not  available  for  those  areas,  we  are  using  the  methodology 
described  in  this  proposed  rule. 


Part  Vm 


The  President 

Proclamation  8133 — Asian/Pacific 
American  Heritage  Month,  2007 
Proclamation  8134 — ^National  Charter 
Schools  Week,  2007 
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Title  3 —  Proclamation  8133  of  Aprif  26,  2007 

The  President  Asian/Pacific  American  Heritage  Month,  2007 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

During  Asian/Pacific  American  Heritage  Month,  we  honor  the  many  contribu¬ 
tions  citizens  of  Asian  and  Pacific  Island  ancestry  have  made  to  om  great 
land. 

The  millions  of  Americans  who  trace  their  origins  to  nations  in  the  Asian/ 
Pacific  region  have  enriched  America.  The  entrepreneurship  and  innovation 
of  Asian/Pacific  Americans  have  strengthened  our  economy.  Asian/Pacific 
Americans  enrich  our  Nation  with  their  strong  values  of  love  of  family 
and  community.  Many  Asian/Pacific  Americans  are  serving  the  cause  of 
fi-eedom  and  peace  around  the  world,  and  our  Nation  is  grateful  for  their 
service.  These  good  men  and  women  defend  our  safety  and  contribute  to 
the  character  and  greatness  of  America. 

To  honor  the  achievements  and  contributions  of  Asian/Pacific  Americans, 
the  Congress,  by  Public  Law  102—450,  as  amended,  has  designated  the  month 
of  May  each  year  as  “Asian/Pacific  American  Heritage  Month.” 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  2007  as  Asian/Pacific  American  Heritage 
Month.  I  call  upon  the  people  of  the  United  States  to  learn  more  about 
the  history  of  Asian/Pacific  Americans  and  their  many  contributions  to 
our  Nation  and  to  observe  this  month  with  appropriate  programs  and  activi¬ 
ties. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-sixth 
day  of  April,  in  the  year  of  our  Lord  two  thousand  seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirty- 
first.  '  ' 


(FR  Doc.  07-2169 
Filed  4-30-07;  9:00  am] 
Billing  code  3195-01-P 
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Presidential  Documents " 


Proclamation  8134  of  April* 27,  2007 

National  Charter  Schools  Week,  2007 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Across  our  country,  charter  schools  are  providing  quality  education  for 
America’s  students.  During  National  Charter  Schools  Week,  we  recognize 
the  important  contributions  of  charter  schools  and  underscore  our  commit¬ 
ment  to  ensuring  that  all  children  receive  the  education  they  need  to  lead 
lives  of  purpose  and  success. 

Charter  schools  are  public  schools  that  provide  families  with  a  valuable 
educational  alternative.  Because  they  are  not  bound  by  many  regulatory 
requirements,  charter  schools  have  the  flexibility  to  innovate  in  ways  that 
will  best  meet  students’  academic  needs.  Today,  there  are  about  4,000  charter 
schools  in  40  States  and  the  District  of  Columbia  helping  more  than  one 
million  students  realize  their  full  potential. 

My  Administration  is  dedicated  to  providing  parents  with  more  choices 
so  that  their  children  will  have  the  best  opportunity  to  gain  the  skills 
necessary  to  compete  and  succeed  in  the  global  economy.-  Through  the 
No  Child  Left  Behind  Act,  we  are  setting  high  standards,  expanding  parents’ 
options,  and  closing  the  achievement  gap.  Charter  schools  are  getting  results 
and  helping  guide  children  across  the  country  on  the  path  to  a  better 
life. 

This  week  we  thank  educational  entrepreneurs  for  supporting  charter  schools, 
emd  we  honor  all  those  involved  in  charter  schools  for  helping  their  students 
reach  high  expectations. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  lews  of  the  United  States,  do  hereby  proclaim  April  29  through  May 
5,  2007,  as  National  Charter  Schools  Week.  I  applaud  our  Nation’s  charter 
schools  and  all  those  who  make  them  a  success,  and  I  call  on  parents 
of  charter  school  students  to  share  their  success  stories  and  help  Americans 
understand  more  about  the  important  work  of  charter  schools. 


1 


24176  Federal  Register/Vol.  72,  No.  83/Tuesday,  May  1,  2007 / Presidential  Documents 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  April,  in  the  year  of  our  Lord  two  thousand  seven,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirty- 
first. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  MAY  1,  2007 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Atlantic  highly  migratory 
species — 

Atlantic  commercial  shark; 
published  4-26-07 
Northeastern  United  States 
fisheries — 

Monkfish;  published  4-27- 
07 

,  Net  mesh  size 

measurement  method; 
published  2-26-07 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Acquisition  regulations: 
Environmentally  preferable 
meeting  and  conference 
services;  prescription  and 
solicitation  provision; 
published  4-12-07 
Air  programs: 

Fuels  and  fuel  additives — 
East  St.  Louis,  IL; 
reformulated  gasoline 
program  extension; 
published  12-27-06 
HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 
Acquisition  regulations;  CFR 
chapter  removed;  published 

3-2-07 

HOMELAND  SECURITY 
DEPARTMENT 

Merchandise  examination, 
sampling,  and  testing: 

Food,  drugs,  devices,  and 
cosmetics;  conditional 
release  period  and 
customs  bond  obligations; 
published  1-31-07 
UBRARY  OF  CONGRESS 
Copyright  Royalty  Board, 
Library  of  Congress 
Statutory  licenses;  rates  and 
terms: ' 

Digital  performances  of 
sound  recordings  and 
making  ephemeral 
recordings;  rates  and 
terms  determination; 
published  5-1-07 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Single  employer  plans: 


Allocation  of  assets — 
Interest  assumptions  for 
valuing  and  paying 
benefits;  published  4- 
13-07 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives: 
Rolls-Royce  pic;  published 

4-16-07 

Standard  instrument  approach 
procedures;  published  5-1- 
07 

U.S.  CUSTOMS  AND 

border  protection 

Merchandise  examination, 
sampling,  and  testing: 

Food,  drugs,  devices,  and 
cosmetics;  conditional 
release  period  arvt 
customs  bond  obligations; 
published  1-31-07 


COMMENTS  DUE  NEXT 
WEEK 


agriculture 

DEPARTMENT 
Agricultural  Marketing 
Service 

National  Organic  Program: 
Allowed  and  prohibited 
substances;  national  list; 
comments  due  by  5-7-07; 
published  3-6-07  [FR  E7- 
03829) 

Onions  grown  in  South  Texas; 
comments  due  by  5-7-07; 
published  4-6-07  [FR  E7- 
06234] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  sea  scallop; 
comments  due  by  5-7- 
07;  published  4-6-07 
[FR  E7-06489] 

State  and  Federal 
commercial  fishing 
vessel  permit  programs 
recoriciiiation;  comments 
due  by  5-7-07; 
published  4-6-07  [FR 
E7-06490] 

West  Coast  States  and 
Western  Pacific 
fisheries — 

Highly  migratory  species; 
comments  due  by  5-8- 
07;  published  3-9-07 
[FR  E7-04259] 
DEFENSE  DEPARTMENT 
Air  Force  Department 
Military  training  and  schools: 


Air  Force  Academy 
Preparatory  School; 
application  and  selection, 
disenrollment  and 
assignment  procedures;  - 
comments  due  by  5-7-07; 
published  3-8-07  [FR  E7- 
04129] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Synopses;  numbered  notes; 
comments  due  by  5-11- 
07;  published  3-12-07  [FR 
07-01102] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Rhode  Island;  comments 
due  by  5-7-07;  published 
4-6-07  [FR  E7-06461] 

Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submitteil — 

Prevention  of  significant 
deterioration  and 
nonattainment  new 
source  review; 
reasonable  possibility  in 
recordkeeping; 
comments  due  by  5-7- 
07;  published  3-8-07 
[FR  E7-03897] 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Minnesota;  comments  due 
by  5-9-07;  published  4-9- 
07  [FR  E7-06619] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Polymer  of  2-ethyl-2- 
(hydroxymethyl)-l  ,3- 
propan^iol,  oxirane, 
methyloxirane,  1,2- 
epoxyalkanes;  comments 
due  by  5-7-07;  published 
3-7-07  [FR  E7-04083] 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan  priorities  list; 
comments  due  by  5-7-07; 
published  3-7-07  [FR  E  ^- 
03903] 

FARM  CREDrr 
ADMINISTRATION 

Farm  credit  system: 
Conservators,  receivers,  and 
voluntary  liquidations — 
Joint  and  several  liability; 
claims  priority; 
comments  due  by  5-11- 
07;  published  3-12-07 
[FR  E7-04427] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Deposit  insurance  coverage: 


Industrial  bank  subsidiaries 
of  financial  companies; 
comments  due  by  5-7-07; 
published  2-5-07  [FR  E7- 
01854] 

Small  insured  depository 
institutions  and  U.S. 
branches  and  agencies  of 
Foreign  b^ks;  expanded 
examination  cycle; 
comments  due  by  5-10-07; 
published  4-10-07  [FR  07- 
01716] 

FEDERAL  RESERVE 

SYSTEM 

Small  insured  depository 
institutions  and  U.S. 
branches  arnf  agencies  of 
Foreign  banks;  expanded 
examination  cycle; 
comments  due  by  5-10-07; 
published  4-10-07  [FR  07- 
01716] 

GENERAL  SERVICES 

ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Synopses;  numbered  notes; 
comments  due  by  5-11- 
07;  published  3-12-07  [FR 
07-01102] 

HOMELAND  SECURITY 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety; 
regulated  navigation  areas, 
safety  zones,  security 
zones,  etc.: 

Bit  Timber  Creek,  NJ; 
comments  due  by  5-11- 
07;  published  4-11-07  [FR 
E7-067761 

Kenosha  Harbor,  Wl; 
comments  due  by  5-8-07; 
published  4-23-07  [FR  E7- 
07628] 

North  Atlantic  Oceem,  NJ; 
comments  due  by  5-11- 
07;  published  4-11-07  [FR 
E7-06779] 

Patuxent  River,  MD; 
comments  due  by  5-11- 
07;  published  4-11-07  [FR 
E7-06782] 

Regattas  and  marine  parades: 
Plymouth  Drag  Boat  Race 
Series;  comments  due  by 

5-9-07;  published  4-9-07 
[FR  07-01621] 
Rappahannock  River 
Boaters  Association 
Spring  Radar  Shootout; 
comments  due  by  5-11- 
07;  published  4-11-07  [FR 
E7-06778] 

HOMELAND  SECURITY 

DEPARTMENT 

Chemical  facility  anti-terrorism 
standards;  comments  due 
by  5-9-07;  published  4-9-07 
[FR  E7-06363] 

Real  ID  Act  of  2005: 
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Driver’s  licenses  and 
identification  cards; 
minimum  standards 
accepted  by  Federal 
agencies;  comments  due 
by  5-8-07;  published  3-9- 
07  [FR  07-01009] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Critical  habitat 
designations— 

Vail  Lake  ceanothus  and 
Mexican  flannelbush; 
comments  due  by  5-7- 
07;  published  4-5-07 
[FR  E7-06186] 

Gray  wolf;  comments  due 
by  5-9-07;  published  3-29- 
07  [FR  E7-05744] 
INTERIOR  DEPARTMENT 
Practice  and  procedure: 

Interior  Board  of  Land 
Appeals;  comments  due 
by  5-7-07;  published  3-8- 
07  [FR  E7-03774] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandon^  mine  land 
reclamation  plan 
submissions: 

Virginia;  comments  due  by 
5-9-07;  published  4-9-07 
[FR  E7-06577] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
List  I  and  List  II  chemicals; 
importation  ar>d  exportation; 
Combat  Methamphetamine 
Epidemic  Act  of  2005; 
implementation;  comments 
due  by  5-9-07;  published 
4-9-07  [FR  07-01718] 
LABOR  DEPARTMENT 
Employee  Benefits  Security 
Administration 
Employee  Retirement  Income 
Security  Act: 

Domestic  relations  orders; 
time  and  order  of 
issuance;  comments  due 
by  5-7-07;  published  3-7- 
07  [FR  E7-03820] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federeil  Acquisition  Regulation 
(FAR): 

Synopses;  numbered  notes; 
comments  due  by  5-11- 
07;  published  3-12-07  [FR 
07-01102] 


NATIONAL  CREDIT  UNION 
ADMINISTRATION  < 

Credit  unions: 

Catastrophic  act 
preparedness  guidelines; 
records  preservation 
program;  comments  due 
by  5-11-07;  published  3- 
27-07  [FR  E7-05070] 
SMALL  BUSINESS 
ADMINISTRATION 
Privacy  Act;  implementation; 
comments  due  by  5-9-07; 
published  4-9-07  [FR  07- 
01651] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplementary  security 
income: 

Federal  old  age,  survivors, 
and  disability  insurance 
and  aged,  blind,  and 
disabled — 

Attorney  Fee  Payment 
System  extended, 
eligible  non-attorney 
representatives  fee 
withholding  and 
payment  procedures, 
and  past-due  benefits 
definition;  comments 
due  by  5-7-07; 
published  4-5-07  [FR 
E7-06383] 

STATE  DEPARTMENT 

Passports: 

Regulations  reorganization, 
restructuring,  and  update; 
comments  due  by  ^7-07; 
published  3-7-07  [FR  E7- 
03870] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airmen  certification; 

Pilots,  flight  instructors, 
ground  instructors,  and 
pilot  schools;  training, 
certification,  and  operating 
requirements;  comments 
due  by  5-8-07;  published 
■  2-7-07  [FR  E7-01467] 
Ainworthiness  directives: 

Airbus;  comments  due  by  5- 
7-07;  published  4-5-07 
[FR  E7-06231] 

Dassault;  comments  due  by 
5-9-07;  published  4-9-07 
[FR  E7-06590] 

Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  comments 
due  by  5-7-07;  published 
4-5-07  [FR  E7-06236] 
General  Electric  Co.; 
comments  due  by  5-7-07; 


published  3-7-07  [FR  E7- 
03833] 

Piaggio  Aero  Industries 
S.p.A.;  comments  due  by 
5-11-07;  published  4-11- 
07  [FR  E7-06721] 
Raytheon;  comments  due  by 
5-11-07;  published  3-12- 
071FR  E7-04404] 

Sicma  Aero  Seat;  comments 
due  by  5-7-07;  published 
4-6-07  [FR  E7-06478] 
Turbomeca  Arriel;  comments 
due  by  5-8-07;  published 
3-9-07  [FR  E7-04244] 
TRANSPORTATION 
DEPARTMENT 
Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards; 
Household  goods  brokers; 
motor  vehicle 
transportation  regulations; 
interstate  or  foreign 
commerce:  comments  due 
by  5-9-07;  published  2-8- 
07  [FR  E7-02106] 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  locomotive  safety 
standards: 

Sanders;  addition  use; 
comments  due  by  5-7-07; 
published  3-6-07  [FR  E7- 
03885] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Small  insured  depository 
institutions  and  U.S. 
branches  and  agencies  of 
Foreign  banks;  expanded 
examination  cycle; 
comments  due  by  5-10-07; 
published  4-10-07  [FR  07- 
01716] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes; 

Certain  transfers  of  stock  or 
securities  by  U.S.  persons 
to  foreign  corporations; 
comments  due  by  5-7-07; 
published  2-5-07  [FR  07- 
00496] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Small  insured  depository 
institutions  and  U.S. 
branches  and  agencies  of 
Foreign  banks;  expanded 
examination  cycle; 
comments  due  by  5-10-07; 
published  4-10-07  [FR  07- 
01716] 

VETERANS  AFFAIRS 
DEPARTMENT 

Compensation,  pension,  burial, 
and  related  benefits; 


iii 


Veterans,  dependents,  and 
sun/ivors;  special  and 
ancillary  benefits; 
comments  due  by  5-8-07; 
published  3-9-07  [FR  E7- 
04146] 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.archives.gov/federal- 
register/laws.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.gpoaccess.gov/plaws/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  1002/P.L.  110-19 

Older  Americans 
Reauthorization  Technical 
Corrections  Act  (Apr.  23, 

2007;  121  Stat.  84) 
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Public  Laws  Electronic 
Notification  Service 
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PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
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publaws-l.html 
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